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MONDAY, MARCH 16, 1959 

46 House or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND Fore1IGN CoMMERCE, 

7H Washington, D.C. 


The committee met, pursuant to notice, at 10 a.m., in room 1334, 


~— New House Office Building, Hon. Oren Harris (chairman) presiding. 


The Cuamman. The Committee on Interstate and Foreign Com- 


7a merce meets this morning to begin hearings on proposed fair trade 


464 





islation, H.R. 1253, the bill which I introduced on this subject. 

here are several bills similar and related to H.R. 1253, which will 
be included in the course of the hearings. H.R. 768 was introduced 
by our colleague on this committee, Mr. Friedel, of Maryland; H.R. 


2463, by Mr. Boykin, of Alabama; H.R. 2729, by Mr. Bentley, of 


Michigan ; and H.R. 3187, by Mr. Madden, of Indiana. 

H.R. 1253, and H.R. 768, are similar bills, their purpose being to 
establish a national fair trade law. This proposed legislation would 
make it lawful for a manufacturer to establish and control, by notice 
to his distributors, stipulated or minimum resale prices for his trade- 
marked or brand-name merchandise, if such merchandise is in inter- 
state commerce, or is held for sale after shipment in interstate com- 
merce, and is in free and open competition with merchandise of the 
same general class produced by others. 

These bills would make it unlawful for a distributor with notice of 
an applicable stiplated or minimum resale price on such merchandise 
to sell, offer to sell, or advertise such merchandise in interstate com- 
merce at a different, or lower price, as the case may be. Any person 
suffering, or reasonably anticipating, damage by reason of violation of 
this legislation may sue in any State or Federal court of competent 
jurisdiction for damages and injunctive relief and be entitled to re- 
cover the cost of the suit, including a reasonable attorney’s fee. 

These bills have for their purpose aiding small businesses from 
the onslaught of unrestrained, cutthroat competition of large chain- 
store operations, department-store operations, and discount houses, 
which have been flourishing as a result of a breakdown of effective 
| State fair trade laws. 

In the 82d Congress, this committee reported a bill, H.R. 5767, 
| which passed the House and the Senate and became Public Law 542 
of that Congress. It was known as the McGuire Act. It reaffirmed 
| the intent of Congress in the Miller-Tydings Act of 1937. 
| In other words, it provided that the application and the enforce- 
ment of State fair trade laws, including the nonsigner provisions of 
| such laws, with regard to interstate transactions, shall not constitute 
5 oo of the Federal Trade Commission Act or the Sherman 
| Act. 
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The reaffirmation was made necessary because of the decision of th : 
U.S. Supreme Court, Schwegmann v. Calvert Distillers Corporation, | 
in 1951, in which the Court held that the Miller-Tydings Act did ng | 
exempt from these Federal laws the enforcement of State fair trag) | 
laws with respect to nonsigners. 

The McGuire Act made it clear that the Congress meant to Jy 
State fair trade laws apply to signers as well as nonsigners, Thy 
nonsigner clauses in the State laws required a retailer to maintain th 
price set by the manufacturer even if the retailer did not sign a 
agreement to do so. 

Now, since the enactment of the McGuire Act in 1952, a number of 
State supreme courts have declared State fair trade laws or portions 
thereof to be unconstitutional. Other State supreme courts have y 
held the fair trade laws as being constitutional. So the proposed 
legislation, then, is designed to overcome the difficulties brought about 
by the nullification of State fair trade laws or portions thereof, 

As is well known, the Subcommittee on Commerce and Finanea, | 
under the chairmanship of the Honorable Peter F. Mack, Jr., of Ij. 
nois, held extensive hearings last year on the proposed fair trade 
legislation. The subcommittee then studied the pending bills and 
rewrote the legislation and recommended a draft which eliminated 
most of the technical objections. The subcommittee did a fine job, 
and I want to commend it for the very fine work that it did on this 
very highly complicated and important problem. 

However, the recommendations of that subcommittee came late in 
the session of the 85th Congress, and the full committee did not have 
an opportunity to give it consideration. 

So we start anew in this Congress with these hearings. H.R. 1253 
is substantially identical to the bill recommended by the Subcommit- 
tee on Commerce and Finance after its consideration in the last Con- 
gress. H.R. 5252, by Mr. McMillan, and H.R. 5602, by Mr. McGov- 
ern are identical to H.R. 1253. 

Two other bills, H.R. 2463 and H.R. 3187, are identical bills. 
Their purpose, likewise, is to establish a national fair trade law, but 
the approach to this objective differs from the approach in H.R. 1253, 
as will be explained very thoroughly by witnesses during the cours 
of these hearings. 

Then there is the fifth bill on this subject, introduced by Mr. Bent- 
ley, of Michigan, H.R. 2729, which proposes to amend the Federal 
Trade Commission Act so as to prohibit certain practices by a mant- 
facturer or producer who distributes his products through his own 
retail outlets direct to consumers and also through other retail 
outlets. 

In other words, the committee decided that we would take all the 
bills on this subject during the course of these hearings and the con- 
sideration of the entire problem. 

These hearings were scheduled to continue during this week, and 
very likely a part of next week. This should provide ample time for 
all interested parties to present their views. 

Copies of the bills referred to will be included in the record at this 
point, together with the reports of the executive departments and 
agencies. 
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(The bills and reports referred to are as follows:) 
[H.R. 768, 86th Cong., 1st sess.] 


ond the Federal Trade Commission Act, as amended, so as to equalize rights 
4 BILL ee. in the distribution of identified merchandise 


Be it enacted by the Senate and House of Representatives of the United States 

America in Congress assembled, That it is the purpose of this Act to recognize 
the legitimate interest of the manufacturer or wholesaler who identifies mer- 
chandise manufactured or distributed by him in stimulating demand for his 
identified merchandise through effective distribution to ultimate consumers; to 
lize rights in the distribution of identified merchandise, by affording the 
ae manufacturer or small wholesale distributor of identified merchandise in 
free and open competition with articles of the same general class produced by 
others an opportunity to compete on more nearly equal terms with the large 
manufacturer or distributor who can afford to control the distribution of his 
merchandise through his employees and consignees, and by affording the small 
retailer an opportunity to compete on more equal terms with the large retailer, 
and to that end to permit manufacturers or wholesalers of identified merchan- 
dise in such free and open competition to maintain upon their merchandise 
prices which are adequate to enlist the active efforts of distributors, at all nec- 
essary Or appropriate stages of distribution, and which are low enough to com- 
pete effectively with other goods adopted to serve the same needs of ultimate 

Ss. 

Tans Rection 5(a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: ae ? 

“Seo, 6.(a)(1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered ard directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Civil Aeronautics 
Act of 1938, and persons, partnerships, or corporations subject to the Packers 
and Stockyards Act, 1921, except as provided in section 406(b) of said Act, 
from using unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce. 

“(2) Nothing contained in this Act or in any of the Antitrust Acts shall render 
wlawful any notices provided in paragraph 5 of this subsection or any con- 
tracts or agreements prescribing minimum or stipulated prices, or requiring a 
yvendee to enter into contracts or agreements prescribing minimum or stipulated 
prices, for the resale of a commodity which bears, or the label, dispenser, or 
container of which bears, the trademark, brand, or trade name of the proprietor, 
producer, or distributor of such commodity and which is in free and open com- 
petition with commodities of the same general class produced or distributed by 
others, when notices, contracts, or agreements of that description are lawful or 
effective as applied in intrastate transactions under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the District of Co- 
lumbia in which such resale is to be made or to which the commodity is to be 
transported for such resale. 

“(3) Nothing contained in this Act or in any of the Antitrust Acts shall render 
wlawful the exercise or the enforcement of any right or right of action created 
by any statute, law, or public policy now or hereafter in effect in any State, Ter- 
titory, or the District of Columbia, which in substance provides that willfully 
and knowingly advertising, offering for sale, or selling any commodity at less 
than the price or prices prescribed in such notices, contracts or agreements, 
Whether the person so advertising, offering for sale, or selling is or is not a party 
to such a contract or agreement, is unfair competition and is actionable at the 
suit of any person damaged thereby. 

“(4) Neither the giving of notices as provided in paragraph 5 of this subsec- 
tion, the making of contracts or agreements, nor the exercise or enforcement. of 
any right or right of action as described in paragraph (6) of this subsection 
shall constitute an unlawful burden or restraint upon, or interference with, 
commerce. 

“(0) For the purposes of paragraphs 5 to 9 inclusive of this subsection, the 
Word ‘commerce’ means all commerce that may be lawfully regulated by Con- 
gress, and a ‘proprietor’ is one who identifies merchandise manufactured or dis- 
tributed by him by the use of his trademark or trade name. He is deemed to 
retain a proprietary interest in such merchandise after he has sold it to distri- 
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butors, by reason of his interest in stimulating demand for such merchandise ; 
through effective distribution to ultimate consumers, and by reason of hig fur. reasonab 
ther interest in the trademark or trade name identifying his products. Mer. “(e) W 
chandise bearing his trademark or trade name is accordingly herein designate | (¢) 

as ‘his merchandise’ and distributors handling his merchandise are designate | ficer actix 
as ‘his distributors’: Provided, however, That a distributor of merchandiy of 
identified by the trademark or trade name of the manufacturer is not pro notice of 


prietor within the meaning of this Act unless he is a distributor specifica | “(e) - 
authorized by the manufacturer to establish resale prices for such merchandige | “ N 
It shall be lawful for a proprietor to establish and control by actual notice tp (9) 


his distributors stipulated or minimum resale prices of his merchandise in com. | prietors < 
merce which is in free and open competition with articles of the same genera] bt 
class produced by others. He may so establish schedules of resale prices differ. —_ 
entiated with reference to any criteria not otherwise unlawful. Such schedule minim 
may be changed from time to time by actual notice to distributors having ge. - rized 
quired his merchandise with actual notice of any established resale price, fy tho! 
may so establish such resale prices for his distributors, even though he sells jy 
competition with them, so long as he sells at the applicable prices he has esta). 
lished for his distributors making comparable sales. ‘Actual notice’ of esta) | 
lished resale prices includes notice imparted by mail, or through advertising | 
or through notice attached to merchandise, or containers, packages, or dispensers | A BILL T: 
thereof, or imparted orally. Deposit in the United States mail, with postage pr. in the ¢ 
paid of a letter properly addressed to a distributor and specifying resale prices Be it « 
established by a proprietor shall constitute prima facie evidence of actual notice States of 
of such prices. The acquisition of or dealing in merchandise clearly marked, or ote { 
enclosed in containers, packages or dispensers clearly marked, with resale prices Rar 
established by a proprietor shall be conclusive evidence of actual notice of sy other art! 
prices. Actual notice may also be established by legally admissible evidene cal 
without limitation of manner or form. A person with actual notice of any identified 
applicable resale prices is thereby charged with notice that such a price js pressed 2 
subject to change. Except as provided in paragraph 8, it shall be unlawfy With a v 
for any person with actual notice of an applicable stipulated resale price duly chandise 
established by a proprietor to sell, offer to sell, or advertise merchandise in con- hereby d 
merce at a different price, or for any person with actual notice of any applicable identified 
minimum resale price so duly established to sell, offer to sell, or advertise mer- merchan¢ 
chandise in commerce at a lower price. prices thi 
“(6) Any person suffering or reasonably anticipating damage by reason of able dist 
anything forbidden in paragraph 5 may sue in any State or Federal court of those ma 
competent jurisdiction without respect to the amount in controversy and shall ultimate 
be entitled to recover the amount of damages sustained, plus the costs of suit, Sec. 2 
including a reasonable attorney's fee and to obtain injunctive relief and recover | tpreby at 
such costs and fee, whether or not specific monetary damages are established: “Spo. 5 
Provided, however, That where no injunction lies, a Federal court shall not e- deceptive 
tertain a suit for damages, unless the amount in controversy, exclusive of it | (onmiggi 
terest and costs, exceeds the sum of $3,000. or corpor 
“(7) If a substantial portion of the merchandise upon which a proprietor has 


established a particular stipulated or minimum resale price crosses State line ioe i 
at any stage of distribution, these provisions shall apply to all his identified ject to tl 
merchandise to which that price applies, whether or not some or most of such in section 
merchandise is entirely distributed in the State or district of origin. The pro merce an 
visions of paragraphs 5 to 9 inclusive shall not apply to the merchandise of “(2) N 


proprietors no substantial part of whose merchandise crosses State lines at | gy any | 
any stage of distribution. 


“(8) It shall be a defense to an alleged violation of paragraph 5 for a de a i 


fendant to sustain the burden of proving that merchandise has been advertised the label 
offered for sale, or sold by him only in the following cases: hame of 


“(a) In closing out the stock on hand for the bona fide purpose of discontint- is in free 
ing dealing in any such merchandise: Provided, That plain notice of the factis duced or 
given to the public: And provided further, That the proprietor shall be give deseriptic 
prompt and reasonable notice in writing of the intention so to close out and a law 


opportunity to purchase such stock at the net price paid therefore by the de Datriet 
fendant ; 

“(b) When the merchandise is damaged, defaced, or deteriorated in quality "Th 
and plain notice of the fact is given to the public in the advertisement and sale lawful th 
thereof, and when such notice is conspicuously displayed in all advertisements by any § 
and affixed to the merchandise, or the container, package or dispenser in which Territory 
it is offered for resale; provided that the proprietor shall be given prompt and 
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le notice in writing of the intention so to close out and an opportunity 
hase such stock at the net price paid therefor by the defendant ; 
“(¢) When the merchandise is advertised, offered for sale, or sold by any of- 
acting under the orders of any court; 
“(d) In the sale of any quantity of the merchandise acquired prior to actual 
notice of any established resale prices; 
“(e) In resales to charitable institutions or Government agencies, which 
re the merchandise not for resale to the consuming public. 
#9) Nothing contained in this subsection shall permit two or more pro- 
or two or more distributors to take joint action in establishing resale 
for competing commodities sold under different trademarks or trade 
names, but all distributors of the merchandise of the same proprietor sold under 
the same mark or name May cooperate with him in maintaining the stipulated 
ot minimum prices established by him, or his sole distributor specifically au- 
thorized for that purpose, and no such cooperation shall constitute an un- 
reasonable or unlawful contract or combination in restraint of trade.” 


[H.R. 1253, 86th Cong., 1st sess.] 


A BILL To amend the Federal Trade Commission Act, as amended, so as to equalize rights 
in the distribution of merchandise identified by a trademark, brand, or trade name 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That it is the purpose of this Act to 
promote the distribution in commerce of merchandise which is identified by a 
trademark, brand, or trade name and which is in free and open competition with 
other articles of the same general class. Where fair, equitable, and competitive 
prices cannot be maintained in all appropriate stages in the distribution of such 
identified merchandise, the marketing of such identified merchandise is de 

and the quantity thereof moving in the channels of commerce declines. 
With a view to removing obstructions to the marketing of such identified mer- 
chandise in commerce which are occasioned by unfair selling practices, it is 
hereby declared to be the policy of Congress to afford distributors of such 
identified merchandise an effective means whereby the sale of such identified 
merchandise at all appropriate stages of distribution may be consummated at 
prices that are adequate to stimulate said distribuition and low enough to an- 
able distributors of such identified merchandise to compete effectively with 
those marketing goods of the same general class and to satisfy the needs of 
ultimate consumers. 

Sec. 2. Section 5(a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: 

“Spo, 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to the Acts to regulate 
commerce air carriers and foreign air carriers subject to the Federal Aviation 
Act of 1958, and persons, partnerships, or corporations insofar as they are sub- 
ject to the Packers and Stockyards Act, 1921, as amended, except as provided 
in section 406(b) of said Act, from using unfair methods of competition in com- 
merce and unfair or deceptive acts or practices in commerce. 

“(2) Nothing in this Act or in any of the Antitrust Acts shall render unlaw- 
fil any notices, contracts, or agreements prescribing minimum or stipulated 
prices, or requiring a vendee to enter into contracts or agreements prescribing 
ninmum or stipulated prices, for the resale of a commodity which bears, or 
the label, dispenser, or container of which bears the trademark, brand, or trade 
name of the proprietor, producer, or distributor of such commodity and which 
isin free and open competition with commodities of the same general class pro- 
duced or distributed by others, when notices, contracts, or agreements of that 
description are lawful as applied in intrastate transactions under any statute 
law, or public policy now or hereafter in effect in any State, Territory, or the 

ct of Columbia in which such resale is to be made or to which the com- 
modity is to be transported for such resale. 

“(3) Nothing in this Act or in any of the Antitrust Acts shall render un- 

the exercise or the enforcement of any right or right of action created 
ty any statute, law, or public policy now or hereafter in effect in any State, 

Territory, or the District of Columbia, which in substance provides that will- 
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fully and knowingly advertising, offering for sale, or selling any commodity 
at less than the price or prices prescribed in such notices, contracts, or agree. 
ments, whether the person so advertising, offering for sale, or selling is or ig hot 
a party to such a contract or agreement, is unfair competition and is actionable 
at the suit of any person damaged thereby. 

“(4) Neither the giving of notices nor the making of contracts or agreements, 
as described in paragraph (2) of this subsection, nor the exercise or enforce. 
ment of any right or right of action as described in paragraph (3) of this gyp. 
section, shall constitute an unlawful burden or restraint upon, or interference 
with, commerce. 

“(5) For the purposes of this paragraph and paragraphs (6) to (10), ip. 
clusive, of this subsection— 

‘“(A) a person shall be deemed to be a ‘proprietor’ with respect to mer. 
chandise if— 

“(i) such person manufactured such merchandise and identifies jt by 
the use of his trademark, brand, or trade name, unless he has specif. 
cally granted to another person sole authority to establish stipulated 
or minimum resale prices for such merchandise ; or 

“(ii) such person distributes such merchandise and indentifies jt 
by the use of his own trademark, brand, or trade name; or 

“(iii) such merchandise is identified by the use of the trademark, 
brand, or trade name of the manufacturer thereof, and such manufac 
turer has specifically granted to such person the sole authority to es- 
tablish within the United States stipulated or minimum resale prices 
for such merchandise. 

“(B) a proprietor is deemed to retain a proprietary interest in merchap- 
dise with respect to which he is a proprietor after he has sold it to dis. 
tributors, by reason of his interest in stimulating demand for such mer- 
chandise through effective distribution to ultimate consumers and by reason 
of his further interest in the continuing protection of the goodwill asso- 
ciated with the trademark, brand, or trade name identifying such mer- 
chandise. 

“(C) The term ‘notice’ means actual notice given by any method which 
may be established by legally admissible evidence. 

“(D) The term ‘United States’ means the several States, the District of 
Columbia, the Commonwealth of Puerto Rico, and the Territories and pos- 
sessions of the United States. 

*(6) In the case of merchandise with respect to which a person is a proprie- 
tor, it shall be lawful for such a person to establish and control, by notice to 
his distributors, stipulated or minimum resale prices for such merchandise, if 
such merchandise is in commerce or is held for sale after shipment in commerce 
and is in free and open competition with merchandise of the same general class 
produced by others. He may so establish schedules of resale prices differentiated 
with reference to any criteria not otherwise unlawful. Such schedules may 
be changed from time to time by notice to distributors having acquired such 
merehandise with notice of any established resale price. He may so establish 
such resale prices for his wholesale distributors, notwithstanding paragraph 
(10) of this subsection, even though he sells such merchandise to retailers in 
competition with such wholesale distributors, if (i) such sales to retailers are 
made at the same prices he establishes for such wholesale distributors for com- 
parable sales, and (ii) he is not a wholesale distributor of products other than 
products which he manufactures. 

“(7) Except as provided in paragraph (9), it shall be unlawful (i) for any 
distributor with notice of an applicable stipulated resale price established under 
paragraph (6) by a proprietor with respect to merchandise to sell, offer to sell, 
or advertise such merchandise in commerce, or such merchandise held for sale 
after shipment in commerce, at a different price, or (ii) for any distributor 
with notice of an applicable minimum resale price so established with respect 
to merchandise to sell, offer to sell, or advertise such merchandise in commerce, 
or such merchandise held for sale after shipment in commerce, at a lower 
price. 

“(8)(A) Any person suffering damage by reason of a violation of paragraph 
(7) may sue in any State or Federal court of competent jurisdiction, without 
respect to the amount in controversy (except as provided in subparagraph (C)), 
and shall be entitled to (i) recover the amount of the damages sustained, (ii) 
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injunctive relief, and (iii) the cost of the suit, including a reasonable attorney’s 
fee, whether or not specific money damages are established. ; 

“(B) Any person reasonably anticipating damage by reason of a violation of 

ragraph (7) may sue in any State or Federal court of competent jurisdiction, 
without respect to the amount in controversy (except as provided in subpara- 
graph (C)), and shall be entitled (i) to injunctive relief, and (ii) to the cost 
of the suit, including a reasonable attorney’s fee. 

“(C) Where no injunction lies, the Federal court shall not entertain a suit 
for damages under this paragraph unless the amount in controversy, exclusive 
of interest and costs, exceeds $10,000. vhs 

“(9) It shall be a defense to an alleged violation of paragraph (7) fora 
defendant to prove that merchandise has been advertised, offered for sale, or 
sold by him— . 

“(A) In closing out the merchandise on hand for the bona fide purpose 
of discontinuing dealing in any such merchandise, if (i) disclosure of this 
fact was given to the public, and (ii) the proprietor was promptly and 
reasonably informed in writing of the intention so to close out and given an 
opportunity to purchase such merchandise at the net price paid therefor by 
the defendant ; 

“(B) When the merchandise is damaged, defaced or deteriorated in 
quality and disclosure of the fact is given to the public in the advertisement 
and sale thereof, and when such disclosure is conspicuously made in all 
advertisements and affixed to the merchandise, or the container, package or 
dispenser in which it is offered for resale, if the proprietor was promptly 
and reasonably informed in writing of the intention so to close out and 
given an opportunity to purchase such merchandise at the net price paid 
therefor by the defendant : 

“(C) When the merchandise is advertised, offered for sale, or sold by any 
officer acting under the orders of any court ; 

“(D) In the sale of merchandise acquired prior to notice of any estab- 
lished resale prices ; 

“(E) In resale to charitable or religious institutions, or to agencies or 
instrumentalities of (i) the Government of the United States, or (ii) the 
government of any State, Territory, or possession of the United States, or 
(iii) the government of any political subdivision of any State, Territory, or 
possession of the United States, which acquire the merchandise not for 
resale to the consuming public. 

“(10) Except as provided in paragraph (6), nothing in this subsection shall 
make lawful any contract, combination, or agreement providing for the estab- 
lishment or maintenance of minimum or stipulated resale prices on any merchan- 
dise between proprietors, or between manufacturers, or between producers, or 
between wholesalers, or between brokers, or between factors, or between retailers. 
or between persons, firms, or corporations in competition with each other; nor 
shall anything in this subsection permit two or more proprietors or two or more 
distributors to take joint action in establishing resale prices for competing 
merchandise sold under different trademarks or trade names.” 


(Norr.—H.R. 5252, by Mr. McMillan, and H.R. 5602, by Mr. Me- 
Govern, are identical to H.R. 1253.) 


[H.R. 2463, 86th Cong., 1st sess.] 


A BILL To define and restrain certain unfair methods of distribution and to eonfirm and 
define the rights of producers and resellers in the distribution of goods identified by dis- 
tinguishing brands, names, or trademarks, and for other purposes 


Whereas it is recognized that, in the chain of distribution of products so 
identified, there may be encountered resellers having predatory interests and 
committing, in the resale of such products, unfair or deceptive acts or practices 
(such as, but not limited to, store-traffic baiting, and misrepresentation as to 
the size, capacity, quality, condition, model, or age of the goods), all tending 
destroy unfairly the value to its owner, to smaller resellers, and to the public, 
of the brand, name, or trademark, and tending to disable and destroy competi- 
an thus to create monopoly of retail distribution, contrary to public interest ; 

Whereas the above-recited deceptive acts and practices and unfair methods of 
competition tend to diminish the volume of such identified products moving 
i commerce by adversely affecting the demand for such goods, thereby im- 
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pairing the producer's ability, and reducing his incentive, to maintain and 
increase, with relation to price, the value of such goods to the public, or to 
maintain and increase opportunities for employment, or pay rates for labor 
in his factory ; and : 

Whereas substitutions of inferior labor and materials forced by the dow. 
ward spiral of unrestrained predatory pricing on popular identified prod in 
the fields of foods, drugs, and beverages, endanger public health and, in other 
fields, endanger public safety ; and 

Whereas the distinguishing brand, name or trademark of a product, and 


and public goodwill associated therewith, constitute property the rights t) | 
which are entitled to protection by the owner thereof despite transfer of th 


product itself ; and 

Whereas, in order to remove the above-recited obstructions to commerce, and 
to remove the quality-deteriorating and value-diluting pressures resulting ther. 
from, in the manufacture and resale of products bearing distinguishing brands 
names, or trademarks, it is found and declared that it is in the public interey 
to define, confirm, and implement said property rights : Therefore 

Be it enacted by the Senate and House of Representaitves of the Unites 
States of America in Congress assembled, That section 5(a) of the Federgi 
Trade Commission Act, as amended, is hereby amended by adding, at the en 
thereof, paragraphs (7) to (13), inclusive, as follows: 

“(7) The owner of a brand name, or trademark shall be deemed to retgip 
his property rights therein, and in the trade and public goodwill symbolize 
thereby, regardless of any sale or transfer of the goods to which such brand, 
name, or trademark relates, and no such sale or transfer shall be deemed to 
diminish or extinguish any such rights. Any person who resells in commer 
goods identified by e distinguishing brand, name, or trademark, either on the 
label, container, dispenser thereof, or otherwise, may rightfully employ such 
brand, name, or trademark, but only in effecting the resale of such goods, 

“(8) When goods usable for the same general purpose are available to the 
public from sources other than the owner of such brand, name, or trade 

mark, the right of any person to employ such brand, name, or trademark in 
effecting resale of goods so identified may be revoked by the owner of such 
brand, name, or trademark, on notice, for any of the following reasons: 

“(a) that the person reselling such goods has employed goods bearing 
the brand, name, or trademark in furtherance of bait merchandising 
practices ; 

“(b) that the person reselling such goods, with knowledge of the owner's 
currently established resale price or prices, has advertised, offered for sale, 
or sold such goods at prices other than such currently established resale 
prices ; or 

“(c) that the person reselling such goods, with intent to deceive pur- 
chasers, has published misrepresentation concerning such goods. 

“(9) Nothing herein shall be interpreted to abridge the right of a person, 
in the regular course of his business and within a reasonable time after the 
date of any revocation pursuant to paragraph (8) of this subsection, to sell all 
such goods of which on such date he is possessed: Provided, That in such 
sale he shall commit none of the acts described in paragraph (8) of this sub 
section: Provided, however, That if and in the event that such person, promptly 
upon such revocation, shall have supplied to the owner of said brand, name, 
or trademark a correct itemized listing of said inventory with a statement of the 
price paid per item and the total price paid therefor, together with a firm offer 
to sell and deliver all said inventory to said owner at any time within te 
days thereafter upon payment of said total price, then such person, upon expire- 
tion of the ten-day term of said offer without acceptance, may so sell such 
goods in said inventory, in the regular course of his business and within 4 
reasonable time thereafter, without restriction as to price. 

“(10) Any person whose right to employ a brand name, or trademark has 
been revoked by the owner thereof pursuant to the provisions of paragraphs 

(8) and (9) of this subsection and who thereafter, without the express written 
consent of said owner, first had, resells such goods so identified, or who other 
wise employs such brand, name, or trademark in effecting resale of such goods 
or any other goods, shall be deemed to have committed an act of unfair compe 
tition and shall be liable in a civil action for damages and injunctive relief by 
the owner of the brand, name, or trademark, to prevent and restrain further 
violations of this Act. Such owner may sue in any district court of the United 
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listrict in which defendant resides or is found or has an agent, 

ates Peapect to the amount in controversy, and may recover the cost of suit 
including reasonable attorneys’ fees. " ait 

“(11) No action pursuant hereto shall preclude action otherwise provi y 
law for wrongful use of a brand, name, or trademark. ; 

«(12) Subsections (7) to (10) hereof shall apply to all acts and transactions 
ca affecting comerce which Congress may lawfully regulate, and to all acts 
qnd transactions in any territory of the United States or in the District of 
Cems) Nothing contained in paragraphs (7) to (12), inclusive, of a = 
section shall be deemed to modify or repeal the Lanham Trademark Act, ublic 
Law 489, approved July 5, 1946; the Miller-Tydings Act, Public Law 314, ap- 

ved August 17, 1937; the McGuire Fair Trade Act, Public Law 342, approved 
ay 14, 1952, or any State law described therein; or the Automobile Dealer 
Franchise Act, Public Law 1026, approved August 8, 1956.” 


(Nore.—H.R. 3187, by Mr. Madden, is identical to H.R. 2463.) 


(H.R. 2729, 86th Cong., 1st sess.] 


end the Federal Trade Commission Act so as to prohibit certain practices 
ae ce by any manufacturer or producer who distributes his product in commerce 
through his own retail outlets, direct to consumers and also through other retail outlets 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Federal Trade Commission Act is 
amended by redesignating sections 17 and 18 as sections 18 and 19 respectively 
apd by inserting immediately after section 16 the following new section : 

“Sec. 17. (A) In any case in which a manufacturer or a producer distributes 
his product in commerce through his own retail outlets and also through other 
retail outlets it shall be unlawful for such manufacturer or producer to deliver 
such product to his own retail outlets at a price which consistently is lower than 
the general level of prices charged for such product to other retail outlets in 
the same general market which acquire such product from such manufacturer or 

ucer. 
eS) In any case in which a manufacturer or a producer who distributes his 
product in commerce sells direct to consumers it shall be unlawful for such 
manufacturer or producer to deliver such product at a price which consistently 
is lower than the general level of prices charged for such product by his own 
retail outlets and by other retail outlets in the same general market which ac- 
quire such product from such manufacturer or producer. 

“Any violation of this section shall be deemed to be an unfair method of 
competition in commerce and an unfair and deceptive act or practice in com- 
merce within the meaning of section 5 of this Act.” 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., April 17, 1959. 
Hon, OreEN Hargis, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 
Deak ConGRESSMAN Harris: Your letter of January 30 asked for comments 


on E.R. 768, a bill to amend the Federal Trade Commission Act, as amended, so as 
to equalize rights in the distribution of identified merchandise. 


The main effect of this bill evidently would be to legalize and enforce minimum 
tetail prices of trademarked goods. 

The Department of Agriculture is not in favor of the passage of this bill. In 
general, the Department of Agriculture has opposed efforts to fix minimum retail 
prices. It believes that competition, including price competition, is desirable 
throughout the economy, and should be encouraged rather than prevented. 

any event, we note that section 5(a) (1) as worded in this bill would revert 
to the language relating to the exemption of persons subject to the Packers and 


yards Act contained in the Federal Trade Commission Act prior to the 
teent amendment of such act made by Public Law 85-909. 


The Bureau of the Budget advises that there is no objection to the submission 
this report. 
Sincerely yours, 


TRUE D. Morse, 
Acting Secretary. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE Bunge, 
Washington, D.C., April 13, 1959 
Hon. OREN Hargis, . 


Chairman, Committee on Interstate and Foreign Commerce, House of Representy, 


tives, 13384 House Office Building, Washington, D.C. 
My Dear Mr. CHArnMAN: This is in reply to your letter of January 30, 1959 


requesting the views of the Bureau of the Budget on H.R. 768, a bill “To amenj | 
the Federal Trade Commission Act, as amended, so as to equalize rights in the 


distribution of identified merchandise”; your letter of February 5, 1959, 
questing views on H.R. 1253, a bill “To amend the Federal Trade Commission, 
Act, as amended, so as to equalize rights in the distribution of merchandise iden. 
fied by a trademark, brand, or trade name”; and your letter of February 9, 1959 
requesting views on H.R. 2463, a bill “To define and restrain certain unfair 
methods of distribution and to confirm and define the rights of producers ang 
resellers in the distribution of goods identified by distinguishing brands, names 
or trademarks, and for other purposes.” 

All interested Federal agencies, including the Council of Economic Advisers 
the Departments of Justice, Commerce, Agriculture, and State, and the Federg} 
Trade Commission, recommend against the legislation. Among the major reasons 
given by these agencies are that resale price maintenance is inconsistent with our 
free enterprise economy ; that the legislation would substitute Federal mandate 
for State or local discretion; that the bills would increase the cost of living for 
American consumers; that they would not benefit small businesses but might 
in fact handicap them; and that there are grave dcubts concerning the cop. 
stitutionality of the legislation. 7 

The Bureau of the Budget is in full agreement with the views of these agencies 
and strongly recommends against enactment of this legislation. 

Sincerely yours, 
(Signed) Putturp S. Hugues, 
Assistant Director for Legislative Reference. 


FEDERAL TRADE COMMISSION, 
Washington, March 18, 1959, 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DeAR Mr. CHAIRMAN: This is in response to your requests of January 30, 
February 5, and February 9, 1959, for reports upon H.R. 768, H.R. 1258, and HR. 
2463, respectively, all bills introduced in the 86th Congress, first session. 

The purpose of these proposals is to permit vertical price fixing under various 
specified conditions. This effort began in 1937 when the Miller-Tydings Act 
was passed. That act was, in effect, an enabling statute permitting the States 
to enact resale price maintenance laws. 

Amending the Sherman Act, the Miller-Tydings Act provided that nothing 
in the antitrust laws shall render illegal contracts or agreements prescribing 
minimum prices for described commodities when such contracts or agreements 
are lawful as applied to intrastate transactions under any statute, law or publie 
policy in effect in any State, Territory or the District of Columbia. Thereafter, 
many States enacted so-called fair trade laws. 

On May 21, 1951, in the case of Schwegmann Bros. v. Calvert Distillers Corp., 
341 U.S. 384, the Supreme Court held that the exemption in the Miller-Tydings 
Act extended only to the making of fair trade contracts, but did not legalize the 
efforts of persons fair trading commodities to impose their prices on persons 
not party to the contracts. 

It was primarily this decision by the Supreme Court that led to the enactment 
of the McGuire Act in 1952. The McGuire Act, which amends the Federal Trate 
Commission Act, is in many respects similar to the Miller-Tydings Act, but 18 
broader in scope. 

The McGuire Act legalizes contracts prescribing both minimum and stipulated 
prices, whereas the Miller-Tydings Act authorizes only minimum prices, More 
over, the McGuire Act provides for nonsigner clauses making it lawful to col 
pel, by an action under an applicable State fair trade law, a noncontracting 2% 
well as a contracting party to abide by resale prices established where the State 
law so permits. 
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The constitutionality of the McGuire Act has never been squarely tested in 
the U.S. Supreme Court, although certiorari was denied in one case where con- 
stitutionality had been upheld. Schwegmann Brothers Giant Supermarket v. 
fli Lilly & Co., 346 U.S. 856 (1953). However, the courts in numerous States 
pave held that their fair trade acts, insofar as they applied to nonsigners, are 
ncons ional. 

The iaaey reason given by most State courts for holding the fair trade laws, 
as applied to nonsigners, unconstitutional was that they violated the due process 
clause of the State constitution. Among other reasons given for hoiding the laws 
unconstitutional were that they were an unlawful delegation of legislative power 
to private persons, and that they granted to a certain class of citizens privileges 
which were not equally given to all citizens. ' 

The Federal Trade Commission has traditionally opposed resale price main- 
tenance. This position has been evident in complaints filed by the Commission 

1917. 

Sis the Federal Trade Commission completed an exhaustive study on re- 
gale price maintenance and submitted an Si2-page report to the Congress. 
Among the conclusions of this report was the following: “When the facts re- 
specting the use of resale price maintenance contracts are thus reviewed, the 
evidence is convincing not only that legalized forms of resale price maintenance 
contracts may be used, but also that they are used both to conceal and effectuate 
illegal agreements to fix prices, divide the market, restrict competition to par- 
ticular trade groups, or otherwise restrict competition and restrain trade. 
Other conclusions were to the effect that resale price maintenance was unsound 
economically, tended to destroy competition, and at least in certain areas, 
favored the large concerns. 

The fixing of resale prices is inconsistent with the American system of a free 
competitive enterprise and is contrary to the public policy expressed by Con- 
gress in the antitrust laws since 1890. The Commission, therefore, reaffirms its 
position of opposition to the principles underlying the bills under consideration. 

The first part of both H.R. 768 and H.R. 1253 would, in effect, continue the 
present provisions of the McGuire Act. The bills would, in addition, legalize the 
establishment of stipulated or minimum resale prices without respect to State 
law. This basic change in the law would result from the new paragraph (5) to 
section 5(a) of the Federal Trade Commission Act proposed in H.R. 768, and 
the new paragraphs (5), (6), and (7) to that section proposed in H.R. 1253. 

The bills differ with respect to the notice to be afforded distributors, thereby 
making them liable for violations of the stipulated or minimum resale prices 
established by “proprietors.” H.R. 768 enumerates several alternative proced- 
ures which shall be deemed to constitute notice, whereas H.R. 1253 provides that 
notice Means actual notice given by any method which may be established by 
legally admissible evidence.” In view of the obligations that would be imposed 
upon distributors, it is believed that the actual notice required by H.R. 1253 
would be preferable. 

Paragraph (5) of section 5(a) of the Federal Trade Commission Act, as 
proposed by H.R. 768, would provide that a proprietor may establish and control 
the resale price of his identified products for his distributors, “even though he 
sells in competition with them, so long as he sells at the applicable prices he has 
established for his distributors making comparable sales.” It is assumed that 
this language is designed to overcome the objections of the U.S. Supreme Court 
to such practices as expressed in United States v. McKesson & Robbins, 351 U.S. 
305 (1956). The authority so provided would extend to all levels of competi- 
tion, A comparable provision appearing on page 6, lines 10-18, of H.R. 1253 is 
more specific and would appear to be limited to competition at the level of 
supplying merchandise to retailers. 

Paragraph (7) of section 5(a) of the Federal Trade Commission Act, as pro- 
posed by H.R. 768, would, in effect, define “commerce” for the purposes of para- 
graph 5-9. It states that a substantial portion of the merchandise upon which 
4 proprietor has established a price must cross State lines before paragraphs 
9 apply, and that those paragraphs will not apply to the merchandise of pro- 
prietors no substantial part of whose merchandise crosses State lines, at any 
stage of distribution. This is apparently a new definition of “commerce,” and 

oes hot coincide with the definition contained in section 4 of the Federal Trade 


Commission Act. The concept of “substantiality” would present difficult prob- 
lems of definition and administration. 
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The price control permitted to a proprietor by H.R. 768 and 1253 woul not | 
depend upon any agreement between the proprietor and a distributor, but could 
be accomplished by unilateral decision and notice by the proprietor. H.R, 
would go further by explicitly permitting any manufacturer of branded me. | 
chandise to delegate to another person “the sole authority to establish Within 
the United States stipulated or minimum resale prices” for the manufacturer's 
merchandise. This bill would constitute a significantly more radical departuy 
from our traditional notions of a free market than any of the previous 
price maintenance exceptions to the antitrust laws contained in the Mille. | 
Tydings or McGuire Acts. 

Both H.R. 768 and 1253 purport to consolidate sections 5(a) (1) and 5(a) (6) 
of the Federal Trade Commission Act into a single section 5(a) (1), withoy 
substantive change. The language of H.R. 1253 (p. 2, line 15 to p. 3, line 2) 
is correct in this respect. However, H.R. 768 (p. 2, line 16 to p. 3, line 2) dogg 
not reflect the changes effected by the Federal Aviation Act of 1958 and the 
1958 legislation with respect to packers and stockyards (Public Law 85-009). 

H.R. 2463 would effect private resale price maintenance by a different means 
than H.R. 768 and 1253. It would amend section 5(a) of the Federal Trai 
Commission Act by adding seven paragraphs to its existing provisions. The 
bill states a theory of property rights remaining with the owner of a brand, | 
name, or trademark, regardles of any sale or transfer of goods he may have made 
and would permit him, under specified circumstances, to revoke the right of 
any person to employ such brand, name, or trademark in effecting resale of 
goods so identified whenever goods usable for the same general purpose are 
available to the public from other sources. 

Such revocation would be permitted (1) when the reseller has employed the 
trademarked goods in furtherance of “bait” merchandising practices, (2) where 
the person reselling such goods with knowledge of the owner's currently estab 
lished resale price or prices, has advertised, offered for sale, or sold such goods 
at prices other than such currently established resale prices, or (3) where the 
reseller has published misrepresentations concerning the goods with intent to 
deceive. 

The bill further provides that the resale of goods identified by brand, name, 
or trademark, after such revocation, shall be deemed an act of unfair competi- 
tion and the reseller shall be liable in a civil action for damages and injunctive 
relief by the owner of the brand, name, or trademark, to prevent and restrain 
further violations of this act. 

The basic reasons for the Commission’s opposition to H.R. 768 and 1253 also 
apply to H.R. 2463. In addition, H.R. 2463 contains a difficult theory of prop 
erty rights in brands, names, and trademarks; a questionable new concept of 
goods usable for the same general purpose; a confusing new act of unfair com- 
petition with resulting civil liability for damages and injunctive relief; and a 
undefined term “bait merchandising.” 

In view of time schedules, this report has not been submitted in advance to 
the Bureau of the Budget. 

By direction of the Commission. 


JOHN W. Gwynne, Chairman. 


Tue SecRETARY OF COMMERCE, 
Washington, March 19, 1959. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre 
sentatives, Washington, D.C. 


Dear Mr. CHAIRMAN: This letter is in reply to your request dated January 30, 
1959, for the views of this Department with respect to H.R. 768, a bill to amend 
the Federal Trade Commission Act, as amended, so as to equalize rights in the 
distribution of identified merchandise. 

The subject bill would rewrite the McGuire Aet (66 Stat. 632) along the 
following lines: 

Under this bill, a “proprietor” is one who identifies merchandise manufac 
tured or distributed by him by the use of his trademark or trade name. A 
proprietor is deemed to retain a proprietary interest in such merchandise after 
he has sold it to distributors, by reason of his interest in stimulating demand 
for such merchandise through effective distribution to ultimate consumers, al 
by reason of his further interest in the trademark or trade name identifying his 
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at . es aig ‘ yas = . ifies 
A distributor is a “proprietor” of merchandise which he identi ‘ 
ere metchandise which the manufacturer identifies, when he is a ‘distributor 
a cally authorized by the manufacturer to establish resale prices for such 
merchandise.” 
It would be lawful for a “proprietor” to establish and control by actual notice 
his distributors, stipulated or minimum prices of his merchandise which is in 
oo and open competition with articles of the same general class produced by 


cutee notice” of established resale prices includes notice imparted by mail, 
through advertising, through notice attached to merchandise or containers, or 
rted orally. at 
eyed be eilewtut for any person with actual notice of any applicable mini- 
mum resale price to sell, offer to sell, or advertise merchandise in commerce at 
a lower price except: for closing out stock ; damaged merchandise ; under a 
court order ; merchandise acquired prior to actual notice; or to charitable insti- 
tutions or Government agencies, not for resale to the consuming public. , 

Provision would be made against price fixing between two or more proprietors 
or distributors taking joint action in establishing resale prices for competing 
commodities sold under different trademarks or trade names. All distributors 
of the merchandise of the same proprietor sold under the same mark or name 
could lawfully cooperate in maintaining the stipulated or minium prices. 

The Department of Commerce recommends against enactment of H.R. 768. 

It is not clear whether the enactment of H.R. 768 would amend section 5(a) 
of the Federal Trade Commission Act in such a way as to constitute a Federal 
fair trade law effective throughout the United States or whether the proposal 
would be effective only in those States which sanction resale price maintenance. 

Under either interpretation, the proposed enactment would constitute an 
afirmative endorsement by the Federal Government of price fixing by the manu- 
facturer throughout the entire distribution process, rather than acquiescence by 
deference to State authority (as under present legislation) in those States which 
authorize fair trade. 

Further, it would specifically establish a retention of a proprietary interest by 
the manufacturer after outright sale of his goods and during a succession of 
changes of ownership at all levels of trade. In our opinion this would be a 
dangerous precedent, contrary to current concepts of property rights. 

The Bureau of the Budget has advised that it would interpose no objection to 
the submission of this report to your committee. 

Sincerely yours, 


FREDERICK H. MUELLER, 
Under Secretary of Commerce. 


DEPARTMENT OF AGRICU LTURE, 


Washington, D.C., April 17, 1959. 
Hon. OREN Harris, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 


Dear CoNGRESSMAN Harris: Your letter of February 5 asked for comments 
on H.R. 1253, a bill to amend the Federal Trade Commission Act, as amended, 
80 as to equalize rights in the distribution of merchandise identified by a trade- 
mark, brand, or trade name. 

The Department of Agriculture is not in favor of the passage of this bill. 

The Department has consistently opposed efforts to fix minimum retail prices. 
We believe that competition, including price competition, should be encouraged. 
But it seems to us clear that the effect of H.R. 1253. if passed, would be to 
legalize and enforce minimum retail prices of trademarked goods. 


e Bureau of the Budget advises that there is no objection to the submission 
of this report. 


Sincerely yours, 


TRUE D. Morse, 
Acting Secretary. 
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THE SECRETARY OF COMMERCE, 
Washington, D.C., March 25, 1959. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of Repre. 
sentatives, Washington, D.C. 

DEAR Mr. CHAIRMAN: This letter is in reply to your request dated February 5, 
1959, for the views of this Department with respect to H.R. 1253, a bill to amenj 
the Federal Trade Commission Act, as amended, so as to equalize rights in the 
distribution of merchandise identified by a trademark, brand, or trade name, 

The subject bill would rewrite the MeGuire Act (66 Stat. 652) along the follow. 
ing lines: 

Under this bill, a “proprietor” is one who identifies merchandise manufactureg 
or distributed by him by the use of his trademark or trade name. A _ proprietor 
is deemed to retain a proprietary interest in such merchandise after he hag goij 
it to distributors (unless he has granted to the distributor the sole authority ty 
establish resale prices for the merchandise) by reason of his interest in stimniat. 
ing demand for such merchandise through effective distribution, to ultimate cop. 
sumers, and by reason of his further interest in the trademark or trade nane 
identifying his products. A distributor is a “proprietor” of merchandise whic 
he identifies, and of merchandise which the manufacturer identifies, when he js 
a “distributor specifically authorized by the manufacturer to establish regaje 
prices for such merchandise.” 

Notice of established resale prices could be given by any method which might 
be established by legally admissible evidence. 

It would be unlawful for any person with notice of any applicable minimum 
resale price to sell, offer to sell, or advertise merchandise in commerce at a lower 
price except: For closing out stock ; damaged merchandise; under a court ord: 
merchandise acquired prior to notice; or to charitable institutions or Government 
agencies, not for resale to the consuming public. 

Provision would be made against price fixing between proprietors, manufae- 
turers, producers, wholesalers, brokers, factors, retailers, or persons, firms, or 
corporations in competition ; or between two or more proprietors or distributors 
taking joint action in establishing resale prices for competing commodities sold 
under different trademarks or trade names. All distributors of the merchandise 
of the same proprietor sold under the same mark or name could lawfully cooper. 
ate in maintaining the stipulated or minimum prices. 

The Department of Commerce recommends against enactment of H.R. 1253. 

It is not clear whether the enactment of H.R. 1253 would amend section 5(a) 
of the Federal Trade Commission Act in such a way as to constitute a Federal 
fair trade law effective throughout the United States or whether the proposal 
would be effective only in those States which sanction resale price maintenance. 

Under either interpretation, the proposed enactment would constitute an affirn- 
ative endorsement by the Federal Government of price fixing by the manufacturer 
throughout the entire distribution process, rather than acquiescence by deference 
to State authority (as under present legislation) in those States which authorize 
fair trade. 

Further, it would specifically establish a retention of a proprietary interest by 
the manufacturer after outright sale of his goods and during a succession of 
changes of ownership at all levels of trade. In our opinion this would be a 
dangerous precedent, contrary to current concepts of property rights. 

The Bureau of the Budget has advised that it would interpose no objection to 
the submission of this report to your committee. 

Sincerely yours, 


’ 


FREDERICK H. MUELLER, 
Acting Secretary of Commerce. 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., April 16, 1959. 

Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DEAR CONGRESSMAN Harris: Your letter of February 9 asked for comments m 
H.R. 2463, a bill to define and restrain certain unfair methods of distribution. 

In addition to defining certain unfair methods of distribution, we note that 
the bill would authorize the owner of a brand, name, or trademark to police 
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the resale of his goods through distribution channels. Specifically, section 8 
of the bill would authorize the owner of such a brand to revoke the right of any 
person to handle his branded goods for various reasons, including “(b) that the 
person reselling such goods, with knowledge of the owner’s currently established 
resale price or prices, has advertised for sale, or sold such goods at prices other 
han such currently established resale prices.” 

The Department of Agriculture opposes the passage of this bill. 

This Department has consistently opposed bills that would authorize the en- 
forcement of resale price maintenance. We believe that such bills would tend 
to suppress healthy price competition. : aa ae 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
True D. Morse, 
Acting Secretary. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., April 20, 1959. 
Hon, OREN HARRIS, 
(hairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, House Office Building, Washington, D.C. 


My Deak Mr. CHAIRMAN: This is in reply to your letter of February 9, 1959, 
requesting the views of the Bureau of the Budget on H.R. 2729, a bill to amend 
the Federal Trade Commission Act so as to prohibit certain practices in com- 
merce by any manufacturer or producer who distributes his product in commerce 
through his own retail outlets, direct to consumers and also through other retail 
outlets. 

The Federal Trade Commission and the Departments of Justice and Commerce 
have raised important objections to the legislation. The Bureau of the Budget 
isin general agreement with the views of these agencies and recommends against 
the enactment of H.R. 2729. 

Sincerely yours, 
PHILLIP S. HUGHES, 
Assistant Director for Legislative Reference. 


FEDERAL TRADE COMMISSION, 
Washingon, April 20, 1959. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Deak Mr. CHAIRMAN: This is in reply to your letter of February 9, 1959, re- 
questing a report upon H.R. 2729, 86th Congress, 1st session, a bill to amend the 
Federal Trade Commission Act so as to prohibit certain practices in commerce 
by any manufacturer or producer who distributes his products in commerce 
ns his own retail outlets, direct to consumers and also through other retail 
outlets, 

The bill would amend the Federal Trade Commission Act to declare two types 
of pricing practices unlawful and unfair methods of competition in commerce 
ind unfair and deceptive acts or practices in commerce within the meaning of 
section 5 of that act. These practices would be stated in two proposed sub- 
‘eetions to a revised section 17 of the Federal Trade Commission Act. In 
substance, they are— 

(a) The delivery of a product by a manufacturer or producer to its own 
retail outlets at a price which consistently is lower than the general level of 
prices charged by it for such product on direct sales to other retail outlets in the 
same general market. 

(b) The delivery of a product on sales directly to consumers by a manufac- 
turer Or a producer at a price consistently lower than the general level of prices 

rged for such product by the manufacturer’s or producer’s own retail outlets 

id by other retail outlets in the same general market which acquire such 
moduct from said manufacturer or producer. 

© proposed legislation would have limited applicability. Only manufac- 
t$ Or producers may be held to violate its provisions and to do so, under 
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subsection A, they must not only have their own retail outlets, but must also 
sell directly to other retail outlets. This latter requirement appears manifest in 
the following language of the bill: “other retail outlets in the same general 
market which acquire such product from such manufacturer or producer.” 
Under subsection B, the manufacturers or producers must either have their own 
retail outlets or sell directly to other retail outlets, and, in addition, must sell 
directly to consumers. Large distributors not engaged in manufacturing wong 
not be covered although engaged in identical practices as here condemned, 

There are relatively few manufacturers or producers who maintain their ow) 
retail outlets in addition to distributing directly to independent retail outlets 
There are even fewer which, in addition, sell directly to consumers other thay 
through retail stores. Some instances of such means of distribution are to he 
found in the tire, oil, and dairy industries. 

An area in which the proposed legislation would be particularly applicable jg 
where there are large commercial consumers for the product involved. For 
example, in the tire and oil industries direct sales are made to taxicab and 
trucking companies, usually termed “fleet accounts.” To the extent that the 
purpose behind the bill may be to require this particular market to be servica 
by independent retail outlets, the proposal would depart from the principles of 
our free enterprise system by dictating channels of distribution. The means of 
forcing the particular channel of distribution is inconsistent with the principles 
of the Clayton Act which permits price discriminations which are cost justified, 
inasmuch as the present proposal would require a manufacturer or distributor to 
sell at the same price as a retailer, thus ignoring the economies or cost savings 
of direct distribution. 

This forcing of channels of distribution would, for example, in a situation 
where a manufacturer of building supplies sells directly to hardware stores and 
to construction firms, require a large construction firm to buy many of the items 
used in its construction work from hardware stores which carry small supplies 
of such products for do-it-yourself customers or to pay the manufacturer the 
same price charged by hardware stores on their relatively small sales. 

H.R. 2729, by allowing retailers to dictate a retail price to manufacturers 
who sell directly to consumers, would go even further than so-called fair-trade 
legislation which would allow resale price maintenance by manufacturers. This 
bill would prohibit a manufacturer from basing his price upon the economies of 
the situation, and instead would require him to relate his price to factors out 
side of his control. 

If the bill were enacted, a manufacturer or producer who wished to preserve 
his right to sell directly to large customers at a price which he could freely 
determine, could eliminate direct sales to retail outlets and restrict his sales of 
products ultimately intended for retailers to warehouse distributors or whole 
salers. Thus, instead of inuring to the benefit of independent retailers, the pro- 
posal could have a very detrimental effect, by eliminating any cost saving which 
might presently be available to them by means of their direct purchases. 

An essential element upon which enforcement of subsection A depends is the 
price at which a manufacturer or producer delivers a product to his own retail 
outlets. As a practical matter, one does not sell to himself. Accordingly, the 
price at which a manufacturer or producer delivers to his own retail outlets may 
be an arbitrary or bookkeeping matter and need not control the price at which 
those outlets resell to the consuming public. Consequently, manufacturers could 
deliver to their own retail outlets at the same price at which deliveries are made 
to other retailers, but the manufacturer-owned retail outlets could resell at a low 
markup which no independent retailer could meet. Indeed, the manufacturer 
owned retail outlets could sell at cost or at a loss with respect to the price at 
which products were delivered to them. 

An additional determination essential to be made in ascertaining whether 
there would be a violation is whether the lower price “consistently is lower 
than the general level of prices.” The phrases “consistently is lower that" 
and “general level of prices” are so indefinite that much litigation as to theit 
meaning is to be anticipated. But whatever its ultimate interpretation, the 
phrase “general level of prices” would appear to preclude a manufacturer selliig 
directly to consumers from meeting the price competition of a retailer of bis 
product who consistently sells below the general level of prices in a market 
area. On the other hand, the phrase “consistently lower than” would apparently 
allow a manufacturer to alter the price to its own retail outlets on particulit 
shipments earmarked for favored customers, or to sell directly to favored cor 
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sumers at prices lower than the usual direct price to other direct-account 
a ection B contains what we think is a conflict in practical concepts. We 
pave reference to sales “direct to consumers” and sales by a manufacturer’s 
“own retail outlets.” In our opinion, retail sales by a manufacturer’s own 
retail store are, at law, sales direct to consumers. The distinction contained in 
proposed bill casts some doubt in this area and could possibly affect the 
istration of the Federal Trade Commission Act as well as the Clayton Act. 
Subsections A and B differ with respect to their interstate commerce cover- 
Subsection A is in terms of a manufacturer or producer who distributes 
his products in commerce through his own and other retail outlets. Subsection 
gis in more general terms of a manufacturer or producer who distributes his 
nets in commerce. In addition to this inconsistency between subsections 
4 and B, the bill is not clear as to the interstate coverage intended. It is not 
grtain whether it would be necessary to show that the challenged transactions 
were themselves in commerce, that the transactions took place with respect to 
products which had been in commerce or merely that the manufacturer or 
meer was engaged in commerce in the distribution of products. 
For all the reasons stated above, the Commission is of the opinion that en- 
sctment of H.R. 2729 would not be in the public interest. 
By direction of the Commission. 


JoHN W. GwyNneE, Chairman. 

NB—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on March 27, 1959, and on April 20, 1959, the Commission was 
advised that there would be no objection to the submission of the report to 
the committee. 

Ropert M. ParRRIsH, 
Secretary. 

The CHarrMAN. We have a number of witnesses who have requested 
tobe heard. Since the hearings were held by a subcommittee in the 
st Congress, I thought it would be advisable for the full committee 
to have an opportunity during the course of the hearings this year. 
Ithought because of the importance of the proposal and the interest 
manifested throughout the country, all members of the committee 
yould want to have as much information as they could get on the 
subject as it is developed during the course of the hearings. 

We want to accommodate all of the witnesses who desire to be heard. 
We have endeavored to schedule your appearance as nearly as possible 
is you have indicated in your request. We do want a thorough dis- 
assion and fully developed record. 

But I would like to caution the witnesses who are to appear that 
there are others who also want to be heard; and if you could be brief 
with your testimony, and to the point, giving us the benefit of all the 
information you have, it would be very helpful in expediting these 


hearings. 

ata;, we want to accommodate all of you insofar as it is pos- 
ible todo so. And with your cooperation and the cooperation of all 
nembers of the committee, I think we can get to all of you who wish 
tobe heard on this subject. 

The first witness on the list this morning is Mr. Edward Wimmer, 
oe Forward America Publishing Guild, Inc., 450 Commercial 

re, Cincinnati, Ohio. 


STATEMENT OF ED WIMMER, PRESIDENT, FORWARD AMERICA 
PUBLISHING GUILD, INC. 





Mr. Woomer. Thank you, Mr. Chairman; I will repeat that. My 
tumeis Ed Wimmer. I am president of the Forward America Pub- 
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lishing Guild and vice president of the National Federation of Inde. 
pendent Business. 

We have approximately 120,000 members throughout the United 
States in all lines of business, and I spend most of my time making 
speeches before conventions and college assemblies. I feel like I am 
fairly well acquainted with what is going on in most lines of busine 

I would like to submit my statement this morning, and then, if] 
can, to go through some things that I have written down on the plang 
and last night at the hotel, if that is agreeable to everybody. 

In 1932, just as a little matter of background, I was a small bug- 
nessman, and I was put out of business by methods of cutthroat com. 
petition which no small business could meet at that particular time 
We had 16 million unemployed, and we had prices cheaper than they 
had ever been in the history of our country. But with all those cheap 
prices, we were unable to somehow get the working force together with 
the production machinery of our country. 

L would like to just read the opening part of the statement that] 
am going tosubmit. [Reading:] 

Unfair trade strikes down the ambitious youth on the doorstep of his 
dreams. * * * Encourages the growth of monopoly power. * * * Makes de 
ceptive advertising and deceitful practices the trademark of success, * * * 
Nullifies any and all efforts of the clergy, business, Government, or any other 
force, to create an ethical society in which freedom, opportunity, and honorable 
enterprise are the central goals. * * * 

Last week I heard Vice President Nixon state that he had asked 
Mikoyan what he thought would contribute more to Russia’s sur. 
passing the United States, and Mikoyan answered : 

It depends on many things, but I think mostly on the future of monopoly and 
what you do about competition. 


And Mr. Nixon said in that speech: 


The United States can lose the struggle with communism, with never a missile 
being launched. 


And Mr. Stevenson a few weeks ago said: 


We are losing ground everywhere in our fat, dumb, happy complacency; we 
assume that we can’t lose the cold war. 

Today we are holding these hearings in the shadows of a third 
world war. It may seem insignificant, gentlemen, to be talking about 
what we can do to maybe stabilize prices or something under thes 
terrible threats that now exist, but I believe that our domestic front, 
keeping it healthy, is going to be just as healthy a thing for us to 
do as to think up ways and means of fighting communism on other 
fronts; because if we lose the cold war on the economic front, we 
have lost the war everywhere. 

I believe that this morning, if we can, I would like to do this. I 
would like to deliver the issue of fair trade out of the narrow channel 
of what is good for the local merchant, or for Schwegmann or Mast 
ers and their customers, and decide on the question of what is good 
for America. 

There is probably more confusion over this fair trade issue that 
any other issue that I know of. And as someone said, “It ain't peo 
ple’s ignorance of all the troubles; it’s just their knowing so dang 
much that ain’t so.” 
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Now, in my travels I have talked to a lot of universities. I had 
four of them in Texas in November. And I asked the boys and girls 
in the classes how they felt about fair trade. “Please hold up your 
hands if you are opposed to it.” ay te: 

And I would say that 90 to 95 percent of the boys and girls in 
that class held 7 their hands that they were opposed to fair trade. 
And after my talk was over, I said, “Now how many of you are for 
fair trade?” And they rose to their feet to show how strongly they 
were for fair trade, where 45 minutes before they were against it. 

I think that America is well on its way to becoming a national 
ghost town. In Detroit, for example, there are 3,500 more empty 
stores than there were in the beginning of 1952. And no matter what 
city you go to today, you can visit community after community and 
ge one sign after another of an empty store appearing, and no one 

ing in there and taking down that “for rent” sign and starting in 

usiness again. And we had a report from one area in Tennessee 
where 40 percent of the cards returned by one of our men was “out 
of business” —in 1 year’s time in this community. 

I think you should look at Pittsburgh and look at Chicago today 
and see the tremendous unemployment that we are finding in those 
cities. How are we going to put these people back to work, and how 
are we going to pay our tremendous debt, if we keep moving closer 
and closer into a profitless economy? And that is what we are 
doing. 

Now, my question is: Shall we fertilize the national economy with 
honest practices, or sterilize it with dishonest practices ? 

Profit has become a word to shrink from. It is being made a dirty 
word. I say it is time we honor the profit system, so that it will honor 


We have a condition today in many of our towns and cities, gentle- 
men, where we might say that we have famine prices. And if you 
will go way back to ancient Athens, they passed a fair trade law, be- 
cause they had famine prices. Now, the antifair traders have just 
constantly charged that fair trade makes for inflation. We haven’t 
had any fair trade laws, really, that we could say were operative to 
any great extent at all for the past 3 years. And I think the past 3 
years we have had a great deal of inflation. In fact, it has become a 
danger. So they can’t blame that on fair trade. 

Now, all of us remember here, I am sure, Gulliver’s Travels. And 
inGulliver’s Travels, it says: 

Honesty has no defense against superior cunning. And since it is necessary 
that there should be a perpetual intercourse of buying and selling and dealing 


with honesty, where fraud is permitted and connived at or having no law to 
punish it, the honest dealer is always undone, and the naive gets the advan- 


Woodrow Wilson was certainly not a man that was out making 
speeches for small business all the time, but he said : 

I do not want to be taken care of by my Government. I do not want a benevo- 
lent Government. But without the watchful interference, the resolute inter- 

, of Government in competition, there can be no fair play. 

Now, I find tremendous fear all over our country over what is hap- 
pening to ethics. And after I make my speeches, I have some of the 
host prominent businessmen in these towns and cities come up to me 
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and say, “Wimmer, what you say about ethics is wonderful, but if] 
was ethical I would be out of business in 60 or 90 days.” 

Maybe that is a short time for him to go out of business, but usually 
that is what they say. 

Mr. Ed Canham was just elected as the president of the chamber of 
commerce, the publisher of Christian Science Monitor. I think it js 
wonderful that the chamber of commerce has elected a man of his ¢alj. 
ber. And he says: 


“If ethics cannot be brought into the American market place, there is no 
chance whatsoever to save the American free enterprise system. 


Now, what are we trying to do here today? Bishop Sheehan said: 


The freedom to do what you please is decadent liberalism. The freedom to 
do what you must is communism. And the freedom to do what you ought to dp 
is the root of civilization. 

Who would do away with the rules of fairplay in the baseball 
diamond or the football field or the basketball court? We would have 
absolutely no sports in America. Our fight game, everything we have, 
has rules of fairplay, and we even protect the people who go to the 
race track against a horse being watered or medicined or something 
else to slow it down or speed it up. 

But yet we do absolutely nothing in this fair trade field, or haven't 
in the last few years, to protect the youth who goes out into the 
marketplace, the most important arena that we have in this world 
today. 

If we had not stopped the predatory lumbermen, there wouldnt 
be a redwood left in the United States. If we had not stopped the 
predatory hunters, we would have no wild game. 

Gentlemen, if we don’t stop the predatory competitors that ar 
taking over in our United States today, I think that the future of 
our youth is going to be an absolute future of frustration. 

Let us look just for a moment: A handful of food dealers in the 
United States have a $25 billion share of the $47 billion food business, 
And what are the big supers doing today? They are going into prac- 
tically every line of business, and they are using all of these lines of 
business, like hardware and lawnmowers, and everything, as baits to 
bring people into their stores; drygoods, men’s apparel, appliances, 
everything. 

What about the tax laws? You gentlemen are faced every single 
minute of the day with tax problems. If we are going to allow thes 
big cutthroat outfits to continuously use more and more nationally 
known items as baits, which they sell at or below cost to bring the 
people in, we are adding more and more merchandise to the profit 

less list. I doubt if the sale of Maxwell House coffee or Chase & Sa 
born, as an example, in the food field, has paid a retail income tax 
for 20 years or more, because it has always been used as a bait. 

When you see that a billion dollars worth of items have been sold 
as baits, either at or below cost, you know that that billion dollars 
that was sold over those retail counters did not provide that store 
with an income tax to pay. And it just keeps on going and going 
in bigger and bigger numbers of items. 

Now here in Washington it was announced yesterday that Con 
solidated Sunray Stores will open a giant discount supermar 
operation in Fairfax. They are going to call it Bargain City. It 
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vill cover 64 acres. It will be open 16 hours a day, 7 days a week. 
These people do not recognize the Sabbath or anything else. They 
are out to sell every dollar’s worth of merchandise that Oey pee 
ig super- 
market ads in the papers advertising “Sunbeam at cost,” and you 
turn on your television, and some fellow runs out in the backroom 
and brings out a Sunbeam razor or something and says, “Just look 
at this—yesterday it was $26; today, because there are no fair trade 
ws, it is now $14.95.” Or whatever the case might happen to be, 
and if you look at the tragic case of Sunbeam, in Greater St. Louis 
[think they had 1,235 dealers in that area; today they have less 
than 150, and 4 or 5 of them are doing 80 percent of the business. 
There is a franticness in the trade today of the big manufacturers. 
Whenever a new product used to come out, years ago, they came to 
jotels in every city. They put sheets over the new models and had 
them all strung all the way round at the end of the hotel auditorium. 
And then the General Electric people and Westinghouse and all of 
the other smaller manufacturers would get up and make their 
hes and the wholesalers and the jobbers and the brokers and 

e salesmen and the dealers were there. And then all of a sudden 
the lights would go on and they would pull the string, and up came 
the sheets on all the new models. 

Today they don’t even have any of those kind of meetings any 
more, but the retailer and the wholesaler and the manufacturer know 
that the minute that new model is introduced, some discount house 
will have it at cost or below cost. So the wholesaler won’t go out 
and fight. The salesman does not make any perepnons calls. We are 
finding it in automobiles and everything else, for that very reason. 

I think we have got to do something about this discount house 
thing, or it is going to do something about America that is going to 
make us all cry out in pain. 

John D. Rockefeller, as you know, was gobbling up the oil business 
ofthe United States. And here is what he said: 

Ihave gathered me a posy of other men’s flowers, and nothing but the string 
that binds them is mine. 

What happens when a manufacturer and a wholesaler and all kinds 
ofretailers get out and introduce the trade name of a fine product like 
Hamilton watch, or something; and then here comes one big discount 
house in the city, that slashes the price on it? The reputation is gone. 
The retailers cease to promote the item. The wholesaler does not hold 
uy meetings or anything. And then what do you see? The leading 

rtment store after a few months does not advertise the products 
amy more. And finally the leading department store takes them out 
mtirely. In one Sunday in Philadelphia there was not one single 
ine of appliance advertising, due to the fact that the discount house 
todition was so bad in the city of Philadelphia. 

Now let us listen to a few of these fellows that are doing this. 

Cliff Haskell of the Phi Beta markets in California said : 


Competition is no longer between supers and the corner store ; it is competition 
mR wolves. There aren’t any chickens left. 


Alterman, another big operator, said : 


yt your campaign to save small business. You are wasting your time. 
are now in the age of dog eat dog, and nothing is going to change it. 
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We hear all these talks today on the floor of the House and the floo 
of the Senate. We see George Romney going up and down the lan 
asking for a breakup of General Motors. We hear the president of 
Cities Service, we hear the president of Motorola, the president of 


Sylvania, all talking about what is happening to small business, Apq | 


they are frightened men, believe me. ‘They are frightened men, Anj 


| 
| 


| 
| 
' 


j 
| 


I do not see why a man like Mr. Welch, who is vice president of thy | 


National Manufacturers Association, should be frightened, but he says 
he is. 

The frozen food people, when they had their convention last year 
said, “We are losing our power at the retail counter.” The jelly peo. 
ple, when they had their convention, said, “We are losing our power 
at the retail counter.” The tobacco retailers and wholesalers have said 
the same thing. 

Here is Swift and Armour in Chicago trying to get the consent ¢. 
cree lifted, because they say: 


We are losing our power at the retail counter. If you don’t let us open up 
a chain of stores— 


says Armour and Swift— 
to promote our own brands— 
you know the ones they are, Star and Premium and so on— 


our brands will be gone, and heaven knows what will happen to the slaughtering 
business. 

Shakespeare said : 

Everything includes itself in power. Power unto will and will unto appetite 
appetite a universal wolf that at last will eat himself up. 

That is what we are doing in our free enterprise system today, and 
I think we need only to turn to the president of the National Chain 
Stores Association, who said: 

By 1968, there will be 40,000 fewer food stores in the United States, and we will 
have increased our business by $19 billion. 

I ask these boys and girls in these assemblies, “How many of you 
want to go to work for big business?” Hands all over the place. 
“How many of you want to get into the labor movement?” Some 
more hands. A little bit fewer, since it turns into sort of a gravy 
investigation. Then I say, “How many of you would like to get into 
Government?” And to the boys who look like the ones who ge 
called “big brains” or something, I would say, “Particularly the Stale 
Department.” And their hands are certain to go up. And there will 
always be some smiles from the other boys. And I say, “How many 
of you would like to start a business of your own?” 

nd, gentlemen, I have yet to appear before an assembly of boys 
anywhere in these United States that I didn’t get a laugh. Thats 


a tragic condition, when we look back, in Texas for example, in 199, 
when they made a survey, and 75 percent of the boys said that they 
would like to start a business of their own, but in 1957 2 percent said 
they wanted to start a business of their own. 

I think that you have got to be really startled when you look at the 
student poll opinions, that say that 50 percent of our students si 
that the Government should take over all big business. 
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What was the American dream? The American dream was a boy 
standing in front of a store holding the hand of his prospective wife 
and iookin at a “For Rent” sign and saying, “Here we will build 


| our future.” If you can find me five boys in the city of Washington 
| today, or five boys in the city of Dallas or any other city that you 
can pick out, standing in front of an empty store and holding a dream 


for that place as the future of his business, I will throw my type- 
writer in the river. 

Now there is probably no more brilliant economist. that has ever 
been with the Federal Trade Commission than Willis J. Ballinger. 
And he said : 

To make the multiplication of stores and banks under a single control, the 


executioner of man’s ambitions is to strike down the would-be proprietor on the 
doorstep of his dream. 


It is indeed the perfect crime. And Willis Ballinger said: 


Competition cannot operate to distribute production justly in a capitalistic 
sciety unless Government enforces the laws to either suppress or prevent use 
of unfair methods of competition by businessmen. 

The Federal Trade Commission has gone out of its way to fight this 
fair trade law, but if we look back to men like Colonel Marsh, whom 
sme of you here, I am sure, remember—one of the greatest men who 


| ever lived—Colonel Marsh said many years ago: 
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If we don’t meet the issue of unfair competition, it will do us no good to 
meet the issue of anything else. 

Gentlemen, I think we must cultivate, irrigate, investigate the good 

in our competitive system. Men without concepts of fairness are men 
who will bury free enterprise so deep we will never be able to dig 
it up. 
If you will listen to Mr. Bissell, if he is coming in here, I am sure 
he will tell you that under present conditions the Bissell Sweeper 
(o. probably would even go out of business. I think Hubbel with 
the Simmons Mattress Co. might say the same thing. They are 
signing contracts. They are able to do that. Hamilton Watches 
made a tremendous fight to keep their product out of the hands of the 
discounters. I don’t know where Hamilton Watches are going, but 
they don’t feel very good about what is happening. 

My question to you is this: Shall competition be competition that in- 
creases the number of competitors, or competition that consumes both 
competitors and consumers ? 

lam almost through, gentlemen. 

The Bible asks: “Who shall despise the day of small things?” We 
are making jokes about the little fellows in the corners, having to pass 
by with the covered wagon. There are millions of these little nobodies 
in America today who are struggling to be somebodies. And I think 
fair trade is one of the most important rungs in the economic ladder 
which these little nobodies may be able to rise to the top and become 
somebodies. 

Isthe mental health of small business important to this committee? 
[know that it is. I find small business today resigning itself. When 
wemade calls on different business people in the last week to get them 
‘owire and send letters to this committee, 7 out of 10 told my girls on 
the telephone that it wasn’t any use, and they hung up the telephone. 





24 FAIR TRADE 


“T am either going out of business,” one would say, or “We are go} 
out of business. I sent 33 telegrams last time, and what did I get!” 

And so on. I think this mental health of small business ig yg 
very important. Resignation gradually taking the place of hope i 
not good. 

I say to these small businessmen: Why don’t you modernize? YW, 
get maybe 1 out of 10 to modernize. He says, “What is the ug) 
Take a look around my place here and see how many profitable items 
you can find in this place. I don’t know what todo. I have advise 
my boys to go into Government.” Or, “I’ve advised my boy to get a 
job at General Motors, because the biggest ones are the only oneg that 
are going to be left.” 

Everywhere I go I get that. A fellow came up to me in Phih. 
delphia, and he says, “I am smarter than you are.” 

I said, “You don’t have to be smart to be smarter than me.” 

He said, “I know my number is up and you don’t.” 

A year later in Philadelphia his number was up and he was ont 
of business. 

A man came to me in St. Louis and told me practically the same 
thing. He said, “I sell more so-and-so than any other so-and-so jp 
the State of Missouri. But my number is up, brother. You may 
not know it, but I know it.” : 

I don’t like that, gentlemen. 

These anti-fair-traders come in here and plead the case of the con- 
sumer. You would think they were having their hearts bleeding to 
death over the poor consumer. I think that George W. Perkins. 
former partner of J. P. Morgan, said it just right when he made this 
statement: 

Does the desire to supply the public with better goods at lower prices underlie 
ruthless competition? Nonsense. Ruthless competition is simply a struggle 
for power at the expense of everything else. The whole path of our industrial 
progress will be strewn with the white bones of just such competition if it is 
allowed to continue. 

I say that Detroit is a dying city—239,000 people unemployed in 
Detroit. You couldn’t find a man in the city of Detroit today that 
would start a small business. You can’t find men who would begina 
new automobile company. You can’t find men who would begins 
small steel mill. One line of business after another is being closel 
to individuals and to new beginners. 

Gentlemen, we do not dare to do this in the retail field, because the 
retail field, like the family farm, is the last bulkwark, I believe, of 
our free enterprise system against communism. 

The retail field always offered the little nobodies more chances to 
become somebodies than any other field of enterprise we had. And 
today go down the street and look at your empty stores in any city 
that you gentlemen come from, and go in and talk to these people 
and ask them what they think of the future of the retailer. S 

Here we are. We must somehow encourage and develop a mobili 
zation of moral forces within our economy, or get ready for catas 
trophe. 

When a boy is brought to the automobile dealer today, the firs 
thing he is taught before he is put on the floor is the tricks of the 
trade. When he is brought in to work for an independent hardware 
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dealer, or for a discount house, or anything else, he is taught the 
tricks of the trade. 

Intellect is leaving, has gone, from our system of business today, 
and anybody that will be honest will have to tell you that it is going. 

George Romney says so, and I think that George Romney is a 
pretty smart man. all 

Look at Canada. I have covered the whole Dominion of Canada, 
[find the independent business people in Canada squeezed between 
the American chain and the Canadian chain. Up at Niagara Falls I 
went to a committee meeting of a group of businessmen, and they said, 
‘Wimmer, do you really feel there is any future for the independent 
businessmen?” This is Canada. Now they are considering in the 
(Canadian Legislature a bill that will make criminal any offense 
against fair competition. You can put it in different words, but that 
is it. 
in I am at the close, gentlemen. What is the difference be- 
tween survival of the fittest and survival of that which is fit to sur- 
vive? I believe that this committee has got to determine that 
question. t 

And I would like to just tell one little story to bear out my point; 
and this is a true story. 

A farmer had a wonderful, gentle sheep dog. And he had that 
sheep dog trained so that it would snap at the rams that would turn 
and try to break out. And as you know, in bringing in sheep the dog 
has got to be constantly there, snapping and barking and biting. 

So he turned the dog over to bringing in cows. It only took him 2 
days to train that gentle sheep dog that he couldn’t bring the cows 
in like he brings in the sheep, that they had to be brought in gently 
and slowly and not barked at and not bit. 

And one day a great Airedale came out from a neighboring farm 
and killed that gentle sheep dog. And the farmer who owned the 
Airedale said, “Well, after all, it is survival of the fittest in this world, 
isn’t it?” 

Which was fit to survive? 

Do we want a system to survive that opens up the gates of oppor- 
tinity to your youth? Do we want a system of enterprise in this 
country that is an answer to communism and an answer to socialism ? 
Ordo we want a system of business that has been taken over by giant 
chains and giant monopolies, with labor getting bigger and bigger to 
deal with these people and then Government getting bigger and big- 
ger in order to control the other two? 

I think the fair trade issue is based on the idea of whether we are 
pong to have widespread independent ownership of farm, home, and 

usiness enterprise in this country, whether we are going to give our 
people an opportunity to participate as independent individuals in the 
production and distribution of goods and services, or whether we are 
ping to nullify that participation and take opportunity away from 
em. 

Today we are faced with probably the greatest problems in our 
history. I think that a return to fair trade will give us a chance, 
maybe, to build some moral foundations under our free-enterprise 
ystem. And I am here today pleading with you to look at this thing, 
gentlemen, as a fight against communism, a fight against socialism. 
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as a fight to save free enterprise in America, not just a fight to gp 


whether Schwegmann & Masters are going to win out against the indy. | 


pendent druggists. 

Thank you, gentlemen, very much. 

The CuatrrmMan. Thank you, Mr. Wimmer. 

Mr. Wimmer. I want you to know that I appreciate, Mr. Harris, this 
opportunity, very much. 

The CHarrRMAN. Just a minute. I think Mr. Mack has some ques. 
tions. 

Mr. Mack. Mr. Wimmer, I am very sorry I didn’t have an oppor. 
tunity to hear all of your statement, or the remarks that you made, 
at least. I want to commend you on the very fine presentation on the 
issue of fair trade. 

Were you testifying on just one particular bill? 

Mr. Wimmer. I personally like the Harris bill. I think that jt 
comes closer to the issues involved, myself, than anything that is being 
offered now. 

Mr. Burger, our vice president, whom all of you know, may testify 
on the Bentley bill. Iam not sure. I have not even had a chance to 
read the Bentley bill, because I feel that Mr. Waller, over here, knows 
so much more about the technical parts of these bills, and, not wanting 
to trespass, I just did not cover that part. 

Mr. Mack. I wanted to ask: Have you given the committee any 
information about your organization ? : 

Mr. Wimmer. I have on the other occasion. If you want me to 
repeat it, we have 2,500 chairmen over the United States that compile 
our ballots. These ballots, I am sure, you have received yourself, 

Mr. Mack. Yes. And asto your total membership 

Mr. Wimmer. You know, with today’s conditions the way they are, 
you can lose 2,000 members in 1 week’s report or gain 2,000. I would 
say the membership today, to my best knowledge, would be about 
120,000. 

Mr. Mack. Inevery State in the Union; is that correct? 

Mr. Wimmer. Yes, except Washington, D.C., and Hawaii, and 
Alaska. 

Mr. Mack. Thank you, Mr. Chairman; that is all. 

Mr. Sprincer, That was a very fine statement of your position, Mr. 
Wimmer, and I think I learned some things I did not know previously. 

Mr. Wimmer. Thank you. 

The CuHatrman. Mr. Jarman? 

Mr. Jarman. I had one question, Mr. Chairman. 

Mr. Wimmer referred to the long standing opposition of the Federal 
Trade Commission to Federal trade legislation. The subcommittee 
last year had a very well presented statement and comments from 
Chairman Gwynne of the Federal Trade Commission on the bills u- 
der consideration at that time. And Mr. Gwynne pointed out that the 
Federal Trade Commission has traditionally opposed resale pric 
maintenance as far back as 1916. Then he detailed reports and studies 
of the Commission during the time since then up to the present, indi- 
cating among other things that the Commission found that retail price 
maintenance was unsound economically, tended to destroy competition, 
and at least in certain areas favored the large concerns, 

I wondered if you would have any further comment on the position 
that the Federal Trade Commission has consistently taken. 
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8 Mr. Wormer. Well, I have never been able to understand the Fed- 
¢ | gal Trade Commission’s or the Department of Justice’s position, for 
the reason that they are constantly attempting to preserve small busi- 
ness, and yet probably you could not find 10 percent of the small busi- 
nessmen in the United States that are not in favor of fair trade. 
is It seems strange, but I believe it is a position they are just standing 
on. 1 think the position they took that they are standing on, and only 
+ men like Mr. Marsh and Willis Ballinger and those fellows have kicked 
over the traces. They think this is price fixing. They keep arguing 
t — alithe time that fair trade is price fixing. To me there can be no price 
, fixing unless Westinghouse and General Electric and Sunbeam all get 
the | together and say, “Here’s the same grade of toaster. We will put the 
same price on it.” ht on 
When the manufacturer puts a fair price on his product, it protects 
it | thewholesaler and the jobber and the broker, and I think also protects 
ing | theeonsumer, because like in the case of Bissel sweepers, I think their 
., | employment dropped about 50 percent because the leading stores over 
‘ity | the United States were taking Bissel out or refusing to push it. 
The consumer has a tremendous stake in this thing, I think, in jobs, 
OWS | and jobs are the most important of all, And I believe the Federal 
‘ing | Trade Commission has overlooked that. 
Mr. Jarman. You mentioned Mr. Ballinger. Is he with the Federal 
any | Trade Commission at the present time? 
Mr. Wormer. No; Willis Ballinger was Chief Economist of the 


@ 0 | Federal Trade Commission and left there in 1944. His father is still 
ipile | with the Federal Trade Commission, I believe. Even though he is 
' 89 years old, I think he is still over there. 
Mr. Jarman. Mr. Chairman, I have one more question: 
‘att, | Has your organization, the National Federation of Independent 
ould | Business, gone on record in favor of H.R. 1253? 
bout | Mr, Woemer. Our organization has taken a vote on fair trade. Due 
tothe confusion, that was in so many bills; and our organization has 
voted overwhelmingly in favor of fair trade each time; but we have 
and | not taken a vote on this bill yet. I am hoping we will in the next 
mandate ballot. 
The Cnarrman. Any further questions? 
1, Mr. | Mr, Schenck ? 
ously. 


Mr. Scuzncx. Mr. Chairman, a man who is employed in the educa- 
tional field in my district and whose income is therefore somewhat 
limited, has told me he opposes fair trade, because without fair trade 
he can buy things that he needs for less than he can with fair trade. 
ederal_| Howdo we answer that ? 
mittee | Mr. Wromer. Well, Mr. Schenck, not to be flippant or anything, I 
) from | believe we had 4 pounds of hamburger for a quarter in 1913, and there 
lis ut: | were lots of people who couldn’t buy the hamburger at 4 pounds for 
rat the | squarter. Now, a young man came to me after my meeting recently, 
price | md he said, “T feel like the biggest heel on earth.” And I am glad 
studies | youbrought this up, because he was a teacher. 

, indi: He said, “I spent 2 hours in a refrigerator store last night, with a 
il price | Main who goes to my own Sunday school class, and let him help us pick 
otition, | out the size and the kind of refrigerator that we needed for our home. 
And all the time my wife and I intended to buy this refrigerator from 


sition | ‘discount house.” He said, “You have convinced me that we need 
39207T—39—_—_3 
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this fellow in this neighborhood and that extra $20 for that refrigers. 
tor is going to be worth it in a lot of different ways.” 

I think that the consumer needs to be awakened and this teacher 
needs to be awakened. 

In your own town of Dayton, I talked to the convention of the 
sociologists. And I asked to be put on last, because I knew almogt 
every one of them were going to be against fair trade. And one fellow 
got up and said, “I saved $529 last year on appliances”—that wag q 
teacher—“by being able to buy from a discount house.” 

So I put that down in my book, and I said, “Did you figure thog 
prices at the manufacturer’s suggested list price?” 

He said, “Oh, yes.” 

I said, “Of course, you know that the manufacturer’s suggested ligt 
price didn’t exist anywhere in town.” 

He says that is the prevailing price. It is never the prevailing price 
at all. The manufacturer’s list price today you couldn’t find oa 
living up to anywhere, unless it is a contract price, maybe, entered 
into by Simmons Mattress or somebody. I think we have got here, 
Mr. Schenck, a job of selling the people on the grounds that they ar 
not. going to be able to buy anything. We are going to go back to 
things as bad as inflation and unemployment. I hate to bring Michi- 
gan up, but they have had a three-times increase in their unemploy- 
ment and are now considering a fourth. And now they have a 
empty store committee going around counting the empty stores and 
trying to find out what happened to the poor fellows who went out of 
there. Everywhere in Detroit it is nothing but gigantic supermarkets 
and discount houses. 

I hate to take so much of your time. You have been so patient, 

Mr. Dincevi. I have heard my city of Detroit mentioned at great 
length. I was very happy to hear that somebody has evolved a pana- 
cea to solve all our economic problems up there. 

Are you telling this committee that if we vote out a fair trade bill 
all these 3,300 vacant stores are going to be filled with people buying 
and selling and doing business ? 

Mr. Wimmer. No, Mr. Dingell. I do not believe that panacea iss 
panacea for anything. We are going to have to do lots of thing 
But I do say this: that if Sunbeam or General Electrie—— 

Mr. Drneeitt. Now that you have told us it is no panacea, let me 
ask you some more questions. You do not tell us the passage of 
national fair trade bill would have solved the depression in 1942, do 
you? 

Mr. Wimmer. No; but we did pass the NRA, did we not, to stabi 
lize prices, and everybody in the whole country was back of NRA, and 
I think at the time NRA was absolutely essential. 

Mr. Dinceii. Now, you told us that during the past 3 years yol 
have had no fair trade legislation. 

Mr. Wrome_r. I said no effective legislation. 

Mr. Dineen. Are you equating the fact that we had no fair trade 
legislation in the past 3 years with inflation ? 

Mr. Wiamer. I say we have had no effective fair trade. We haw 
had all these catalog people shipping all this stuff in. 

Mr. Drncett. Do you equate inflation with the lack of fair trade! 

Mr. Wren. I think the lack of fair competitive conditions 
bound to create inflation, because we are going to have more unelt 
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4 ent. We are going to have higher taxes, and those higher taxes 
i to keep adding to the rolls. : 
er , r, Dince.. Let us not talk about that. You tell me one of the 


reasons we need fair trade is that Bissel carpet sweepers and “ abe 
he | mentioned in here, Ingersoll watches, and other EaInG?> are being 
st | sold at less than fair-trade prices. Is that not right? 
ow} Mr. Woemer. Well, at less than operating overhead costs; yes. _ 
sa | Mr. Drnezti. And you tell me that the same thing is true with 
regard to refrigerators, here, and a number of other items that you 
jave mentioned. What you are really saying is that you want a 
price floor under these, so that the consumer pays more for these 
things? What you are telling us here today is that you want a price 
list | foor under these things, so that everybody has to pay what the retailer 
and what the wholesaler and what the manufacturer say he has got 
rie topay. You do not give him any opportunity to get the advantage of 
ody | anycompetition on prices. Is that not what you are telling us? 
ered | Mr. Wimmer. Mr. Dingell Pes epee Pug 
ere, | Mr. Dincetx. Just answer me “Yes” or “No.’ 
rar) = Mr. Wimmer. No; I am not telling you that at all. 
kt Mr. Drncevx. Allright. What are you telling me? 
ichi- | Mr. Woemer. I am telling you this: That for every single item 
ploy- | that is placed under fair trade, there are other items of equal quality 
ean | that are competitive with that item. The people do not have to buy 
3 and a Sunbeam toaster: there are other toasters on the market that will 
mut of | not be fair trade. 
kes | Mr. Dineeiy. If this fair trade is so good, is it not a fact that every- 
body is going to come in under this fair-trade program / 
nt. Mr. Wrrmer. A whole lot of people will not come in under this fair- 
great | trade program. 
pan | Mr. Dincerit. What you want, though, on these fair-trade items is 
ifloor under prices. That is what you are asking for, to let a floor 
le bill | iefixed under prices. Is that not a fact? 
yaying | Mr. Wier. Yes. 

Mr. Dinceti. All right. That is what you are telling me. And 
ea is8 jou said “Yes”; that what you want is a floor under prices. Is that 
things | wtwhat you want / 

Mr. Wiamer. We want the manufacturer of that single product 
let mé | iocreate his own floor. We are not asking for a general floor under 
re ofa prices, 

942,40) Mr. Dincenn. Well, you want a manufacturer to be able to create a 
_ | foor under prices ? 
o stab: | Mr. Winer. Under his own product. 
tA,and | Mr, Dincet. Well, now, wait a minute. You told me you wanted 
| le manufacturer to have a floor under prices. Now, what do you 
ars YH) vant! You want a floor under prices? What you are trying to do, 

‘hen, is do away with competition on prices on fair traded items / 
r. Wimmer. No; the competition will be there, because there will 
ir tradt | Weal kinds of firms who do not go under fair trade. 

Mr, Dineen. Fair trade prices are going to be both the bottom and 
We hart spree is that not right ? 

a! Mr. Wormer. No. 
r (rag) Mr. Dincert. Then what is the fact on that question / 
tions 8 
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Mr. Wimme_er. You have a Hamilton watch on your waist, I beliay 
It looks like it from here. : 

Mr. Dincewu. No, it is not a Hamilton. 

Mr. Wimmer. Well, whatever it is, Hamilton is in a position 4 
enforce, in most cases, the sale of its watches. A few discount hog 
get them, but not very many. You do not have to buy a Hamiltm 
watch; you can buy Bulovas and everything else with cutthpy 
competition. 

Mr. Dincetx. Let us say I want to buy a Hamilton watch and jtj 
fair traded. Then, I am going to have to buy it at what the mam. 
facturer says. Is that not right? 

Mr. Wimmer. That is right. 

Mr. Dincetx. So what you are going to do: You are going to elinj. 
nate price competition on Hamilton watches, are you not? 

Mr. Wimmer. No. We are going to increase competition, 

Mr. Drincet.. Price competition ! 

Mr. Wimmer. We are going to increase price competition. 

Mr. Drncett. Now, wait a minute. Price competition on Hap- 
ilton watches? What is going to happen to price competition m 
Hamilton watches? 

Mr. Wimmer. Mr. Dingell—— 

Mr. Dinceww. You are going to eliminate it. That is what youar 
going to do, is it not? ; 

Mr. Wramer. No, we are not going to eliminate; we are going ty 
increase. 

Mr. Dinceu. All right. Let us say a manufacturer marks a Han. 


ilton watch at $50 or $49.95, and says, “This watch is going to be soll | 


at that.” What is the price competition on that Hamilton going to 
be? | 

Mr. Wimmer. Bulova will be setting there right beside it. 

Mr. Dinceti. Now, wait a minute. What ts the price competitim | 
on that Hamilton watch going to be? 

Mr. Wimmer. There will not be any price competition, and ther 
should not be. 

Mr. Drinceiti. Everybody is going to sell that Hamilton watch # 
$49.95, and not 1 cent more or less. Is that not right? So thers 
not going to be 10 cents or 1 cent of price competition on that Ham 
ilton watch, now, is there? Just answer me “Yes” or “No.” 

Mr. Wrumer. No. 

Mr. Drnceit. And Bulova is going to set a fair trade price 
their watch, and they are going to say, “We have got exactly tl 
same watch,” and the jeweler is oing to say, “This is the Hamil 
watch. It goes for $49.95.” “But,” he says, “I have another 
that isa Bulova. It goes for $49.95.” And then he is going to com 
out and say, “We have got another watch here by so-and-so. It} 
fair traded at $49.95. Take your pick, consumer.” There is no cl 
petition on any of those fair traded watches at $49.95, is there! 

Mr. Wimmer. On those three. 

Mr. Drnceiu. The market can seek its level only at the mall 
facturer’s level; is that not right? On fair traded items! 4» 
what you are literally doing: You are giving the manufacturer ™ 
power to fix prices without regard to the consumer's, the retailers | 
or anyone else’s wish, without regard to any addition which mi] 
exist on the retail level. Is that not a fact? 
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That is the real nature of these fair traded proposals, is it not? 

Mr. Wormer. No. The effect is not. esata 

Mr. Drvcett. At least insofar as price competition is concerned. 

The CuarrmaN. I think, Mr. Dingell, you will have to let the 
witness answer the question. _ : 

Mr. Drveety. I want the witness to give me a responsive answer. 

Mr. Wo«mer. Let us just be calm for a minute, now. 

If Hamilton watch is bootlegged all over this whole country at any 
rice a retailer wants to bootleg it for to meet discount houses or 
whatever it is, the Hamilton Watch Co. will definitely not be in 
business. Now, if you are right, and you speak of floors and so on: 
We are saying a floor under cutthroat competition. We are not say- 
ing a floor under prices. We want the manufacturer who owns that 
watch, or who owns that refrigerator, to say, “Here I have spent 
hundreds of millions of dollars to establish a reputation, to establish 
a distribution system.” _ 

Now, along comes a discount house in each city and destroys his 
reputation, Bearers the value of his product, and what happens to 
Bissel or Sunbeam or any of them? We know what is happening to 
them today. Production is not there. 

Mr. Dincett. You would say the lack of fair trade is destroying 
all these companies that are getting out of business? Is that not 
what you are saying? Bissel is being destroyed; and if we were to 
go down the roster of corporate bankruptcies, we could point to each 
one of these and say that lack of fair trade destroyed them. Is that 
what you are telling me? 

Mr. Wormer. No, Mr. Dingell. 

Mr. Dineceit. Would you sit there and make any statement that 
even approached that statement ? 

Mr. Wimmer. Mr. Dingell, I ara not an advocate of big business. 
But General Electric is not asking for crutches when they are asking 
for fair trade; they want fair trade. They will be handing their 
testimony in here, do not worry. For fair trade. They are not 
afraid. Westinghouse is not afraid. 

Mr. Dinceii. It seems like you are having a lot of people in West- 
inghouse and General Electric and Sylvania and Buick automobile 
or whoever else might come in like that and talking on behalf of the 
consumer is like having a lot of wolves talking on behalf of the 
chickens. 

Mr. Wimmer. You have them here asking for the farmers. Pull 
arug out from under the farmers, and what do you think you would 
have left? 

Mr. Moss. Mr. Wimmer, is not the most important effect of your 
proposal to permit the independent dealer, we will say, who is selling 
the General WMectric refrigerator, to have a degree of price protection 
oe that which Sears, Roebuck enjoys in the merchandising 
of its Coldspot refrigerator ? 

Mr. Wimmer. Yes. Of course, the Coldspot isa private brand, and 
they will control their own price. Every city you pay the same price 
for Coldspot. ; 

Mr. Moss. I say it gives them a degree of protection equal to that of 
the ate chain. 

Mr. Wremer. Yes, sir. 
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Mr. Moss. Now the large chain, as it grows, becames a major fap. 
tor in the competitive business picture of every community, dogg jt 
not ? 

Mr. Wimmer. Right. 

Mr. Moss. And it has fair trade? 

Mr. Wimmer. It has its own fair trade. 

Mr. Moss. It has full price protection ? 

Mr. Wimmer. Yes, sir. 

Mr. Moss. Floors, ceilings, whatever you call it? 

Mr. Wimmer. Yes, sir. 

Mr. Moss. But the independent merchant, having no private brand 
available, has traditionally been dependent upon brand name mer. 
chandise ? 

Mr. Wimmer. Yes, sir. 

Mr. Moss. And if his right to invest in inventories and to marchap. 
dise that profitably is destroyed, then his right to survive is destroyed! 

Mr. Wiamer. Correct. 

Mr. Moss. That isthe gist of your testimony ¢ 

Mr. Winer. You put it much better than I did. Thank you, Mp, 
Moss. i 

The Cuatrman. Mr. Younger? 

Mr. Youncer. I think all of us, Mr. Wimmer, would like to achieve 
the objectives which you announced. It is a question of how to doit, 
and how best to do it. And in your testimony you speak about the 
ill effects of Big Government, and so forth. It would seem that this 
would tend to make the Federal Government bigger and extend its 
controls more than it is at the present time. How do we answer that! 

Mr. Wiue_er. Mr. Younger, that is a very good question, and itis 
brought up by economists all over the whole country. They say, 
“Here you are fighting Big Government, and now you are asking for 


Government to do something else.” But we are not asking Gover: | 


ment to set up a bureau or anything; we are asking Government for 
regulation, no different than when we regulated the Stock Yards Ae, 
and all the other regulatory things, like our public power, and # 
on. This is a regulatory thing. And Professor Adams of Michigu 
State University, who is an advocate of fair trade, says, “Regul- 
tion of competition is regulation for freedom.” 

We think that Government more or less tends to liquidate its pow 
er by decreasing this trend toward monopoly power; that Gover- 
ment begins to decrease its power. And we think that the fair trade 
law will tend to decrease monopoly power. 

Mr. Youncer. Following your own argument, Mr. Wimmer, whi 
would the regulations on baseball or basketball or football be if yo 
did not have a referee? And what are the regulations of the Gover: 
ment going to amount to if you do not have an Army or a host of Gor 
ernment regulators ? 

Mr. Wimmer. Well, in fair trade, Mr. Congressman, that does ne 
happen. If somebody wants to keep fair trade, and somebody is try 
ing to destroy their product or is selling it below cost, that manufit 
turer does not come to the Government; he comes to the court, tht 
local court. 

Mr. Youncer. That is all, Mr. Chairman. 
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The Cuarrman. Will the gentleman yield on that point? Is it not 
a fact, though, that what this does is to set the guidelines and the 
rules by which the regulators have something to go on 4 The way it 
is now, referring to the Department of Justice and the Federal Trade 
Commission, the sky is the limit. They do anything they want to; 
they have no rules to go by. And this sets up some guidelines for 
themtogoby. Isthat notri ht? 

Mr. Wramer. The court becomes a referee; is that not right, Mr. 

is? 
ithe CuamrMan. Any further questions? 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Wimmer, I am familiar with your organization, and I want 
tosay I have a great amount of respect for the way you conduct your 
organizational operations and also for the point of view which you 
express here. . 

I do not want to unduly delay these hearings, but I would like to 
have you comment, if you are in a position to, as to your views, or the 
organization’s views, on the so-called Boykin bill. I have listened to 

our testimony—I didn’t have a chance to read your statement—but 
Taterpreted your testimony that I did hear as largely being respon- 
sive to the so-called fair trade bill similar to the one introduced by our 
chairman. 

Now there is quite a different approach, quite a different concept, 
of fair trade, that has been incorporated in what we call the Boykin 
bill. Are you familiar with that? 

Mr. Wimmer. [ have just read it. And in my own personal opinion, 
I would stick with the Harris bill. Now as far as our arganization is 
concerned, it has not voted on either the Boykin bill or the Harris bill, 
as bills; just as price maintenance. 

Mr. Avery. Will your organization consider also a principle, as has 
been described, of the Boykin bill along with this bill ? 

Mr. Wimmer. Oh, yes. In fact, there are certain things in the Boy- 
kin bill our organization has already voted on. And I think Mr. 
Berger will probably cover that. 

Mr, Avery. Was it your intention to supply a vote tabulation by 
your organization on the Harris bill? 

Mr. Wimmer. I was hoping it would be on this last mandate ballot, 
but they thought out in California and Washington it ought to go on 
tothe next ballot, after this has had some publicity. 

Mr. Avery. If you are going to supply that, if there is any refer- 
ence given to the Boykin bill or a principle that we identify as the 
Boykin bill, could you also supply that for the record ? 

Mr. Wormer. I would be very happy to. 

The Cuairman. How many members of your National Federation 
of Independent Business are there ? 

Mr. Wrommer. I said that in the beginning, Mr. Harris. I think 
approximately right now we probably have about 120,000. We might 
have more, but our picture changes so fast that I am always afraid to 
say that it is exact. 

he Cuarrman. Those primarily are small business establishments ? 

Mr. Wormer. Most all of them are proprietorships, and small part- 

nerships and small corporations. 
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The Cuamrman. Do you have information as to how many gmqjj 
businesses have gone out of business in the year 1958 ? 

Mr. Wimmer. No. I haven’t those figures with me. I think thog 
figures will be given by Mr. Waller. 

The CHamman. Very well. Let me on behalf of the commit, 
thank you for your appearance. 

Mr. Wimmer. Thank you, Mr. Chairman. Thank you, gentleme, 

(The prepared statement of Mr. Ed Wimmer is as follows:) 


TESTIMONY OF Ep WIMMER, PRESIDENT, FORWARD AMERICA PUBLISHING Gum 
Inc. ; VICE PRESIDENT, NATIONAL FEDERATION OF INDEPENDENT BUSINEss, Ino, 
PusBLIC RELATIONS DIVISION, CINCINNATI, OHIO, ON H.R. 1253 


FAIR TRADE IS IN THE PUBLIC INTEREST 


Unfair trade strikes down the ambitious youth on the doorstep of pis 
dreams. * * * Encourages the growth of monopoly power. * * * Makes ge 
ceptive advertising and deceitful practices the trademark of success, * ++ 
Nullifies any and all efforts of the clergy, business, government, or any othe 
force, to create an ethical society in which freedom, opportunity, and honorable 
enterprise are the central goals. * * * 

A former partner of J. P. Morgan & Co., Mr. George W. Perkins, was asked his 
opinion of business trends in the Nation, and what he thought of price cutting 
on well known brands. His answer: 

“* * * * The desire to supply the public with better goods at lower pricy 
does not underlie ruthless competition. Ruthless competition is simply 4 
struggle for power at the expense of everything else. The whole path of o 
industrial progress will be strewn with the white bones of just such competi 
tion if it is allowed to continue.” 

A few years later when the first Fair Trade Act was being tested in th 


U.S. Supreme Court, Justice Louis D. Brandeis lent support to this view whe | 


he declared: “When a trademarked article is advertised to be sold at less than 
the standard price, it is generally done to attract persons to a particular stor 
by the offer of an obviously extraordinary bargain. It is a bait—called by 
dealers a ‘loss-leader.’ But the price-cut article would be more appropriately 
termed a ‘misleader’ because, ordinarily, the very purpose of a price ct 
is to create a false impression.” 

Many renowned economists have voiced the Brandeis view, and have saii 
that ownership of a trade name should never pass out of the control of its 
maker; that he alone retains the right to say at what price an article is tok 
sold. 

Dr. Walter Adams, economist of Michigan State College and one of America’s 
outstanding authors and educators, testified in behalf of the fair trade laws; 
vigorously defending them as legislation designed to preserve competition, » 
that freedom could be preserved. In other words, “regulation of competition 
is regulation for the sake of freedom.” 

Profits—honest and legitimate profits—are the lifeblood of the American, 
competitive, free enterprise system. They are the proper reward for service, 
and the motivating force that keeps the economic machine going. When profits 
are channeled into fewer and fewer hands, and when more and more small 
businesses are deprived of legitimate profit returns, the economic machinery 
bogs down and finally comes to a halt. 

To aid the farmer in realizing a profit, in 1958, the Federal Government 
appropriated more than $7 billion. Yet, the farmer is opposed to a fair price 
floor under retail prices of name brand merchandise, so that merchants can stay 
in business and pay their workers enough money to buy price-protected fam 
products. 

Consider also the continued upward demands of labor organizations for shorte 
workweeks, longer vacation, increased fringe benefits, higher wages, and 
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openly oppose fair trade legislation. They refuse to recognize that profitles 
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These farmers and workers fail or refuse to recognize that when they patronize 
the big price cutters or order their needs from catalog dealers, who maintain 
litte more than a mailing office in a distant city, they are not only tearing 
down their own front line defense but they are aiding in depriving producers, 
manufacturers, wholesalers, jobbers, local banks, et cetera, of the one type of 
enterprise that keeps the market free and open to all—the independent merchant. 

Without the independent merchant, the American market place would be 
dominated by a handful of monopolistic combines controlling the movement of 

ig and services from producer to retail counter. There would be no place 
in this system for wholesalers, jobbers, brokers, or small manufacturers, and 
the independent farmer and consumer would be either at the mercy of these 
monopolistic forces or they would be operating under some kind of Government 
eriustorers and distributors, both large and small, have always been de- 
pendent upon the independent retailer for introduction, promotion, display, and 
grvicing of a new product. The big chains have always said, “Create a demand 
and then we will talk to you.” Manufacturers and distributors, with only rare 
exceptions, have had to depend upon the independent distributor and merchant 
for introduction and promotion of an entire line. The big chains concentrated 
op heavy demand items, using them for baits whenever possible, and only after 
independent merchants had helped to establish the reputation and a reasonable 
price structure on name brand merchandise, did the chains and discount houses 
ye such brands for their own ulterior purposes in one price-cutting campaign 
after another. 

After the price-cutting sprees reach a point where legitimate dealers can no 
longer handle certain name brand goods without suffering continuous losses, they 
cease to give floor space, window display, or sales help to the manufacturer, and 
when a product is no longer attractive to legitimate retailers, the predatory, 
racketeering price cutters turn to new fields. 

It was under such conditions that the merchants, manufacturers, and their 
distributors turned to the State legislatures and the Federal Government for 
fair trade laws which might curb loss-leader selling of name brand merchandise. 


They asked for a set of rules, the same kind of rules that govern the baseball 
| diamond, the football field, and the fight ring. They argued that if there were 
| no rules of fair competition on the football field or the baseball diamond, both 


sports would disappear from the American scene. 
California legislators in 1931, accepted this line of reasoning and passed the 


| first Fair Trade Act enabling a manufacturer to establish a fair price on a 


trademark product and, under the law, protect his dealers from unfair 
competitors. 

Following passage of the California Fair Trade Act, 45 more States adopted 
fhir trade laws, which were later held constitutional by the courts of last 
resort, of 16 States, and by the United States Supreme Court. Congress passed 
the Miller-Tydings Act in 1937, an enabling statute permitting operation of fair 
trade in interstate commerce, among the 45 States having this law. 

Both the State and Federal laws functioned under fairly good conditions until 
149, when a Florida court declared the fair trade law of that State unconsti- 
tutional, and in 1951 the United States Supreme Court ruled that a technical 
defect made the Miller-Tydings Act unenforceable. 

Two years of hard fighting by the advocates of fair trade resulted in the 

passing the McGuire Fair Trade Enabling Act, which, it was hoped, 
would overcome the technical defect in the Miller-Tydings law. Fourteen State 
courts, however, upheld the decision of the Florida court, which stated in 
effect, that no State fair laws, or the Federal act, could prevent a dealer 
ina nonfair trade State from selling goods by mail order to consumers in a 
fair trade State. 
of course, nullified attempts of manufacturers or the lawmakers to pro- 
tect legitimate dealers from unfair competition. 
and following the breakdown of fair trade in most of the States, 
competitive conditions have gone from bad to worse, and experts in the field 
are convinced that a reduction of 20,000 in the number of manufacturers since 
192, and countless liquidations and consolidations, were in large part a result 
— adverse decisions of the courts; weakening or destroying the fair trade 

“Old line retailers,” say these same experts, have suffered the worst setback 

in the sale of name brand merchandise in the history of American business. 
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For example, Mr. Herman Van Mell, vice president and genera] « . 
the Sunbeam Corp., testified that Sunbeam underwent a ice Zz from ii their int 
to 303 dealers in the State of Utah, following nullification of the Utah fair sacrifice 
trade law. Mr. Van Mell provided figures to a congressional committee which a 
Showed that the number of Sunbeam dealers in Missouri plummeted fr In ans 
2,125 to 334, following a similar decision by a Missouri court. In Greater § ask for t 
Louis, alone, this splendid company lost 1,065 of its 1,200 dealers; in q,  wm,otte 
Kansas City-St. Joseph area, they went down from 800 to 126 dealers With - 
4 percent of the dealers remaining in control of 80 percent of Sunbeam sale io rama 
Van Mell further reported that Sunbeam dealers in Toronto, Canada droppei back UD 8 
from 436 in 1951 to 260 in 1955. One discount house in Vancouver British me 
Columbia, upped its share of Sunbeam sales from 3.5 percent in 1951 to prices, a 
percent in 1956; boasting “the lowest prices in all of British Columbia.” pestle 
Is it any wonder that thinking people on both sides of the American-Canadian ae 
border are clamoring for legislation that will halt such predatory competition, stores ar 
before free enterprise in both countries is utterly destroyed? Wasa Member ne 
of the Canadian Parliament making economic sense when he asked the Domini, Sore 
Government to uphold fair trade; to outlaw trading stamps, gimmick advertis. poll 
ing, and loss-leader merchandising methods? sage 
Surely, Oliver Wendell Holmes was speaking a great truth when he said: _ a 
“I cannot believe that in the long run, the public will profit by the Ug po oo 
Supreme Court permitting predatory forces to cut reasonable prices for ulterior ph 
purposes of their own.” emer: 


No better evidence of what happens when profitless selling reaches its zenith eee 
could be given than a check of Sunday newspapers in Philadelphia revealing caiaen 


not a single line of appliance advertising at the end of months of loss-leader tion 
selling of appliances by discount houses, department stores, and supermarket bree the 
chains. A buyer in Milwaukee, where similar conditions prevailed, predicted gus 





that if the principle of fair trade isn’t restored, “most legitimate stores wil] we aisis 
discontinue appliances entirely”’—leaving manufacturers with a completely pig busin 
disrupted distribution system, incapable of moving their goods. caiterbe 

Many officials of organizations such as the National Retail Merchants Asso others fre 
ciation, have viewed the present competitive situation as one which is leading Consun 
swiftly to the day when “no manufacturer of any size will be able to find dealers | yee pres 
willing to promote and service his entire line.” A top officer of General Dlectrie | trade ide 
wondered if such a marketing condition doesn’t already exist in some cities | retailers 
He identified department-store buyers who have stated they will sell “big demand | protect 't 
items only—at lowest competitive prices—and nothing more.” ) that cons 

Where could you find a reasonable consumer who would charge an old, reputable price, wh 
firm like the Bissel Carpet Sweeper Co., with unrighteous profiteering? Mr. | ine sales 
M. R. Bissell, president of this respected enterprise, told a congressional com what hav 


mittee holding hearings on the proposed fair-trade bill, that his company laid | adyertisiy 
off “20 percent of our production employees,” because, he said, “no matter how Paul C 
wanted our product is, retailers in many key areas are afraid to purchase adequate | jj of jife 
stock due to fear of cut-pricing.” Mr. Bissell defended the independent retailer | joys and 
as the “backbone of our business,” saying, “I am one of those manufacturers gon deg: 
who cannot afford our own stores or consignment selling. I must depend upon — hope to e 
the legitimate retail store.” have to re 
Another reputable manufacturer, James R. Caldwell, of Rubbermaid, Inc, The wo 
Wooster, Ohio, related how his company had started with four employees iD hose ex, 
1934, and has grown to a total force of 1,100 workers. “Our company,” be) “] hayg 
testified, “was built on the principle of fair trade,” but is now losing business ’ had some 
wherever our price structure has broken down. by one t 
A revealing and surprising statement was placed in the record of the hearing’ | minions ; 
by Vice President W. H. Sahloff, General Electric Corp. Mr. Sahloff, who is | managem 
general manager of the appliance division, minced no words on the use of | well hay 
appliances as baits by supermarket chains. He voiced condemnation for the succeed.” 
“would-be monopolist” who is the first to slash prices in the hope of cornering py the 
a market. _ Stated : 
Let it be noted that General Electric instituted 3,050 suits to enforce fair “The , 
trade during a 5-year period before abandoning fair-trade pricing. Like most efficient r 
of the “bigs,” however, GE did little else to protect the future of the smallet — lieve in th 
distributor and merchant, and here is one of the main reasons for the deplorable | in the fai 
conditions and for the growth of monopolistic forces in the retail field. achieve, a 
It is our opinion that tremendous public acceptance of the whole idea of “Appro 
fair trade could be mustered if big and small business wasn’t afraid to take the | 
case of fair trade to the people. They fear their customers instead of respecting | president 


! 
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Lot their intelligence. They believe that the average housewife and mother would 
161 gerifice the future of her sons or country for a few pennies on a grocery order, 
fair or a few dollars discount on a refrigerator or electric toaster. i 
hich ' In answer to this indictment we have pointed out that housewives did nor 
Tom ask for the flood of loss-leaders, gimmicks, trading stamps, coupons, giveaways, 
© and other schemes which have undermined the market; leaving it almost devoid 
the f ethical. conduct. It was not Mrs. Consumer who thought up the “one to a 
With vastomer” scheme. Let it be recorded, that most of these consumers would 
ales, ack up any constructive campaign to end such bad practices. ; 
pped Most people are of the opinion that name brand merchandise, at deep-cut 
itish rices, is a “poon” to the family budget, for the reason that the businessmen 
338 haven't explained to their customers that discount house and chain domi- 
nation of the market would result in millions of lost jobs, thousands of empty 
diam ores and factories, and the complete destruction of economic and political 
= a eaier that there are 1 miillon retailers and over 200,000 distributors who 
inion = are a part of the present American system of moving goods and services, from 
prtis. producer to consumer, and these businesses and their employees could in them- 
ylves dispel the charge that fair trade increases the cost of living, or that 
said: fair trade is a price-fixing arrangement—if they but knew how to tell a factual 
US. story. ree 2s ” 
erior Numerous courts have ruled out the “price-fixing” charge on the grounds that 
fair traded articles are “in free and open competition with articles produced 
enith py others in the same general class.” The U.S. Supreme Court in its 1936 
aling jeeision upholding fair trade, held that price fixing doesn’t enter into the 
eader question at all. That all fair trade does is to enable a manufacturer to safe- 
arket guard the property value of his trademark and the stability of his distribution 
licted system. ; . 
3 Will Legislators need to consider carefully that independent businessmen and most 
letely hig business leaders are not looking for a soft-sell proposition; they want no 
featherbedding or Government crutches for themselves, and they want to keep 
Asse | others free of such artificial aids. 
ading Consumers ought to accept with confidence the statement of John W. Hubbell, 
ealers | yice president of the famous Simmons Co., who vigorously supports the fair 
ectrie | trade idea, saying he thinks it is good for the consuming public, good for the 
cities | retailers and, good for the manufacturer who seeks only an opportunity to 
mand | protect the high level of quality he may aspire to attain. Hubbell believes 
| that constant selling of a product at a loss forces retailers to drive for a lower 
utable | price, which can be achieved only through a lowering of quality. ‘“Remove 
>? Mr. | the sales effort,” he says, “and put the merchandise under the counter, and 
| com what have you? A falling off of volume, fewer jobs, and less money going into 
y laid | advertising.” 
T how | Paul ©. Fisher, Fisher Pen Co., puts it in another way when he says that 
equate | all of life is a battle for survival. He contends, however, that if the unscrupu- 
ptailer lous and the powerful are not controlled in their actions—competition would 
‘turers son degenerate to total warfare, from which no individual enterpriser could 
1 upo hope to emerge. “Without controls,” Fisher maintains, “manufacturers might 
have to resist their competitors with bombs, poison gas, and guns.” 
, Inc, The women of America are well acquainted with the products of the Coty Co., 
ees iD whose executive vice president, Jean Despress, testified : 


y,” he} “I have been in the perfume and cosmetic industry for 30 years. We have 
usiness ’ had some great successes in this industry completely destroyed, and destroyed 

"a by one thing—price cutting. Bad competitive practices cost the Coty Co. 
ari 


millions of dollars, and had it not been for the aggressive steps of the Coty 
who is | management, and had it not been for the fair trade laws, the name Coty might 
use of | well have disappeared, no matter how much we would have deserved to 
for the  sueceed.” 
rnering a the question of fair trade laws protecting the inefficient, Mr. Despress 
ce fait “The small drugstores who handle our products are run by hard-working, 
e most | efficient Proprietors, and our company needs these people. I say that if we be- 
ee _ lieve in the free enterprise system, and we here at Coty do, then we must believe 
ora ) inthe fair trade laws, for without their protection, big successes cannot really 
idea of achieve, and small business will be unable to exist.” 


Approximatel : 
ake the y two-thirds of our total sales of consumer products are to 


t retailers who operate one store,” pointed out George F. Smith, 
specting | mesident of Johnson & Johnson. Dr. John W. Dargavel, executive secretary 
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of the National Association of Retail Druggists, who works with these 
manufacturers and understands the plight of the retail druggists probabiy 
well or better than any other man in the United States, said: " 

“Few Americans can be satisfied with the current chaotic conditions which State leg 
prevail in the market. These conditions have been brought about bY the Discov 
systematic and ruthless exploitation of best seller national brands at the ey. like locu 
pense of small business and manufacturers, without any proven compensa; ‘They ple 
benefits to any segment of the economy; and particularly the consumer, Jug ‘They do 
stop and think what happens to people’s jobs when discount houses and coffee, SC 
chains are able to move in and mop up a market, and you get some idea Of the 21088 lea 
consumers’ stake in the fight for fair trade.” The fa 

James A. MacLachlan, professor of law at Harvard University, related hoy tt) Wer 
when he was a boy, Ingersoll dollar watches were a byword. A dollar wata,  sllingof 
meant Ingersoll, and Ingersoll meant a dollar watch. But when somebody Only tl 
started cutting the price to 89 cents and then 69, the professor recalled “You ofa simil 
couldn’t get Ingersoll watches because nobody wanted to handle them.” At the 

A very vital and important fact was brought up by Mr. Stanley A. Weigg, price of t 
member of the law firm of Landels, Weigel & Ripley, San Francisco, who repre with thei 
sented the California Pharmaceutical Association in the hearings on fair trade distributi 
Mr. Weigel called attention to the price control which all of the big ching  forcem 
and most of the big corporations have over their own private brands, ggg No one 
through their own retail outlets. “The big chains,” he pointed out, “control the ‘aims, 1 
retail price of their private brands without any interference,” and he said it jy aie’, & 
wrong to not allow independent manufacturers and retailers an equal oppor. retail out. 
tunity to establish effective resale prices. “Any other course fosters monopoly, Byery : 
The big get bigger, the small get smaller, and in some lines—to the vanishing = in 
point.” I 

I liked his statement: “It is time the views of the so-called economic experts ustomer 
teachers, labor leaders, farmers, etc—who oppose fair trade, be evaluated ip {rior pro 
the light of economic reality, not ivory tower theory.” nonfair tr 

These reputable advocates of decent, honorable, and fair methods of doing The ars 
business should be listened to. I feel that most of them are giving greater ani fact that 
greater and more sincere thought to the moral and ethical realities of fair trade to sell in 
and that fair prices are in harmony with the natural laws of a civilized society, | Amerie: 
This being true, they are conducive to establishing stronger bonds of trust be | ‘eTules, 
tween buyer and seller, and not until such bonds are greatly strengthened can | Ves 0 
we hope to find ways and means of preserving that kind of economic freedom | leads to p 
which is essential to the growth of political freedom. inthe com 

A dangerously high degree of deceit has grown up in our business system. The C 
There is widespread public suspicion of the seller evident on all sides. Thisis th I 
the automatic result of bad competitive practices. If the situation is allowed to on on 
grow worse, the youth of our Nation will have to be taught that the first essen 
tial to success is the better scheme, the bigger lie, and the most perfect misrp STATE 
resentation. It is necessary even now to measure up to such demands in order 
to become a good employee, for an increasing number of firms. 

Conditions such as these should cause the deepest concern among fathers and Mr. M 
mothers who are trying to raise their families in accordance with Christian : 
ethics as they apply to everyday living. The clergy, in my opinion, has been mos the burea 
negligent in this field, showing little interest in the moral breakdown withn The by 
the structure of business, labor relations, and Government. national 

No community, no nation can hope to preserve its stability, or perpetuate its fj trad 
growth if the business that is done in the community is without integrity. ) “alr 

Such is the premise of fair trade, and if fair traders will take their stand ® of about 
these grounds, they can win their case before the bar of public and legislative | fields, 
opinion. On no other premise can capitalism of the many survive monopoly I woul 
by the few, and ultimately Government over all. Th C; 

In the words of E. G. Shinner, Chicago industrialist and philanthropist: “All e 
America loves a bargain, but the thing to remember, is that freedom and dem gave Mr, 


racy will never be bought at bargain prices.” It will b 
Vimmer. 
SUPPLEMENT TO STATEMENT BY Ep WIMMEB Mr M 


CONCLUSIONS DRAWN FROM STUDIES BY BUREAU OF EDUCATION ON FAIR TRADE aie if 

The biggest interest to informed consumers is proof that fair trade laws saft Mr M 
guard the opportunity system by making it possible for the individual to stat di 1 
out on his own and not have his “teeth kicked out” by a type of unfair cm irectly t 
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tion which no individual can meet. In this way, the fair trade laws are a 
bulwark against monopoly, admitted by all the courts and acknowledged by 45 
state legislatures and the Congress of the United States. 

Discount houses and giant retail organizations have swept over our Nation 
like locusts, and their weapon has been the well-known brand at a “bait” price. 
They plead with the legislative bodies not to disturb their march to monopoly. 
They do not want the well-known tire, lawnmower, bicycle, watch, refrigerator, 
coffee, SOA, vitamin, or any other name brand to be taken away from them as 
a loss leader—for how else can they take customers away from their competitors? 

The fair trade laws adopted by 45 States (and never repealed by a legislative 
act) were adopted to curb price juggling, and to discourage bait and loss-leader 
gelling of brand name merchandise. , ie : 

Only those products which are sold in free and open competition with articles 
ofasimilar class, can be fair traded under any Fair Trade Act. 

At the present time, manufacturers of such products can control the retail 
price of their goods under the 1936 Fair Trade Act, but only through a contract 
with their retailers. This is almost impossible today, because of our complex 
distribution system. To be effective, enforcement of the law must be like the 
enforcement of traffic regulations. It must apply to everybody. 

No one challenges the “fixing” of prices by newspapers, magazines, giant retail 
chains, life insurance companies, taxi companies, telephone and power com- 
panies, railroads, airlines, house-to-house sellers, and manufacturers who own 
retail outlets. 

Byery important survey has shown that the price level of items under fair 
trade, in fair trade States, was lower than the price level in non-fair-trade 
States. Surveys show that fair-traded items were almost always in stock. 
(ustomers were not steered away from the “bait” advertised brand to an in- 
terior product, or told, ‘‘We just sold the last one in stock,” as was the practice in 
nonfair trade States. 

The argument that fair trade ups prices to exorbitant levels is refuted by the 
fact that no manufacturer dares to put an exorbitant price on his product if it is 
tosell in volume in competition with similar products not under fair trade. 

Americans who believe in free enterprise, in freedom to compete according to 
the rules of fair play, are in favor of fair trade. They know that free enterprise 
survives on fair prices and fair competition ; that it dies when unfair competition 
leads to profitless selling on a broad economic front, bringing harm to everyone 
inthecommunity. 


The Cuarrman. Mr. Maurice Mermey, director, Bureau of Educa- 
tion on Fair Trade, New York City. 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF 
EDUCATION ON FAIR TRADE, NEW YORK 


Mr. Mermey. My name is Maurice Mermey. I am the director of 
the bureau of education on fair trade. 

The bureau is supported by the drug industry in total. It has a 
tutional advisory committee comprising all of the fields in which 
hir trade is practiced, and it has in addition to that the cooperation 
on 1,500 State and local trade associations in these various 

[would like, if I may, to submit a brief. 

The Cuamman. If the gentleman would permit, I do not think I 
save Mr. Wimmer permission to include his statement in the record. 
It will be included in the record, along with your comments, Mr. 
Wimmer. 

Mr. Mermey, you may have your full statement included in the 
‘cord if you desire. And, as I understand, you will give, as per- 
uitted under the rules, a brief statement explaining your testimony. 


he bill, to 1253. 


wat | lt. Merwey. I will try to make it as brief as I can, so I will go’ 
directly to t 


| 
| 
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We support H.R. 1253, because we think it is a bill of opportunity 
for trademark owners to protect the value of their trademarks, an) 
the strength of their distribution systems, while not imposing its 
terms on any trademark owner. ' 

We think the bill gives the independent merchant an opportunity ty 
compete with the giant retail corporation on the national brands 
which are its bread and butter, without costing the American COn- 
sumer a single penny, and we think it is an opportunity for the ep. 
sumer to maintain the freedom of choice that she has in the marke. 
place, to me her as the boss of prices, and to give her a yardstick; 
measure quality and price and fair treatment in which she can hay 
confidence. 

Now this bill is a bill which grants a certain right. That right is 
the right of a trademark owner to withdraw his brand from inty. 
brand competition. And it is done through resale price maintenane. 

I will point out here that that right already exists, that, in fae 
people exercising that right under legal means other than fair trad 
and other than H.R. 1253, account for a larger share of the volum 
of goods sold in the United States every year than was ever accountal 
for in any year under fair trade; to that we are dealing here with 
nothing new. 

The word “equalize” in the bill is a crucial word, because it extend 
to trademark owners using mass distribution the very rights nov 
available to trademark owners using specialized means of distribution 

It has been said that H.R. 1253 would eliminate free competition, 
I would like to suggest that there are many forms, many types o! 
competition, to which brands are subject with or without the enacd- | 
ment of H.R. 1253—competition as to quality, advertising, and pro- 
motional competition, competition in package design, the technological 
competition of research, all of them not in any way changed by | 
H.R. 1253. | 

In addition to that, every product, every trademark owner, who 
will avail himself of the rights of 1253 will still find his trademarked 
product in competition with all other goods and services in this ecot- 
omy for the consumer dollar. . 

And one thing more: Every brand that may have the rights of this 
bill, every trademark owner in this bill, will not be able to take hs 
product from intrabrand competition unless that product is in free 
and open competition with articles of the same general class producti 
by others. ap 

In other words, this bill requires interbrand competition, the com | 
petition of all brands and of all unbranded goods of the same general 
class. a 

I spoke about the rights already available to the users of specializel 
means of distribution to withdraw their brands from intrabrand com 
petition. What are these various means! 

We have consignment selling. Under consignment selling, the 
trademark owner specifies the price, the retail price, at which hs 
branded product will be sold. I appreciate that there isa legalism 
there, that the trademark owner also owns the goods until title pass 
Nevertheless, on the effect on the consumer, there is absolutely no dit | 
ference between the withdrawal of a brand from intrabrand ecomp#t | 
tion under consignment selling and under H.R. 1253. 
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I can tell you that $1 billion worth of newspapers and magazines 
alone are sold under consignment selling. _ You have exclusive fran- 
chises. The same thing happens. I don’t know the volume. You 
have house-to-house selling, where the manufacturer determines the 

rice at which the canvassers will sell those goods. 

And you will find in the statement that I have submitted a quotation 
from the New York Times on the Electrolux Corp., doing precisely 
that, making sure that no canvasser under any circumstances will sel] 
an Electrolux vacuum clearner to any consumer at less than the price 
etablished by Electrolux. And the same applies to Avon cosmetics 
in that field. ‘There are $2 billion worth of goods withdrawn from 
intrabrand competition under house-to-house selling. 

And we get into the area of private brands. Mr. Moss, I belive, re- 
ferred to that. There are between $10 and $20 billion worth of goods 
a year sold in this country under brands owned by the retail estab- 
lishments which sell them. The prices of the products identified by 
those brands are absolutely set by the retailer, and whether the retailer 
has one outlet or a thousand, the price is uniform. 

There is a single retailer in the United States, one giant retailer, 
Sears, Roebuck & Co. In 1957, its total volume was $3.6 billion. Of 
that $3.6 billion, $3.5 represented the volume of the 44 brands that 
Sears owns, all of which were withdrawn from intrabrand competi- 
tion. ae sl allel , 

Now, the figure of $3.5 billion I think is significant, because that is a 
larger volume than is accounted for by all of the prescriptions and all 
of the packaged medication sold in all of the stores in the United 
Statesina given year. One chain does that. ; 

Now we go beyond intrabrand. You find other areas in which there 
has been a mitigation of price competition, without any outcry that 
the American people as consumers are being outraged. You go to 
the advertising agencies of the country, and they account for $10.6 
billion worth of commissionable billings in 1957, a standard, uniform 
commission of 15 percent was received by every agency, regardless 
of the efficiency or the skill of the various agencies. You go to the 
stock brokerage firms, and you pay the same commission. Every 
stock brokerage firm charges the same commission. And there were 
$32 billion worth of stock transactions on the New York Stock Ex- 
change last year. 

You go to real estate, and you again have the same commission in 
each market. The insurance companies, most of them, sold $72 billion 
worth of life insurance in 1957, and they do not permit any price 
cutting of their premiums in the form of a kickback of an agent’s 
commission—uniform pricing. 

Now what effect on the consumer, you ask; and you have a right to 
ask. I say that the American consumer in general, as distinguished 
from some individual shoppers, is not disadvantaged by the with- 
drawal of a brand from intrabrand competition. I say there is no 
evidence to the contrary, despite what I call the pick-and-choose 
surveys. 

Now we have done some surveys of our own, and I would like at 
this point to present a study done by A. C. Nielsen & Co. for the 
bureau of education on fair trade, which this committee could have. 
tisanew study. It isa study undertaken over a period of 6 months, 
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January to June 1958. It covers not 1 or 2 or 10 stores; it covers al] 
of the drugstores and all of the food stores in the United States jy 
that pl It covers not a single sale; it covers all of the sales j, 
that period, as gathered by Neilsen. And it gives you weighted ayer. 
age prices that the American consumer in the fair-trade area of th 
country paid and the American consumer in the non-fair-trade arg 
of the country paid for a group of 15 brands of drug proapen brands 
so popular that they are typically used, or can be used, as loss leaders 

have not got the brands in my statement, for obvious reasons, but 
I would be very happy to furnish a copy of the names of these brands 
to the chairman, so that you may see the kinds of brands we ay 
covering. 

The Cuamman. You may include it in the record if you care to, 

Mr. Mermeyr. I would like not to include it in the record, if yoy 
please, because the record of the names of the brands, as distinguished 
from other information, is privileged. I would be very happy for you 
to see the names ; but it is competitive information. 

I might say that this information is obtained by A. C. Nielsen 4 
Co., the world’s largest independent market research agency, for its 
clients in the normal course of its business. All of the information 
adduced here was obtained before the bureau asked for a study. It 
was obtained in the normal course. And the names of the brands 
would, I think, disclose to competition information that Neilsen is not 
allowed to give. 

The CuatrMan. You may submit it for the information of th 
committee. 

Mr. Drncetu. Mr. Chairman, I will object to that. If we cannot 
have all the information, I do not see what value it is going to be 
If the proponents of this or the opponents are going to pick and 
choose what information they are going to make available to the 
committee or what portions or information they want, then I think 
neither side should ermitted to submit information of this sort, 
So I object to that, Mr. Chairman. 

The Cuarrman. The objection is overruled. 


You may submit it for the information of the committee. The | 


gentlemen of the committee may have the information when it is 
submitted. 

You may proceed with your statement. 

Mr. Mermey. I will take up the findings. You will find them, | 
think, on page 15 of the presentation. 

Here are the findings of that study. The differences in weighted 
average price in the 45 comparisons—and you have got those com- 
parisons on the next page, on page 16—are so small as to be statistic- 
ally insignificant. Most price differences are of the order of one 
third of 1 percent to 1 percent; but one goes beyond this range. It 
happens that consumers buying brand No. 14 in drugstores paid 9 

ercent less on the average in fair trade States than in nonfair trade 

tates. 

Now, one 8 of the 15 brands purchased in food stores—and thes 
include not only the papa and mama stores, but the supermarkets 
and the giant food stores, on a true sample—on 8 of the 15 brands 
purchased in food stores, the consumer paid slightly less in the fair 
trade area than in the nonfair trade area. He paid slightly mor 
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on six of the brands. On the remaining brand, the weighted average 

‘eg was the same in both areas. : 

On 6 of the 15 brands purchased in drugstores, the consumer paid 
slightly less in the fair trade area than in the nonfair trade area; 

ing slightly more on seven of the drugstore items purchased in 
the fair trade area than in the nonfair trade area. 

Combining food and drugstore prices, consumers in the fair trade 
area paid slightly less for “en brands, slightly more for five brands. 
Consumers in both areas paid the same for two. 

Of the 45 price comparisons shown, covering the 15 products, 22 
favor the consumer in the fair trade area. Eighteen favor the con- 
sumer in the nonfair trade area. In five cases the weighted average 

rice is the same. i ‘ 

We took a look at the price comparisons as between drugstores and 
food stores. I found some interesting material on that. Drugstores 
in the fair trade area oneraee slightly less than food stores on eight 
brands, slightly more on four brands. Drugstores in the noniair 
trade area sarged slightly less than food stores on 10 brands, slightly 
more on 5 brands. : 

Although the brands covered in the study on page 18 were occasion- 
ally sold in some stores in the nonfair trade area at prices substan- 
tially below fair trade prices, the consumer in general] paid about the 
same for each brand in both areas. 

The results of the study, as well as all other available evidence, 
sem to me to lead to a conclusion diametrically opposed to that con- 
tended for by opponents of H.R, 1253. 

Furthermore, the study, I believe, exposes the fallacy of determin- 
ing consumer effects of fair trade or of H.R. 1253 on the basis of 

in bait prices on national brands. 

I would like to suggest that we have done three studies now, three 
Nielsens, one in 1949, covering 6 months, one in 1951, covering 6 
months, and one in 1958, covering January-June. They all have a 
similarity of pattern. Nielsen, himself, has 50 different classifica- 
tions of merchandise. 

I would not be surprised that you would find variations from that 

attern if you studied all of the other 50 different classifications. 

et I think overall the pattern would be substantially the same 
whichever class of the 50 classes Nielsen has, 

You have had other price surveys. There was one submitted last 
year by the Department of Justice. It covered 132 brands. It was 
done in 1956 ; 72 brands showed an average saving of 27 percent. All 
the brands showed an average saving of 19 percent. They represent 
single purchases in single stores at a certain time. They are not the 
overall of purchases. 

Pout like also to tell you that in that Department of Justice 
survey, were five of the very brands on which I have now reported 
inthe Nielsen study. And regardless of the fact that those brands 
were used as loss leaders, when you take the American consumer in 
guneral, as distinguished from some individual shoppers, you find 

8 is no difference in what is paid in the fair trade areas or the 
nonfair trade areas of the country. 

There is not the kind of margin available in American retailing 


0 permit a 27 percent saving, so-called. If all of the merchandise 
39207594 
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in any store offering those 27 percent savings was marked dowp tj 
a price level implicit by that 27 percent saving, that retailer wou 
go out of business in very short order. 

I have in here a table showing the margin of net profit to gale 
of a number of the leading etaihera in the country. You find they 
go all the “y up to 4.5 percent on sales. That one happened to 
Sears Roebuck. 

I would like to talk, while on the subject of the consumer, aboy 
inflation. I say to you that fair trade prices, products sold on fyip 
trade prices, have over the years demonstrated a resistance to inf. 
tion that other products might well have copied. We did a study, 
as the committee knows, covering the period 1939 to 1952 on seven! 
thousand brands of drug products. Their prices increased an aye. 
age of 16.4 percent in that period. The Consumer Price Index jy 
that same period increased 90.2. We have a situation in 1951, and 
again now, in the rise in the Consumer Price Index, and yet fajp 
trade has been weakened in those two periods. ; 

I don’t like to say that the Consumer Price Index went up becaug 
fair trade was weakened; I would not say that on a bet. I say ty 
you that it is difficult to make any determinations about cost to the 
American consumer of H.R. 1253 on the basis of the Consumer Pri 
Index, because of the 300 items in 1957 that made up that Consumer 
Price Index, only 8.67 percent represented fair-traded items. And 
of those, there were at least one-quarter which were fair traded per: 
haps to the extent of 10 percent of the entire market. 

Consumer alternatives: The consumer remains the boss, I say, in 
a market in which H.R. 1253 may be present, because of the fact that 
any particular brand protected under the rights of H.R. 1253 must 
be in free and open competition with articles of similar class produced 
by others. 

I say to you that there is hardly a classification that I have rm 
into in which there is not a multiplicity of brands competing for the 
patronage of the American consumer. And here, I believe on page %, 
I have a very small list: Toilet goods and cosmetic, electrical appli- 
ances, wearing apparel, watches, and so on, taken from the Con- 
sumer Reports Buying Guides for 1957 and 1958. 

You see enormous variations in price of particular articles of a 
particular class. There is no law requiring the consumer to buy: 
Hamilton watch if she does not like the watch. Nor any other fair- 
traded article, if she does not like the price. Nor is there any lav 
requiring that consumer to buy the articles withdrawn from intr. 
brand competition under these other legal mechanisms now available 

The Cuarrman. Will you explain to me right at this point, befor 
you go further, so that I can understand a little better, the difference 
between interbrand competition and intrabrand competition? 

Mr. Mermey. Yes. I will take interbrand competition first. This 
is the competition of all articles, branded or not, within a general clas 
of merchandise. All analgesics, for example, or all electric shavers 
for example, all compete with one another. Some may be branded; 
some may not be branded. Some of the brands may be protected under 
H.R. 1253; some may not. But with all of them you are required to 
have that competition. 

The Crarrman. Interbrand competition includes all of those that 
are branded and those that are not branded ? 
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Mr. Mermey. That is correct. Branded and not branded, fair 
traded and not fair traded, all competing for the consumer dollar. 

No we get into intrabrand competition. This is the competition of 
a single brand with itself. When a brand loses out to a competing 
prand because the consumer prefers that competing brand, its manu- 
facturer has lost sales. When a brand competes with itself, however, 
some outlets, often many outlets, refuse to carry that brand, because 
it is no ee profitable for them to do so. He has lost sales, just as 
surely, by that self-competition, as he had lost them to a competing 

roduct. That is intrabrand competition. And under intrabrand 
competition, under the withdrawal, under H.R. 1253, you permit the 
trademark owner to withdraw his brand, his own brand, from com- 
petition with itself, and only that. And that, as I say, is a right 
already enjoyed in this economy by people using specialized methods 
of distribution and accounting for a larger volume of sales than has 
ever been obtained under fair trade in any year. 

It is said that the retailer who is very efficient will, under H.R. 
1253, not have the opportunity to pass on to the consumer the benefits 
ofhisefficiency. I say itis not so. I say he has that opportunity. 

The Cuarrman. Following up on this, I do not want to interrupt 
you too much, because it is the general policy of the committee not 
todo so; but it is important to understand this. 

You take the electric razor that you mentioned a moment ago in 
an intrabrand competition. You mentioned Sunbeam. Do you mean 
it would be an intrabrand competition of Sunbean competed with 
itself ? 

Mr. Mermey. With Sunbeam? 

The Cuarrman. With Sunbeam. 

Mr. Mermey. Right. 

The CoarrMan. The same article in various stores ? 

Mr. Mermey. That is right. 

The Cuarrman. And that is called intrabrand competition ? 

Mr. Mermey. Yes. The same brand sold in different stores at dif- 
ferent prices at the same time. That is intrabrand competition. 

The Ptarsveaw. Now, under this proposed legislation, could that 
be done ? 

Mr. Mermey. Under the whee legislation, if Sunbeam wished to 
avail itself of its terms, Sunbeam could say that, “As far as the product 
identified by my brand is concerned, you may handle it if you will sell 
itata uniform price as permitted under the law.” 

It will be either a stipulated price or a minimum resale price, 
whichever the manufacturer chooses. 

The Cuarrman. Taking into consideration the transportation costs 
and so forth ? 

Mr. Mermey. Taking into consideration also one very important 
factor, over and above transportation costs—that factor is the in- 
eentive to stock and sell dynamically, rather than merely to be a 
parasite and take the advantage of the demand already created, to sell 
dynamically to create new demand. And that incentive is profit. 

And while you are on the subject of electric shavers, Mr. Chair- 
man, there will be a witness before this committee who will tell you 
next week that he employed 1,400 people in his plant; he now em- 
ploys 600; and in this case, qiute specifically for no reason other than 
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the desire on the part of large numbers of outlets to stock and to gglj 
his particular brand of razor his razor has disapepared because th 
profit has disappeared. 

Mr. Sprineer. Mr. Chairman, may I ask a question along yoy 
line? 

Did I understand you to say that under this bill the manufactury 
may set his selling price, or he may set the selling price at which 
the retailer shall sell? Is that correct? 

Mr. Mermey. No, sir. The manufacturer does not require ap 
bill to set his own selling price. The manufacturer in mass distrjby. 
tion requires this bill in tuiler to establish the resale price at which his 
identified product may be sold. By resale, I mean either the price af 
which the wholesaler may sell it to the retailer, or the price at which 
the retailer may sell it to the public. 

Mr. Sprincer. Either one of those two ? 

Mr. Mermey. Either one or both. 

Mr. Springer. He can establish the price at which the wholesaler 
may sell it to the retailer ? 

Mr. Mermey. That is correct, yes. 

Mr. Sprincer. Or he may establish the price at which the retailer 
may sell it to the public? 

Mr. Mermey. Or both. 

Mr. Sprincer. Or both. 

Mr. Mermey. Now, as to the kind of price he establishes, sir, he 
may stipulate the price above or below which it may not be sold. And 
in certain cases, there are manufacturers who find that that will be 
desirable in the interest of their distribution system. More frequently, 
however, he will establish the minimum resale price below which his 
identified product may not be sold. 

Mr. Sprincer. Now, just one further question along the same line, 
Mr. Chairman. 

On page 4, I notice that in the bill these words are used in 5(a) (i), 
lines 19 through 22: 

A person shall be deemed to be a proprietor with respect to such merchandise 
if such person manufacturing such merchandise identifies by use of his trade 
mark or brand name— 


and these are the words— 


unless he has specifically granted to another person sole authority to establish 
stipulated or minimum resale prices for such merchandise. 

Now, does that refer to the wholesaler ? 

Mr. Mermey. No. 

Mr. Sprineer. Who does that refer to? 

Mr. Mermey. Generally speaking, sir, that refers to importing 
agents, and soon. The manufacturer may be a foreign manufacturer 
and may want to have his minimum resale price under the bill. Under 
the previous fair trade statutes, the State fair trade laws, you haves 
sort of gray area. It would appear as though wholesalers might e&- 
tablish those prices. Under here, it is the trademark owner alone, 
or a single person or corporation designated by him. 

Mr. Sprincer. Now, let me ask you this. Is this an example: Letus 
take Sunbeam. Suppose that he manufactures, we will say, 120,00 
razors a year. Would it be possible for him to set up another cor- 
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rate TO to = them ts another wholesaler, and that whole- 
then se 6 price? 
a It weal be possible, if he did it to one; but where 
you are dealing with mass es See ce the 
specialized forms of which I have spoken, he generally deals with large 
numbers of wholesalers, as well as with large numbers of retailers. If 
he had just one, even a one ad eat i under mos a 
e minimum resale price or the stipulated price, except wi 

tee and upon the initiative of the trademark owner himself, as 
if he himself were doing it. That is what that bill says. 

Mr. Sprrncer. What he does, though: He may give the other person 
the authority to set the price, if he does so in writing? Her 

Mr. Mermey. A single distributor. And this, as I say, is in the 
bill generally in respect of articles that are imported, where you have 
a single ac aaa og have many agents, but he can give it to only 

nt in that bill. 
ager Sexnvexe. But it is possible for a domestic corporation to do 
what I mentioned ; is that correct ? 

Mr. Mermey. Yes, absolutely possible; but only on the iniative of 

ademark owner. 
OE Dincetit. May I ask a question on this point? 

When you do this, a are knocking one very large hole in the anti- 

st laws, are you not? 
ah iar. I do not think so, sir. 

Mr. Dinceti. If anyone were to do this today, it would be a viola- 
tion of the antitrust laws of the United States, would it not? 

Mr. Mermey. As of now, yes, sir. 

Mr. Drncetx. So what you are doing is repealing a very large 
section of the antitrust laws by this. 

Mr. Mermey. On the contrary, I am preventing a repeal of the law 
of supply and demand. 

i Piiens. Now, just one minute. Well, I would say you are try- 
ing to repeal the law of supply and demand. 

"Mir, Mermery. I am preventing, sir, that repeal. 

Mr. Dinceiu. The present antitrust laws make it a violation, a 
criminal violation, of the law of the United States, to have a conspir- 
a an neat in restraint of trade or fixing prices. Am I 
right, or wrong? 

Ye hisiey Yes, sir, that is correct. 

Mr. eee And you are knocking one very large hole in that 
section by that particular language. 

Mr. Misinty. You mean on that one little portion ? 

Mr. Dincetx. On that one little point. And this one little point can 
be expanded into a whole series of loopholes whereby you can have a 
whole series of collusive agreements for price fixing. 

Mr. Mermry. That is a point of view I do not share, sir. 

Mr. Drneeit. You deny that? 

Mr. Merry. I certainly do. 

6 CHarrman. I think you had better proceed with your state- 
ment, Mr. Mermey. 

Mr. Mermey. I wanted to say I was dealing with the subject of 
tail efficiency, I would like to suggest to you that this bill, if en- 
acted, gives no retailer any excuse for failing to pass on the benefits of 
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his efficiency to the consumers of this country. You had witnesges 
here in opposition to the bill last year. One of them testified—and jt 
is generally true—that 90 percent of the stock of all diversified retail. 
ers consists of merchandise that is in no wise withdrawn from intra- 
brand competition under fair trade ; 90 percent of it. 

Some of it may be withdrawn on his own paves brands; but he 
has full freedom of pricing on 90 percent of all the goods in his stock. 
And if he cannot pass on to the consumers the benefits of his efficiency 
through that 90 percent, I would be astonished. It is just there. 

I say to you that people operate on the basis of price averages in g 
store, as they do in a chain, where you have price uniformity among 
the various outlets in a chain. 

The room is there. That man who wants to use big brands as bar. 
gaining bait items will not be able to do so under this bill, as to the 
bargain bait items where the trademark owner avails himself of the 
terms of the bill. 

But he has no excuse for not passing on to the consumer whateyer 
benefits his efficiency can provide, because he has the other 90 percent, 

The chairman has indicated that he is very much interested jn 
having brief testimony. I would just as soon close it now. 

I did want to get across this one point: This intrabrand competi- 
tion, to direct you to what the bill really does, rather than to direct you 
to the mechanism under which that happens—I would like to say to 
you in my judgment— 

Somebody has a note here; what were the number of store closings! 
You will find them on page 33. The number of retail store closings 
in the United States according to the Department of Commerce, in 
1957, was 146,200. The number of retail failures in 1958 was 7,514. 
That is a Dun & Bradstreet statistic. That statistic is up 83 percent 
as against 1951. The number of store closings of 1957 is up 20 percent 
as against 1951. The figures, Mr. Chairman, for 1958, on store clos- 
ings are not available at this time. 

Mr. Dincevt. Are you telling us that those are not due to a national 
recession, and that they are due solely to absence of fair-trade leg- 
islation ? 

Mr. Mermey. Sir, I would like to suggest that in my statement I 
point out there are a whole host of factors. I would not say that any 
single thing—there is a whole complex of factors operating in respect 
of store closings. But I defy any independent merchant in this coun- 
try, however skillful, to stand up and keep a store open against the 
superior dollar power of a giant retail competitor who chooses to use 
the independent merchant’s bread and butter, national brands, as the 
bargain bait to take away the customers of the other fellow. 

Mr. Drnceit. You mean use them as loss leaders ? 

Mr. Mermey. Use them as loss leaders. 

Mr. Dince.u. Do you oppose loss leaders ? ; 

Mr. Mermey. Do I oppose loss leaders? I oppose, sir, your right, 
if you are a retailer, to decide the fate of my brand if I am a manufac- 
turer. I say to you that the brand that I own has far more value than 
my plant in most cases, than all of the tangible value of the goods 
you have bought. Bah 

Mr. Dincett. Then what you have spoken against this morning Is 
loss leaders. Then we ought to pass a loss leader bill and solve all 
your problems. 
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Mr. Mermey. But you and I, Mr, Dingell, may have quite a differ- 
ent understanding of what a loss leader 1s. You may assume that a 
joss leader is a product sold at a price less than delivered cost. That 
ig an assumption. And many have that definition. I do not assume 
that as a loss leader. I assume a loss leader is a brand sold at a price 
substantially below established value. 

Mr. Dixcetx. In other words, you equate fair trade and loss leaders 
asone thing, or violation of fair trade. 

Mr. Mermey. I am sorry to say that you have misread what I have 
said, sir. Iam sorry. I said to you, sir, that a loss leader in my book 
isnot merely a product sold at less than delivered cost. It is a product 
ld for the purpose of attracting trade away from somebody else. It 
is not necessary to cut it below delivered cost. It is not sometimes 
necessary to cut it below delivered plus operating cost. The Depart- 
ment of Justice very happily for me in its study referred to the sav- 
ings over established value in the survey that it conducted in 1956. 
And established value, sir, happens to be fair trade value. It hap- 
pens to be the price that people willingly paid for a large group of 
products. f ‘ier: ‘ 

Mr. Dineeti. Now, wait Just a minute. You are not being quite 
fair with the committee. You are telling us that fair trade is es- 
tablished value; but fair trade price is not established value accord- 
ing to this bill. Fair trade price is the price that is fixed by the manu- 
facturer without regard to value, is that not right ? 

Mr. Mermey. Yes, sir. 

Mr. DinceLi. So it has no equation whatever to established value 
at all. It just happens to be whatever the manufacturer says that is 
worth. And that is fairtrade. Is that not right? 

Mr. Mermey. That is right. 

Just a moment. I asked you not to confine me to a yes or no answer 
on that. 

Mr. Dineeiy. I assume as a witness you are competent to give a 
yesor no answer. 

Mr. Mermey. No, sir; not the way you frame the question. I would 
like to suggest to you, sir, that when a manufacturer sets a price, he 
does not set it in‘a vacuum. He knows his operating cost. He knows 
his competition in the field. He has a pretty good idea what he 
thinks will sell at a given price. 

Mr. Dinertt. And he knows precisely what everybody else oper- 
ating in the same field selling the same substance is getting to sell it 
for, and he is going to sel] it at precisely the same price. That is 
what we find in the iron and steel industry and the petroleum in- 
dustry and a number of other industries. 

Mr.Mermey. May I suggest that you look at page 24 and 25? Your 
statement happens to be completely inaccurate, sir, if you do not mind 
my saying it. 

Mr. Dinertx. It is your opinion, sir. 

Mr. Mermey. That is not an opinion, sir. That is a fact. And the 
dificulty; Mr. Dingell, if I might say so, is that we have been the 
sibject—the opposition in my book has given assertion upon assertion 
upon assertion—— 

Mr. Dixcet. Let me ask you: Do you speak for the little business- 


man, or the big businessman, or just whom do you speak for this 
morning ¢ 








50 FAIR TRADE 


Mr. Mermey. I will be very happy to merely represent the Burey, 
of Education on Fair Trade. 

Mr. Drneety. And whoare they ? 

Mr. Mermey. They were organized by the National Association of 
wn Druggists. It is supported by all segments of the drug jp. 

ustry. 

Bie? Denein: In other words, you are talking on behalf of the whok 
drug industry, the big merchants, the little merchants, the retailer, thy 
wholesaler, and the manufacturer and distributor. Is that correct? 

Mr. Mermey. That is correct. 

May I just finish? That is not all I am talking for, if you please, 

Mr. Dinceru. Whoelse are you talking for? 

Mr. Mermey. We have a national advisory council consisting of th 
National Trade Association in the retail and wholesale fields in all of 
the areas in which fair trade is practiced. And we have 1,500 State 
and local trade associations. 

Mr. Dincett. All right. Now, let me ask you this question. Yo 
are telling us here this morning that the whole drug industry has tp 
have administered prices. That is what you are telling us. 

Mr. Mermey. No. Just a minute, sir. 

Mr. Drncetx. Are you not telling us the whole drug industry has 
got to have prices which are going to be fixed by the manufacturer, 
and the consumer is going to take them or leave them and have m 
competition on price? 

Mr. Mermey. I am very sorry, sir-—— 


Mr. Drncerx. And what you are telling us is that the big man ha | t 


got to have these things and the little man has got to have these things 
on the retail level. Are you not telling me that ? 

Mr. Mermey. That is your testimony, sir; not mine. 

Mr. Drncetx. Are you not telling me that? 

Mr. Mermey. No,sir. I am telling you that a trademark owner in 
this economy, in this brand name economy, ought to have the right to 
protect the property value of his trademark, to protect his distribu- 
tion system, not only in his interest, not only in the interest of the 
retailer and the wholesaler, but in the interest of the American 
economy. 

Mr. Drncetu. By fixing his price. 

Mr. Mermey. Just a moment, sir. 

Mr. Drneeiy. Well, now, by fixing his price ? 

Mr. Mermey. By the mechanism. Fou use the word “fixing” 
Have you used that word “fixing,” sir, in respect of this $20 billia 
worth of products withdrawn from intaebrend competition by other 
means ? 

Mr. Dincewu. He is going to fix the prices, though, to do this, is he 
not ? 

Mr. Mermey. If you will use it both ways, I will accept it, sir. 

Mr. Drncet:.. Just yes or no: Is he going to fix the price, or not, 
under this bill? The language of the bill even says so. 

sai Mermey. He is going to establish the price, under the languag? 
of the bill. 

Mr. Dinceru. Do you have any objection, then, to having the Fed- 


eral Government, which is going to see to it that the price 1s koe | 


also look into it to see to it that the price does not rise too high 
you have any objection to that # 
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Mr. Mermey. Mr. Dingell, I have got that question covered in here, 


“it. Dincetx. All right, now. Do you object to the Federal Gov- 
nment doing the one if it is going to do the other ? 

. Mermey. Have you ever asked the Federal Government to 
dep inon the $20 billion worth of products already withdrawn from 
intrabrand competition by other legal means? You have not. 
Neither has any opponent of fair trade ever referred to it. — 

"Mr. Dincetxt. Well, first, we have never heard you come in and ask 
the Federal Government to do the same thing, have we? 
Mr. Mermey. You are absolutely right. I do not think it is neces- 


ie Drveeii. All right. 

Mr. Mermey. The interplay of prices and products on the market 
will take care of that price. 

Mr. Dinazxt. The point I make is this: Do you think that the 
Federal Government should be used to keep prices up for the con- 
sumer, and not also to act to keep them down for the consumer? Is 
itnot fair that if it does one thing it ought to do the other? 

Mr. Mermey. That is an interesting question, Mr. Dingell. Are 
you suggesting that I ought to come back here now and oppose all of 
the labor legislation, because it may have increased prices to the con- 
sumer, and to have the farm laws repealed, and to get rid of our tariff 
act, so that some of the manufacturers in Michigan may be forced 
tosell at foreign prices and thus reduce the cost to the consumer? Is 
that what you are telling me? 

Mr. Divezti. I am asking you for an answer, and not for a lot more 
uestions. I just want you to tell me this: You are asking to have 
he Federal Government police the system for price maintenance. And 
lask you if it is not fair if it is going to do the one that we ought 
not to see to it that the Federal Government steps in and sees to it that 
these prices are kept down to a fair level, too? 

Mr. Mermey. Absolutely unnecessary, by the very terms of the bill, 
ir. The consumer, in the interplay of the forces in the market, is bet- 
ter able to determine price than a Government is. You move in on 
Government when you do not have any competition in the market. 
This bill requires it. And I might say to you, sir, that the other $20 
billion worth, of which I speak, has no such requirement. 

The Carrman. Mr. Avery had a question he wanted to ask. 

Mr. Avery. I hate to interpose on the gentleman from Michigan. 

Mr. Dincetz. I have been imposing on the committee here. 

Mr. Avery. I think maybe we should define an area we are directing 
our remarks to here, Mr. Mermey. 

Mr. Mzrmey. Yes, sir. 

Mr. Avery. It is a rather convenient thing to try and describe trade 
a to identify them by an appliance, because that is something 
tangible, something we can see, something we all use, and something 
Wesee advertised quite a bit. But actually, when we are talking about 
appliances, where a trade-in could be involved, we pretty near have 
toset them out. Is that not right? Because it is almost impossible 
loset up any administrative code on fair trade that involves a commod- 
ty where there can be a tradein. So actually, do we not eliminate 

out of the realm of the categories that you referred to on private 
ds that have been withdrawn from intrabrand competition ? 
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And just one more observation here. Actually, fair trade legislatiy 
would apply only to commodities that are consumed or disappear I 
that not correct ? 7 

Mr. Mermey. Reasonably stable price commodities. 

Since you have brought that up, I cannot quite say, with the cg. 
tainty implicit in your question, that a product that may have a trap. 
in operation in it, cannot be fair traded. Some of them were. I donot 
say that you have protection in that kind of an operation under fyi, 
trade. I say to you that. in the case of products which do not have a 
inherent price stability—products in the grocery ‘stores, where prigs 
change from day to day—it is very difficult to fair trade those unde 
any circumstances. I say to you that experience has demonstrated tha 
very big ticket items are difficult to operate under fair trade, 

If you want to withdraw these 200 and 300 and 500 dollar itens 
and up from intrabrand competition, you do it under one or anothe 
legal mechanism. As, for example, selective distribution, where yo 
have a relatively few distributors. , 

Under fair trade, I know that there has been a very considerable 
amount of fair trading in the past, and reasonably good fair trading 
in the past, on the small electric appliances that you are referring to 
even though there have been some trade-ins. 

Mr. Avery. Let me just say it this way. We go back to electri 
razors, because we have used that commodity for illustrative purposy 
several times this morning. Even though fair trade legislation wa 
to be passed, and Sunbeam, we will say, would adopt the policy of fair 
trade for their contracts with their retail outlets, but there would b 


nothing to preclude a retailer from saving, “We are going to alloy | 
you $5 on your old Sunbeam razor. Come in, and we are still going | 


to sell the new one at the fair trade price of $25, but next Friday we 
are going to allow you $5 for your old one.” 

That would still be permissible ? 

Mr. Mermey. To my best understanding, sir, you are absolutely 
right. I would assume that if I were the manufacturer, and if! 
thought that the use of that trade-in operation was being made: 
subterfuge for price cutting—I might try to have courts get a deter: 
mination on it. 

Mr. Avery. But. you do recognize we must keep that in the picture 
all the time. 

Mr. Mermey. That isright, sir. 

Mr. Avery. And I can understand the principle, how it will work, 
on something that is consumable or that will disappear, like fountain 
pens. But when you have a tangible appliance, it is difficult for ne 
to see how under this legislation it could be reasonably effective. 

Mr. Mermey. Sir, I have electric appliances in my home, and by 
golly, my wife says, “They are disappearing. We need new ones. 
None of them lasts forever. You see, they disappear, also, through 
obsolescence of style. New models, better models. There is hardly 
anything in today’s marketplace that is of the character of the watel 
that you used to buy 75 years ago, where you would be guaranteed tha! 
your children and their children would have that watch. Nowadays 
the market operates too fast. Technological research, design researt, 
causes people to want to get rid of the items just as surely as if they 
had consumed them. 
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The CuarrMaN. Did you complete your statement? 

Mr. Mermey. I wanted to wind up in one-half a minute. | 

The bill addresses itself to orderly marketing. I am satisfied that 
the enactment of that bill will achieve orderly marketing. The bill 
addresses itself to giving the any merchant an ee 
to compete. I am satisfied that the bill will give the independent 

The bill in my judgment—and I support it, and the people I repre- 
sent support it, and that accounts for more than a million people in the 
yarious Industries, sir—are satisfied that H.R. 1253, if enacted, will 
be a significant contribution to the laws of fair competition of this 
Pia Caiman. Do you have any further questions, Mr. Mack? 

Mr. Mack. You referred to these small business failures, I believe. 

Mr. Mermry. Yes, sir. 

Mr. Mack. I do not quite understand. You got some figures from 
the Department of Commerce and the other from Dun & Bradstreet. 
What do the ones from the Department of Commerce indicate? 

Mr. Mermey. The figures of Dun & Bradstreet, sir, represent the 
ultimate. They closed, because they failed. Commercial failure. 
The figures of the Department of Commerce represent retailers who 
went out of business, not necessarily because they were at the point of 
commercial failure, but they found it unprofitable, presumably. 
Some may go out of business because they will go into another line. 
But by and large, these people apparently decided that retailing was 
no longer for them ; that there was not enough in it. 

Mr. Mack. I just wanted to see if I understand it correctly. The 
Dun & Bradstreet report, then, is for bankruptcies? 

Mr. Mermey. Well, they do not like to use the term “bankruptcy.” 
They corrected me. They called it commercial failures. I assume 
there is a difference; I am not lawyer enough to know. 

Mr. Mack. Thank you very much, Mr. Chairman. 

The Cuarmman. Mr. Keith, do you have any questions? 

Mr. Kerra. No questions. 

The Cuarrman. Mr. Jarman ? 

Mr. Jarman. Mr, Chairman, I would like to get a comment or re- 
action to one statement made by a witness last year against the bills 
then under consideration. 

Part of what he said is this: 





“My objection personally to this bill is that I think it will not accomplish what 
to me is a very laudable objective. That would be to aid small business. I 
doubt if it does that. I agree that we are approaching a situation in this 
country that should give us some concern. The basis of our whole economic 
life is competition. There are certain things in the country that make com- 
petition difficult. But to me you cannot aid competition by destroying it. We 
sometimes forget that competition is a great aid to the little man. Laws which 
are designed to take out the unfair practices that the big man may have without 
destroying competition itself, it seems to me, are the approach, and not this. 
Therefore, I would agree with that general conclusion, that this type of legis- 


lation is undesirable. 

Mr. Mermey. Sir, I wish I could answer that statement in detail, 
but I do not remember all the points. I will take the first point. 
Mr. Jarman. Particularly he emphasizes the point that you cannot 
aid rae by destroying it. 

Mr. Mermey. Well, let me take the first point, that it is really bad 
for small business. Small business does not know what is good for it. 
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That is an opinion. The man has a right to his opinion. We happey 
to have a different opinion. And our opinion is based on many, many 
years in the marketplace. And on that subject, I did not care to bri 
it up, but I happen to have been brought up in a retail grocery store, 
a papa-and-mama grocery store, on the Lower East Side of New York 
And we moved up into the Bronx, and my father did a fantastic amouny 
of business, $400 a day in 1916, against $300 a week previously. And] 
saw myself going to college. 

And, of course, we did not have cars at that time, but it looked ay. 
fully goodtome. In 1 year and 3 months, he was out of business. Had 
he been less efficient? No. Three great chains opened up within typ 
or three blocks from him, and in a year and a half he was price-cyt 
right out of business, sir; not because he was inefficient, but becaug 
he did not have enough money to join in the price war. That is No.1, 

Now, those statements of competition that you have read have been, 
sir, quite completely undefined. What is competition? You hayes 
whole host of laws on your statute books now which define unfair com. 
petition. And included in that is the decision of the U.S. Suprem 
Court that deliberate operations in the red to eliminate competition is 
a classic violation of the antitrust laws. That is your Standard 0jj 
case. I tried in this statement to set out the various areas of competi- 
tion not in anywise affected by this bill. And there is only one that 
is. And, sir, if the statement you read be correct, then I suggest that 
the Congressman has an obligation to repeal the present legal permis 
sion under which $20 billion worth of goods may be withdrawn from 
intrabrand competition in this economy. 

Mr. Jarman. I have only one other ype Mr. Chairman. 

Are you and your organization satisfied with the provisions of HR 
1253? Or have you any suggestions for changes in the bill? 

Mr. Mermey. As to H.R. 1253, we are completely satisfied with 
them. My organization, everything that I represent, either directly or 
by permission of other people, is for H.R. 1253, 100 percent. 

The Chairman at the outset noted that the subcommittee on com 
merce and finance in 1958, headed by Mr. Mack, had made substantial 
revisions inthe bill. Ithas. Wethink those revisions have enormous] 
improved the bill. It clarified it, strengthened it in various respects, 
and kept the basic active principle of the bill. 

Mr. JarMAN. You are suggesting no amendments to the bill? 

Mr. Mermey. I am suggesting no amendment whatsoever. I am 
suggesting the hope that the full committee will recommend the bil 
to the House of Representatives; that the House will see fit to passit; 
that the same procedure will apply in the Senate; and that if it should 
get to the President’s desk, he should sign it. 

Mr. Drncety. You made a statement a while back that the study of 
the Consumer Price Index versus selected fair-trade items showel 
that the Consumer Index had risen faster than the selected fair-trade 
items. And I assume from that statement that you wanted us to infer 
that fair trade would necessarily keep price rises down and maintail 
a stable level of prices much lower than what we would need in the 
present inflationary economy. I wonder if that was the inference yol 
wanted us to follow. ' 

Mr. Mermey. I wanted you to understand this: that, against the 
charges made that fair trade has increased the cost of li 08 
selected items to which you referred, 7,340 items—— 
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Mr. Dixcett. What were these 7,340 items? 

Mr. Mermey. Drug brands. 

Mr, Dinczt. Do you make the unequivocal statement, then, that 
fair trade kept the prices of these drug items down? 

Mr. Mermer. No; I do not make that statement unequivocally, sir. 
Mr. Dincett. Do you think you want this committee to believe 
i Mermey. I want to say to you, as I indicated, that fair-traded 
products have an inherent price stability. It is very difficult to fair- 
trade a product that does not have an inherent price stability. But 
lest you get the impression that these prices were high to begin with, 
[did not refer in my oral testimony to a study made in 1939 of 50 
leading drugstore brands by H. J. Ostlund of the University of Min- 
nesota, which showed that in 1939 those 50 brands sold, on the aver- 
1 percent less than those same brands sold to the consumer in 
pre-fair-trade “rer days. é 

Mr. Drxcett. Would you not say that fair trade really only applies 
tostable priced items ? 

Mr. Mermey. No. The law applies to any trademark owner that 
wants to use it. I think its effective operation, in my judgment, will 
deal in those items where there is some price stability to begin with. 

If Martinson’s coffee, or Maxwell House, want to fair-trade, that 
is permitted under this law. And maybe he can find the answer to it. 
But as a practical matter, the problem of giving notice all of the time 
of price changes is almost an insuperable problem in respect of arti- 
ces which have price fluctuations as part of their market. But | 
gave you those figures to disprove what I think you have in your 
mind, that fair trade increased the cost of living, and that fair trade 
was responsible for that Consumer Price Index. 

Mr. Diveeti. Let me ask you this question. 

By the way, I made no such inference. You mentioned Maxwell 
House coffee in your testimony. 

Would you say that Maxwell House or the makers of Maxwell 
House coffee were in any immediate danger of bankrupt because of 
the fact that they are 

Mr. Mermey. Maxwell House is a part of General Foods. 

Mr. Dincett. Well, would you say they were in a bad way because 
of the fact that their products have not been fair traded ? 

Mr. Mermey. I would not know as to Maxwell House. 

Mr. Dinceixt. Well, now, you made the assertion that these other 
industries are in a desperate way because of their substances and 
items of manufacture are not fair traded. 

Mr. Mermey. In many cases, sir, that is not an assertion. 

Mr. Dinertt. Would you say that Maxwell House and—what was 
this other coffee you mentioned 

Mr. Mermey. Martinson’s. I do not happen to know. 

Mr. Dineeti. Would you say they were in desperate straits be- 
cause they fail to be fair traded ? 

Mr. Merry. I do not think so. 

Mr. Dincrtx. In fact, quite the contrary. They are doing quite 
well. As I recall General Foods is turning in some of the better 
performances so far as stock yield is concerned on the market. 

Mr. Mrrmey. But, Mr. Dingell, I would like you to understand 
that this bill requires no trademark owner to adopt its terms. It is 
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one of the beauties of the bill. It is permissible. Therefore, a great 
many manufacturers, Mr. Dingell, who believe that their best interes 
will be served by permitting the retailer to price it as he pleases yjl 
not use the bill. That is fine. That is perfectly all right. But they 
are many other manufacturers who see to the contrary, who think they 
need that protection. 

Mr. Dinceiu. Do you make the general statement, then, that fgip 
trade is in the best interests of the industry, of all phases and seg. 
ments of the industry ¢ 

Mr. Mermey. I say that this bill is. 

Mr. Diner. Let us talk about fair trade as a general prineipk 
Do you say fair trade is in the best interests of all the industry, now! 

Mr. Mermey. I refuse—— 

Mr. Dincetu. Just answer my question. 

Mr. Mermey. I will answer your question. 

Mr. Dince.u. In view of the fact that some segments of the indy. 
try say fair trade is not necessary, in fact they prefer not have it, 

Mr. Mermey. And I do say that fair trade is in everybody’s in. 
terest. I say it is in the interest of the economy, overall. 

Mr. Dineeut. All right. What you are saying, then, is that tho» 
who are inefficient, or who get in trouble or who find themselves jn q 
predicament because of fair trade, because they want to fix a price on 
their article, it is a good thing for them, but as to anybody else, it is 
not a good thing, or they have the right to pick and choose. Is that 
right? Is that what you are telling us? 

Mr. Mermey. They have the right to pick and choose. Again, you 
just complained a minute ago that I put something in your mouth 
that I did not say, and I am sorry. You do the same thing for me, 
sir. 

Mr. Drneext. I did not say you put anything in my mouth. 

The CuHarrMan. Just a minute, now. I do not think that such 
charges and countercharges add anything to this record. 

Mr. Drineett. I want to thank the chairman for protecting me, 
here. 

You have told us, though, that we should have fair trade wher 
the individual wants it and where he does not want it he should not 
have it. 

Mr. Mermey. That is correct. 

Mr. Dinceti. And the only individual who is going to want itis 
somebody who is in trouble or is inefficient or is unable to meet pric 
competition in other areas. 

Mr. Mermey. I agree with the first part of your statement and dis- 
agree entirely with the second. 

Mr. Dinceti. Thank you. No further questions. 

The Cuatrman. Mr. Brock? 

Mr. Brock. Mr. Chairman, as a pharmacist, I know that retail 
druggists, the wholesaler, the manufacturer, is in rea] trouble. 

And I want to thank the witness for his expert testimony. 

The Cuarrman. Mr. Mermey, thank you very much for your ap- 
pearance and your testimony on this subject. 

Mr. Mermey. Thank you, sir. 

The Cuatrman. Your prepared statement will be in the record at 
this point. 
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(The prepared statement of Mr. Mermey is as follows:) 


ENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF EDUCATION ON FAIR 
SraTeM TRADE, NEw YORK 


x an and gentlemen, my name is Maurice Mermey and my home is 

Mr. Deas NY. 1 am the director of the Bureau of Education on Fair 
in Lare “Seaneotit corporation organized under the auspices of the National 
Trade, oe of ‘Retail Druggists. In my appeaarnce here, I represent the views 
pst 1008 of all segments of the drug industry which support the bureau, but 
not oa cary large numbers of businessmen in all of the fields of commerce at 
also wl in respect of H.R. 1253. The bureau has a national advisory committee 
paver of representatives of some 25 national trade associations in these 
consist i addition, it has the cooperation of approximately 1,500 State and 
felds, trade associations whose members are appliance dealers, booksellers, 
po s and furnishers, druggists, filling-station operators, grocers, hardware 
pote jewelers, auto accessories and equipment dealers, photo-supply dealers, 
rrting-goods dealers and tobacconists, as well as wholesalers in these dis- 
sport 

; i s. 
— cere to recall that less than a year ago the Subcommittee on Com- 
scent Finance of this committee recommended the predecessor Harris bill, 
ER 10527, to the committee. After examining the issues raised during its 
nblie hearings on H.R: 10527, the subcommittee concluded that the bill’s 
Jemonstrable advantages ‘to the general welfare outweighed the doctrinal objec- 
tions that were offered against its enactment. be 

The Bureau of Education on Fair Trade enthusiastically supports H.R. 1253, 
which the distinguished chairman of your committee introduced on the opening 
day of the 86th Congress. This bill has the same worthy objectives and provides 
the same rights as H.R. 10527. At the same time, it incorporates revisions made 
by your subcommittee in the light of questions raised in the course of its con- 
sideration of H.R. 10527 in 1958. — ] et) 

The major portion of the American small business community joins the bureau 
in urging your favorable consideration of H.R. 1253. In doing so, it does not ask 
that you favor small business simply because it is small. Rather, the small busi- 
nessmen of this country—the independent local merchant, the wholesaler, and 
the manufacturer—have a deep conviction that the bill, if enacted, will be a 
nilestone of progress toward fair competition and economic democracy. 

I shall deal in this statement with the principles which underlie H.R. 1253, 
the practices which its supporters believe compel its enactment, and the bene- 
ficial values which we are certain will flow therefrom. I shall endeavor to dis- 
tinguish clearly between assertion and opinion on the one hand, and demon- 
strable fact on the other. The facts will, I hope, lead this committee to the 
same conclusion reached by the Subcommittee on Commerce and Finance in 
1%8 and warrant your recommendation of H.R. 1253 to the House of Repre- 
sentatives. 

H.R. 1253 would “equalize rights in the distribution of merchandise identified 
by a trademark, brand, or trade name.” The rights referred to would “afford 
distributors of such identified merchandise an effective means whereby the sale 
of such identified merchandise at all appropriate stages of distribution may be 
consummated at prices that are adequate to stimulate said distribution and low 
enough to enable distributors of such identified merchandise to compete effec- 
tively with those marketing goods of the same general class and to satisfy the 
needs of ultimate consumers.” 

The means are set forth in H.R. 1253, in part, as follows: “In the case of 
merchandise with respect to which a person is a proprietor, it shall be lawful 
for such-a person to establish and control, by notice to his distributors, stipu- 
lated or minimum resale prices for such merchandise, if such merchandise is 
in commerce or is held for sale after shipment in commerce and is in free and 
open competition with merchandise of the same general class produced by others.” 

The use of the word “equalize” in the bill implies that certain trademark 
owners already enjoy rights which the bill provides, while others do not. This 
isa fact. Rights of the same nature are already available to, and utilized by, 
trademark owners who employ specialized methods of distribution ( consignment 
selling, exclusive franchise arrangements, forward integration). The rights are 
ot now available on a national basis to trademark owners who use normal 

channels of distribution. Enactment of H.R. 1253 would make the rights avail- 
ible to this group, to be utilized by those within the group who elect to do so. 
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H.B. 1253 AND COMPETITION 


It is argued that H.R. 1253 would destroy free competition. The basis of this 
opinion is the right of a trademark owner to establish and control the stipulate; 
or minimum resale price of his identified product. It is curious that 
objections have not been raised when the retail price is set by trademark 
employing specialized methods of distribution. The doctrinal objections, how. 
ever, overlook entirely both public policy which demands fair competition ang 
the broad areas of competition in no wise disturbed by enactment of HR. 

A whole host of statutes testify that competition in the United States oes not 
mean “free” in the sense of unbridled. Planned operations in the red to 
Trade Commission Act addresses itself to innumerable types of unfair competi. 
tion through certain types of merger is frowned upon by statute. The Feder 
Trade Commission Act addressed itself to innumerable types of unfair competi. 
tion. The Robinson-Patman Act makes unlawful discrimination by mannty 
turers in their selling prices to distributors. 


Forms of competition 


Price competition is, of course, not the only kind of competition to whiq, 
product is subject. Competition takes many other forms, such as quality cop. 
petiition, competition in terms of advertising and promotion, service compe. 
tition and the technological competition of research and development which js 
today providing such meaningful and constructive results. H.R. 1253 does ny 
impair any of these forms of competition. Indeed, we who support the by 
believe it would intensify competition in these areas to the distinct advantage 
of the public. 

Nor does H.R. 1253 remove a product from these forms of price competition: 

1. Competition for the consumer dollar.—Every brand uitilizing HR. 2 
would continue to compete for the consumer dollar with all other goods and qi 
services in the entire economy. 

2. Interbrand competition.—Every brand utilizing H.R. 1253 would contin» 
to compete with all other brands, as well as with unidentified merchandise ¢ 
the same general class. Indeed, H.R. 1253 make the assurance of such competi. 
tion a prerequisite to the use of its provisions. 


Intrabrand competition 


H.R. 1253 addresses itself to intrabrand competition, or self-competition, 4 
business competes with itself when it sells an identical product or service at 
the same time to different customers at different prices. When it does 80, it 
runs the risk:of losing customer goodwill and even customer patronage. No 
business is forced to compete with itself. Reputable retailers long ago stopped 
competing, each with himself, by establishing a one-price-to-every-custome 
policy. Every retail chain’s price policy is based on price uniformity, notwith- 
standing the fact that its many outlets have differing operating costs. 

Intrabrand competition develops when the same brand can be purchased in 
different stores at different prices at the same time. Everybody understanis 
that a branded product loses sales when customers prefer to buy a competing 
brand. But a branded product can also lose sales by competing with itself, jut 
as a business or an individual can. For price cutting on the same brand can, ant 
often does, cause distributors to deemphasize or discontinue the brand becauw 
it no longer yields a satisfactory profit. This means fewer outlets for th 
distribution of the brand; and fewer outlets inexorably results in lower sale 
of the brand. 

The U.S. Supreme Court, in its Old Dearborn decision, made this observatio 
in respect of intrabrand competition : 

“Where a manufacturer puts out an article of general production identified 
by a special trademark or brand, the result of an agreement fixing the subse 
quent sales price affects competition between the identified articles alone, 
leaving competition between articles so identified by a given manufacturer ai 
all other articles of like kind to have full play. In other words, such restraitt 
upon competition as there may be is strictly limited to that portion of the entir 
product put out and plainly identified by a particular manufacturer or producer” 

Years earlier, Louis D. Brandeis wrote in his classic article in Harperi 
Weekly, before he became an Associate Justice of the Supreme Court: 

“* * * no man is bound to compete with himself. And when the sam 
trademarked article is sold in the same market by one dealer at a less price 
than by another, the producer, in effect, competes with himself.” 
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More recently, touching on the same subject, Prof. Milton Handler wrote 
(“Recent Antitrust Developments, the Record of the Association of the Bar 
of the City of New York,” October 1958, pp. 485-436) : 

we * * By the same token, wholesaler would have to be free to complete 

inst wholesaler, wholesaler against retailer, and retailer against retailer— 
all in respect of the same product and brand of a single manufacturer, and 
irrespective of the extent and vigor of competition at each level from other 
brands. While the public might deprive a shortrun benefit from such chaotic 
distribution in the form of cutthroat price competition, there would come a time 
when the larger companies would seek refuge in vertically integrated market 
outlets of their own. Their smaller competitors, of course, would not have the 
wherewithal to emulate their exaniple. Inevitably, the independents would 
fnd it difficult, if not impossible, to compete effectively without the protection 
of marketing arrangements enabling them to channelize their wares to the 
consumer without costly intradistributional warfare « ea 

“The common law recognizes the social justification for limited marketing 
restrictions, and so have the courts under the Sherman Act. There is no 
reason to repudiate their wisdom. Order is not synonymous with monopoly or 
the absence of competition. The public is amply protected by a system of dis- 
tribution keyed to interbrand competition. To insist on intrabrand competition 
as well is only to court short-term chaos and long-range subversion of our 
competitive order. We can avoid this by rejecting absolutes and giving un- 
grudging adherence to the rule of reason.” 

There is a critical difference between withdrawal from intrabrand competi- 
tion under H.R. 1253 and the State fair trade acts on the one hand and under 
other lawful means available to trademark owners. H.R. 1253 and the State 
fair trade acts demand that the brand be in competition with articles of the 
game general class produced by others. This guarantee of interbrand compe- 
tition is not required when other lawful means are used to withdraw from 
jntrabrand competition. 

There are many thousands of manufacturers who believe their best interests 
are served when their brands are sold by the retailer at any price he pleases to 
charge. There is nothing in H.R. 1253 that will disturb their present market- 
ing practices. There are, however, thousands of other manufacturers who be- 
lieve their best interests, and their distributors’ best interests, are served when 
their brands are withdrawn from intrabrand competition. Those who assert 
that retailers have driven reluctant manufacturers into fair trade and into 
support of H.R. 1253 must have a hard time explaining this fact: Literally 
thousands of trademark owners have withdrawn their brands from intrabrand 
competition by lawful means other than fair trade. 

In each of the following cases, the trademark owner has established the re- 
tail price of his brand, or brands: 

1. House-to-house selling—Manufacturers who sell their brands house to 
house through canvassers account for $2 billion of sales volume per year. Each 
brand carries a standard price fixed by the manufacturer which the canvassers 
must charge. Some of these manufacturers, like Fuller Brush and Avon 
Products, are leaders in their respective fields. What they do, and why is sum- 
marized in the following article about another manufacturer, reproduced in 
part from the New York Times (March 1, 1959) : 

"The appliance industry looks with awe upon the continuing success of the 
company that never gives a discount and sells only through house-to-house sales- 
men, 

“The company is the Electrolux Corp. Last year this manufacturer of vacuum 
cleaners and related products made more money than it did in 1957. This in- 
crease was recorded despite a slump in most appliances during the first half 
of 1958, 

“Electrolux (no relation to the Swedish appliance maker of the same namé) 
deared $2,198,117, equal to $1.79 a common share on 1,230,500 shares outstand- 
ing at the end of 1958. Net income in 1957 was $1,571,328 or $1.28 a share on 
the same number of shares. 

“The company will pay a quarterly dividend of 30 cents a share to its 4.500 
stockholders on March 15. For the last 3 years, the quarterly rate has been 25 
cents. Electrolux has paid dividends continuously since 1932, except for a short 
period during World War II. 


89207—59-—_5 
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“PARADOX IS APPARENT 


“One group of appliance industry veterans cannot understand the company’s 
financial performance in an industry where failure to cut prices to mate, aay 
petition usually means suicide. Another group, wedded to distribution through 
retail stores, is at a loss to know how Electrolux can make money by rely; 
solely on door-to-door salesmen. mm 

“There is no mystery about the company’s success as far as Paul R. Bp 
president, is concerned. He says that Electrolux salesmen are given every 
chance by the company to make good money. They do this, he said, anq ato. 
matically make money for Blectrolux. 

“Several thousand salesmen knock on doors daily on a full-time basis. Earp. 
ings of $8,000 to $10,000 a year are common. Some oldtimers regularly ear 
$20,000 a year. The earnings represent commissions paid by the company on 
sales, the only income of the salesman since Electrolux was founded in 1924 

“The company also has its part-time salesmen, but their contribution was de 
seribed last week by Mr. Boggs as ‘negligible. Some of these are adults tempo. 
rarily unemployed, who seek to make ends meet during rough times, A good 
many, Mr. Boggs reported, stop worrying about finding another job after a fow 
weeks because of the money they earn and become full timers. 

“Hlectrolux management goes all out to give every aid to its salesman, Tp 
most important help is rigid maintenance of prices set on its vacuum Cleaner, 
floor polisher, floor waxes, and other products. Each salesman, Mr, Boggs 
pointed out, knows that he will always receive his full commission on eyery 
sale. ‘ 

“No Electrolux customer buys any of our products for a penny less than the 
established price,’ Mr. Boggs declared. ‘This goes for hotels and other com. 
mercial establishments that make quantity rather than single-unit purchases" 

2. Consignment selling—Trademark owners who sell on consignment set the 
retail price which consignees (or dealers) must charge for their brands. News. 
papers and magazines, which are distributed by this method, alone account for 
$1 billion in annual retail sales. 

3. Beclusive franchises.—Trademark owners with exclusive franchise arrange 


ments, or selective distribution, account for a large volume of sales. Many 


manufacturers, for example, will sell their branded goods to only selected m 
tailers in a community and will continue to sell them only if the retailers » 
spect the suggested resale prices. 

4. Forward integration.—A very large volume of sales is accounted for by 
manufacturers who sell their own brands through their own retail outlets. In 
the shoe industry, for example, forward integration accounts for a significant 
portion of total U.S. shoe sales. 

5. Private brands.—These are brands owned by retailers—department stores, 
supermarkets, chains, discount houses—and sold in their own stores. The bet 
estimate we have been able to obtain from authoritative trade sources is that 
private brands—all withdrawn from intrabrand competition—account for be 
tween $10 billions and $20 billions of annual retail sales in the United State 
Sales Management magazine (July 4, 1958) provides these illuminating figures: 





| 
Company Volume | Percent i 
(in millions) | vate brands 

| 


Sears, Roebuck $3, 600 | ¥ 
Montgomery Ward-.-- | 1, 000 | 8 
F. W. Woolworth. - eats 824 | : 
W. T. Grant. ... b.i jitecdecs i Soe dk 


406 | s] 











The Sears figure deserves a second look. Sears’ 44 private brands, all remored 
from intrabrand competition, accounted for $3.5 billions of sales in 1957. This 
one giant retailer’s private brands enjoyed a larger sales volume in 1957 tha 
that of all the prescriptions, plus all the packaged medication sold in all types 
of outlets in the United States. The volume of prescriptions and packaged mel 
cation was $3.2 billions, according to Drug Trade News (July 28, 1958). 

The evidence makes abundantly clear that a very substantial volume of 
branded goods is lawfully withdrawn from intrabrand competition by means other 
than fair trade. I believe the figure exceeds $20 billions per year. In its peti 
year, fair trade accounted for an estimated 5 to 10 percent of national salt 
volume, or, $10 billions to no more than $20 billions. 
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Yet doctrinal objection arises solely when the legal basis is fair trade or 

R. 1253. No voice cries out that the other legal bases destroy free competition 
' di yiolence to our free enterprise system. Nor is it suggested that the Gov- 
pe St nt should step in to determine the reasonableness of the prices established 
ty private parties —trademark ow ners—utilizing these other legal bases. i” 

We have dealt up to this point with withdrawal from intrabrand competition. 
But countless other illustrations of the lawful mitigation of price competition can 
pe cited. For example : . ; : 

Advertising agencies do not compete with one another on price. They receive 

uniform 15-percent commission on billings which, in 1957, amounted to $10.3 
pillions. Despite the standard commission, advertising agencies compete in- 
tensely with one another. ain . 

Uniform stock brokerage commissions are set by the respective exchanges. 
In 1957, there were some $32 billions in stock transactions on the New York 
Stock Exchange alone. ; ge ite ht . 

Real estate brokers charge uniform commissions in their respective areas. “fl 

The packaged liquor stores owned and operated by the governments of 17 
States account for $1.7 billions in annual sales volume. There is no price cut- 
ting of any item in the outlets of each of these States. ate ; void 

The life insurance companies, which wrote § 1 billion in life insurance in 1957, 
do not countenance price cutting which, in their case, takes the form of a kick- 
pack by the agent of a part of his commission. 


H.R. 1253 AND THE CONSUMER 


What the American consumer in general pays for the brands she buys is de- 
termined by a complex of factors. Yet a single fact is isolated out of this com- 
plex as the basis for the assertion that H.R. 1253 would penalize her. The bill, 
if enacted, would prevent some shoppers from buying certain brands in some 
stores at sometimes at less than their established value. This isolated fact 
offers no scientific basis for concluding that the American consumer in general, 
as distinguished from individual shoppers, pays more for all the brands she buys 
because some of them have been withdrawn from intrabrand 
whether through fair trade or other lawful means. 

The available evidence indicates that this practice costs the American con- 
sumer nota penny. This evidence has been accumulated through the only scien- 
tiie nationwide research undertaken to determine the effect, if any, of fair trade 
on the American consumer in general. The studies were made for the Bureau 
of Education on Fair Trade by A. C. Nielsen & Co., the world’s largest inde- 
pendent market research organization. One was conducted in 1949 and a second 
in 191. Their purpose was to determine what consumers in general, in the 
fair-trade and nonfair areas of the country; paid for fair-traded national brands 
typically used as customer bait by price jugglers. 


competition, 


NIELSEN STUDY, 1958 


So that your committee could have up-to-date price information of this charac- 
ter, the Bureau commissioned Nielsen to undertake another study in 1958. It 
isa pleasure to present the results to the committee. 

The Nielsen study is scientific and comprehensive 
‘month period, January-June 1958, rather than an hour, day, or week. It 
represents all the drugstores and all the foodstores in the United States through 
the Nielsen-tested sample of 2,350 stores, of which 750 are drugstores and 1,600 
are foodstores. These stores include urban and rural, chain and independent, 
supermarket and small outlet, together representing a true cross section. The 
study was completely unbiased. Nielsen researches the market at all times to 
provide data for its clients in the food and drug fields. The price data used in 
the study had been previously gathered in the normal course of Nielsen research 
unrelated to fair trade. For the purposes of the study, the country was divided 
into two areas—the fair-trade area with 28 States, and the non-fair-trade area 
with 20 States and the District of Columbia. Nielsen’s investigators determined 
LL 

*As at Jan. 1,1958. The non-fair-trade area includes the following States which either 
never had a fair-trade law or whose fair-trade law was weakened by virtue of decision of 

r respective courts of last resort: Arkansas, Colorado, District of Columbia, Florida, 
Oe grendiana, Kansas, Kentucky, Louisiana, Michigan, Missouri, Nebraska, New Mexico, 
, . arolina, Texas, Utah, Vermont, Virginia, West Virginia 


in that it covers a continuous 
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— 


what foodstores and drugstores, in each area, charged for each of 15 outstg 
national brands over the entire 6-month period, as well as the Volume sold gt 
each price. The prices shown in the study, therefore, are overall average 
weighted to reflect volume, which consumers in general paid. The classes of 
goods covered were analgesics, laxatives, and dentifrices. 

For obvious reasons, the names of the brands are not shown in the table, “Com. 
parison of Consumer Selling Prices,” on the succeeding page. The Bureee will 
be pleased to furnish these names to the members of the committee for their 
private information. 

FINDINGS 


1. The differences in weighted average price in the 45 comparisons Shown are 
so small as to be statistically insignificant. Most price differences are of the 
order of one-third of 1 percent to 1 percent, but one goes well beyond this range 
Consumers buying brand No. 14 in drugstores paid 9 percent less, on the average, 
in fair-trade States than in non-fair-trade areas. 


Comparison of consumer selling price, fair-trade versus non-fair-trade States 
6 months—January 1958 through June 1958 
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2. On 8 of the 15 brands purchased in foodstores, the consumer paid slightly 
less in the fair-trade area than in the non-fair-trade area, and slightly more a 
6 of the brands. The consumer in both areas paid exactly the same weighted 
average price for one brand. 

3. On 6 of the 15 brands purchased in drugstores, the consumer paid slightly 
less in the fair-trade area than in the non-fair-trade area, and slightly more on. 
The consumer in both areas paid exactly the same weighted average price for 
two brands. 

4. Combining food and drugstore prices, consumers in the fair-trade area paid 
slightly less for eight brands, slightly more for five brands. Consumers in bot) 
areas paid exactly the same weighted average price for two brands. 

5. Of the 45 price comparisons shown, 22 favor consumers in the fair-trade 
area, while 18 favor consumers in the non-fair-trade area. In five cases, the 
weighted average price is identical for both areas. 

6. Drugstores in the fair-trade area charged slightly less than foodstores 0 
eight brands, and slightly more on four brands. The weighted average price of 
three brands was the same in both types of stores. 

7. Drugstores in the nonfair-trade area charged slightly less than foodstores 
on 10 brands, and slightly more on 5 brands. 

8. Highteen of the thirty-nine drugstore-foodstore comparisons show drug- 

7. Drugstores in the non-fair-trade area charged slightly less than foodstoré 
charging slightly less, while the price is the same in the remaining three 
comparisons. 

CONCLUSIONS 
stores 


Although the brands covered in the study were occasionally sold in some : 


in the non-fair-trade area at prices substantially below fair-trade prices, © 
sumer in general paid about the same for each brand in both areas, 
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The results of the study, as well as all other available evidence, lead to a con- 
jusion diametrically opposed to that contended for by opponents of H.R. 1253. 
Y The study exposes the fallacy of determining consumer effect of fair trade, 

of H.R. 1253, on the basis of bargain bait prices on national brands. 

* the two earlier Nielsen studies were comfined to drugstores alone. Neverthe- 
Jess, their results were equally conclusive. The first study, July-December 1949, 
showed that the consumer in the fair-trade area paid a fraction of a penny less, 
on the average, for fair-traded brands than did the consumer in the non-fair-trade 
area, As in 1958, the price differential ws so small as to be statistically insig- 
pifcant. The second study, covering the 6-months’ period March-August 1951, 
showed that the consumer in the fair-trade area paid 1.4 cents less, on the average, 
for fair-traded brands than did the consumer in the non-fair-trade area, 

Other price surveys 

A number of selective shopping surveys have been made in an effort to prove 
that fair trade penalizes the American consumer. Such surveys consist of shop- 
ping around for selected popular brands being sold at substantially less than 
established value by certain stores at certain times. Designed to confirm a pre- 
conceived conclusion, the surveys can hardly qualify as scientific. They assume 
that retailers throughout the country would sell these and all other national 
prands at all times at bait prices—profitless prices—if they were not withdrawn 
from intrabrand competition. 

This assumption disregards the function of the profit margin as the retailer’s 
wage. Such an assumption contradicts the simplest and most basic truths about 
economies and human behavior. 

Pick-and-choose surveys do prove something. They prove the need for H.R. 
1253. They confirm the fact that popular brands of established value—the back- 
bone of the independent merchant’s business—are often used as customer bait. 
They do not, however, prove that stores which use bait prices, or all stores, would 
sell these brands, or all their brands, at all times at the profitless level of bait 
prices. 

A year ago, the Department of Justice submitted to the Senate Committee on 
Interstate and Foreign Commerce the results of a price survey made in 1956. 
The survey covered 132 selected brands purchased in stores in eight non-fair- 
trade cities. It reported average savings of 27 percent, as compared with estab- 
lished value, on 72 brands; and savings of 19 percent on all the brands purchased. 

By coincidence, five of the brands reported on in the Department’s survey are 
covered in the 1958 Nielsen study. Although some individual shoppers are occa- 
sionally able to buy these brands at substantially less than established value, 
it isa demonstrated fact that the American consumer in general pays about the 
same price for these brands in both the fair trade and nonfair trade areas of 
the country. 

Nobody can continue to sell at discounts of 27 percent, or 19 percent, and 
survive. A retailer—and this includes the stores where these “savings” were 
realized—would be bankrupt in short order if required to price his entire in- 
ventory at the level implied by these “savings.” He must average his markups— 
which means higher prices on less familiar items, including his own private 
brands. 

The retail organizations in the following list—and it includes some of the best 
in the country—would commit business suicide if all their brands were marked 
down to bargain bait levels. The kind of margin which would permit such 
markdowns simply does not exist as their net profits show: 


Financial statements, 1957 








Company | Net sales Net profit |Percent profit 
(millions) (millions) 

eo. ee bwheton eh $632. 8 | $12.3 1.8 
Federated Stores... 635.5 | 24.9 3.8 
Gimbel Bros... 369. 4 7.6 2.) 
B.J.Korvette......___ ; 71.0 | 1.1 1.6 
RH. Macy... : nite Sibce ce ’ ve 447.6 | 6.9 | 1.5 
1.0. Penney... a. Se ait a aaa a 1, 312.2 | 49.4 3.7 
Sears, Roebuck... 3° 600.0 | 161.0 | 4.5 
ontgomery Ward.___._____ ; Rega 1,073.7 | 29.6 | 2.6 
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INFLATION 


Brands which are withdrawn from intrabrand competition have a common 
characteristic, namely, inherent price stability. It is a demonstrable fact that 
these brands have resisted inflation better than most products and services in 
our economy. They will, we are certain, continue to do so under H.R. 1253, 

The fact that the Consumer Price Index, prepared regularly by the U.s. Bu 
reau of Labor Statistics, continues to rise cannot be used to show that fair trade 
makes for higher prices. Of the 300 different goods and services which make 
up the Consumer Price Index and the cost of living figures based upon it, only 
8.68 percent, in 1957, represented fields in which fair trade is used. And jn at 
least one-quarter of these fields, the percentage of fair-traded products is smajj_ 
probably less than 10 percent. It is the grossest misrepresentation to indict fair 
trade prices as a substantial cause of the high cost of living. 

The tipoff on the negligible, if any, relationship between the Consumer Price 
Index and fair trade prices is the fact that, when fair trade was greatly 
weakened in 1951 by a Supreme Court decision, and again in the present tense 
because of adverse State court decisions, the Consumer Price Index has, neyep. 
theless, continued to rise steadily. 

All the available evidence indicates that fair trade prices have held the line 
against inflation in an extraordinary way. Nationwide scientific research over 
a 12-year period, 1939-1952, found that fair trade prices in a large majority of 
drugstore products rose 16.4 percent. The Consumer Price Index in this period 
rose from 100 to 190.2. 3rands in other fair trade fields—best seller books 
jewelry, hardware—showed comparable resistance to inflation. Further, T am 
told that the price of gasoline today is only 1 cent higher than it was in 1999 
(excluding taxes, of course), and its quality is infinitely superior. 

I have no reason to believe that the performance of fair trade prices relatiye 
to the Consumer Price Index has changed in any significant degree since the 
above figures were compiled. 

The remarkable record of stability of fair trade prices cannot be explained 
away by the assertion that they were too high from the outset. If they were, in 
fact, too high, the American consumer can be indicted for irrationality because 
she bought these brands in such volume as to make bestsellers out of many of 
them. She need have no worry on this score. Prof. H. J. Ostlund, of the Uni- 
versity of Minnesota’s School of Business Administration, compared the prices 
of 50 leading drugstore products during the depression (before fair trade) 
with those in 1939 (during fair trade). He and his associates made the com 
parisons, State by State. They found that consumers in 19389 paid 1 percent 
less for these products, on the average, than in prefair trade depression days. 


Consumer alternatives 


The marketplace gives the American consumer abundant price alternatives. 
Interbrand competition has produced these alternatives for her. Interbrand 
competition will maintain, if not expand, their number. Mr. Brandeis wrote in 
his Harper’s Weekly article: 

“The independent producer is engaged in a business open to competition. He 
establishes his price at his own peril—the peril that if he sets it too high, either 
the consumer will not buy, or, if the article is, nevertheless, popular, the high 
profits will invite even more competition.” 

In each class of goods, brands which have been withdrawn from intrabrand 
competition compete with one another for the customer's favor; and all of thew 
brands compete with other brands and with unbranded items which retailers 
may price as they please. Private brands which compete with national brands 
have grown enormously during the past decade as giant retailers, great chains 
and supermarkets have grown in resources and skill sufficient to develop their 
own brands. This competition is fine for the consumer. 

As to the scope of price alternatives for the consumer, here are illustrations 
from Consumer Reports’ “Buying guides” for the past 2 years. 


Toilet goods and cosmetics 


Perfumes: 77 brands, ranging from 40 cents to $45 per ounce. 
Lipsticks : 29 brands, 29 cents to $1.50 in ordinary swivel case. 
Hair shampoos : 36 brands, 3.9 cents to 16.3 cents per ounce. 
Cleansing creams: 34 brands, 5 cents to 71 cents per ounce. 
Facial tissues : 19 brands, 12 cents to 41.7 cents per 100 tissues. 
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Blectric appliances mie 
Blectric frying pans, immersible: Seven brands, $17.95 to $29.95. 
Blectric frying pans, nonimmersible : Nine brands, $12.95 to $24.95. 
Plectric fans, oscillating type : 21 brands, $12.95 to $29.95. 

Blectric toasters : 18 brands, $12.95 to $39.50. a 
Blectric irons, automatic dry: 13 brands, $7 ‘95 to $14.75. 
Electric food blenders : 15 brands, $18.95 to $47.95. 


Vacuum cleaners, tank type: 27 brands, $47.95 to $150. 


Wearing apparel 
Women’s nylon hosiery : 68 brands, 69 cents to $1.35. 
Men's socks, fabric mixture : 24 brands, 68 cents to $1. 
Men’s socks, cotton : 10 brands, 49 cents to $1. ct 
Men’s shirts, broadcloth : 12 brands, $2.96 to $5.95. 
Men’s summer suits : 78 brands, $29.50 to $85. 


Watches, luggage, etc. 
Watches, jeweled : 40 brands, $25 to $500. 
“Airplane” hand luggage, women’s weekend cases : 14 brands, $14.95 to $55. 
“Airplane” hand luggage, men’s 2-suiters: 10 brands, $25 to $79.50. 
Portable typewriters : $59.50 to $209.35. 


Household products 
Floor waxes : 12 brands, 54 cents to $1.59. 
Stainless steel flatware: 42 brands, 94 cents to $10.75 per place setting. 


Photographic equipment 


Box and folding cameras under $30 : 27 brands, $4.75 to $26.50. 
Right millimeter movie cameras : 28 brands, $46.50 to $164.95. 


Sporting goods 
Rifles, .22-caliber : 14 brands, $29.75 to $182.20. 


Baitcasting rods : 37 brands, $6.57 to $24.95. 


H.R. 1253 AND THE RETAILER 


There are two schools of thought among retailers about H.R. 1253. 

An infinitesmal minority whose price policy is bargain bait on big brands— 
to attract customers—don’t like the bill. They say it would prevent them from 
passing on to their customers the benefits of their efficiency. 

The overwhelming majority of the 1,800,000 retailers in the country, whose 
survival depends on their ability to sell national brands, and at a profit, support 
H.R. 1253. They say it gives them a realistic incentive—the opportunity for 
profit—to maximize the sales power of our mass distribution system in their 
interest, but also in the interest of the economy. 

Most of the retailers in the Nation are certain that the Harris bill, if enacted, 
will remove “obstructions to the marketing of (such) identified merchandise in 
commerce which are occasioned by unfair selling practices.” They add, in the 
words of H.R. 1253, that it will “afford distributors of such identified merchan- 
dise an effective means whereby the sale of such identified merchandise at all 
appropriate stages of distribution may be consummated at prices that are ade- 
quate to stimulate said distribution and low enough to enable distributors of 
such identified merchandise to compete effectively with those marketing goods 
of the same general class and to satisfy the needs of ultimate consumers.” 

The retailer who bargain baits big brands has an especial genius for price 
maneuvering. H.R. 1253 gives him all the flexibility for such maneuvering that 
his genius requires. It gives him no excuse for failure to pass on to the con- 
sumer such savings, if any, which his efficiency permits. Whether or not H.R. 
1253 is enacted, any retailer can sell at any time at any price he pleases— 

(1) All the unbranded goods in his inventory. 
(2) All his private brands. 
(8) All national brands not withdrawn from intrabrand competition. 

These three categories account for 90 percent of the inventory of most diver- 
sified retailers. The remaining 10 percent—perhaps slightly less—represents 
national brands which might be expected to be withdrawn from intrabrand 


competition with the enactment of H.R. 1253. Even as to these, however, the 


tlailer would be able to price them as he pleases, if— 
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(a) He has not received notice as required under H.R. 1253. 
(b) He sells the goods without benefit of the identifying trademark, brand 
or hame by removing it. . 
Just as there is nothing in H.R. 1253 which would require a manufacturer ty 
avail himself of its provisions, so there is nothing in the bill which requires q 
retailer to carry brands sold in aecordance with its provisions. If he chafes at 
the restraints of H.R. 1253, the retailer can— 
(1) Refuse to stock brands withdrawn from intrabrand competition, 
(2) Prominently display and advertise, and give strident sales support to 
brands in the same general class which he prices as he pleases. ; 
(3) Slash the prices of these brands, and of unidentified merchandise 
using the same dramatic and highly visible bargain bait methods he has thus 
far reserved for national brands of established value and appeal. 


NO PROFIT, NO SALES INCENTIVE 


The independent merchant who is happy about the results of the Nielsen study 
is under no illusions about his chances for survival. He needs no selective shop. 
ping expeditions to remind him that big brand bargain bait is detouring customers 
from his store. But the conditions we are witnessing spell peril not only for 
him but also for the economy—for sales—for employment. 

Orderly marketing has all but disappeared in a number of fields because g 
condition of profitlessness prevails in the marketplace. 

Large numbers of independent merchants have lost the incentive to stock ang 
vigorously promote—like those house-to-house canvassers are doing—the gale 
of once best selling brands. Even the discounters have lost interest in brands 
that have been price cut so much—by them and by competitors who had enough 
resources to meet their bankruptcy prices—that they have lost their bait appeal, 

The big manufacturer victims of this price cutting are seeking other lawfy 
means to save their precious brands. To restore some semblance of orderly mar- 
keting. Sunbeam, for example, has an experimental consignment selling pro 
gram on the Pacific coast. General Electric is refusing in most States to reim- 
burse retailers for any portion of the cost of advertising which contains lower 
than minimum prices for GE brands. The Wall Street Journal (Oct. 8, 1958) 
reported that “the small appliance industry—battling to curb the deep price cut- 
ting that followed the widespread dropping of fair trade practices—has come up 
with a new weapon—selective distribution. To achieve selective distribution, 
appliance makers are reducing the number of wholesale distributors of such items 
as toasters, automatic coffeemakers, electric frying pans and kindred house 
wares.” 

Electric appliances are not the only items in trouble. The same thing has 
happened to cameras, records, jewelry. Price cutters, having beaten the bait 
appeal out of brands identifying these products, are now searching for bargain 
bait brands in other fields. Meanwhile such items as electrics have been drasti- 
cally deemphasized. Indeed, major department stores have moved their appliance 
departments to low traffic store areas; and these departments in other stores 
have been squeezed to midget size. At the same time, the discounters are install- 
ing new lines of merchandise—women’s wear, for example, which carry high 
profit margins. 

There is more than immediate significance to manufacturers. The National 
Retail Merchants Association, the national trade association of the department 
store industry, spelled out what market chaos can mean. Although referring 
directly to electric appliances, its special bulletin of March 21, 1958, has equal 
significance to manufacturers in all lines. Said the bulletin: 

“Without a profit—and the profit cannot be marginal—there will be little 
interest in promoting table appliances on the part of the larger stores. The 
smaller stores may go out of business altogether. What then will the national 
brand manufacturers have? Fewer outlets, and those remaining seeking to sell 
other kinds of merchandise that can make a profit. For it is outlets—above all, 
outlets—which national brands need for their continuing growth and success; 
but outlets that can make a profit handling the nationai brands * * *. 
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“phe present situation in electric table appliances raises three fundamental 
tions for the manufacturer: Who will do the selling of the whole line when 
gr ounter concentrates only on the ‘cream’? Who will introduce the na- 
a a acemte’ new items on which millions are spent in research, when the dis- 
tional says ‘Create a market first, and then I'll sell it.’ Who will be interested 
— selling the manufacturer’s items—established and new—if on the estab- 
oe item there is no possibility whatever of making a profit, and if on the new, 
Se department store has established it, the discounter makes it no longer 
nrofitable to sell it?” aed . 
These observations point up the misconception that lower price, of itself, 
yill inerease sales on the theory that it attracts potential customers in a new 
economic level. Lower price at the expense of any link in the producer-distribu- 
tor chain is not reasonable price ; it inevitably means lower incentive to sell 
and lower sales. This fact is recognized by fair trade-supporting manufacturers, 
who include some of the larger businesses of the country. They appreciate that 
without an effective system of mass distribution their sales decline, their mass 
production slows down, and both their profit and their payrolls shrink. Cut 
pricing that produces this result is no bargain for manufacturer or distributor ; 
jeither is it a bargain for America, its wage earners and its consumers. 


LOSS LEADERS 


The retailer opponents of H.R. 1253 seem to have acquired a distaste for the 
phrase “loss leader.” It may well be that they recall the stimulus which the 
destructive 1951 price war gave to the passage of the McGuire Act. Those of them 
who testified at the 1958 hearings were careful to say they did not engage in loss 
ader practices. Apparently they define “loss leader” as selling below delivered 
cost. But they certainly were offering their best selling brands below market 
yalne as established by customer purchases in such quantity as to make them best 
sellers. They offered many brands at margins well below other margins in their 
stores and below the storewide average margin. One witness submitted a price 
shedule of drug brands each of which was offered at, or only fractionally above, 
delivered cost. The profits on these brands did not keep him in business; but 
theprofits on other items more than offset his losses. 

Retailing is a complicated business. A store may stock from several thousand 
toas many as half a million items. Like the store itself, each classification of 
merchandise has its own personality. Each carries a different markup, with 
the weighted average of the differing markups adding up to the store average 
markup. To stay in business, the average markup must be high enough to enable 
the store to take in more in sales than it pays out in expenses. To do this, the 
higher markups must yield sufficient additional profit to compensate for the lesser 
profits, or no profit, of the lower than average markups. 

This factor of compensation, of balancing out, enables the retailer with large 
dollar resources to make a profit out of a loss. He goes about seeking a reputation 
for underselling his competitors in order to build store traffic. He seeks that 
reputation through cutting the price of best seller brands. It profits him to do 
# when the customers who flock into his store buy less familiar brands, includ- 
ing his own brands, in the mistaken notion that everything is a bargain in his 
store, 

Small retailers do not have the dollar resources to enter into a loss leader war 
with giant chains or other large operators. They do not have the funds to 
develop, package and promote their own private labels. They do not have the 
trading area dominance which would allow their names to substitute their own 
popularity for that of the national brands. Accordingly, their stock in trade is 
those brands whose reputation has been built by manufacturers. If they cannot 
profitably sell the best sellers among the national brands, they are doomed either 
0 extinction or to a 6-o’clock-shadow operation wherein they pick up a sale 
hereand there after the big stores have closed for the day. 

More retail stores are closing each year, and more retail failures are being 
reported each year. Concededly, many factors account for this phenomenon. 
A major factor is the condition of the market resulting from the progressive 
Weakening of the State fair trade system because of adverse court decisions. 
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As the following table shows, store closings in 1957 were about 20 percent above 
those of 1951, when the U.S. Supreme Court handed down its decision jp the 
Schwegmann case. Retail failures in 1958 were 83 percent up from those ip 
1951. 
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1U.S. Department of Commerce, Office of Business Economics. 
2 Dun & Bradstreet. 


PRICE UMBRELLA 


The independent merchant is told that he ought to be against the bill HR 
1253 because it would create a price umbrella under which discount houses would 
flourish. But the independent merchant happens to know that discount honges 
are doing pretty well in areas of the country which have never had fair trade 
Washington, D.C.; Vermont, Missouri, and Texas. They are doing well in the 
States whose fair trade acts have been weakened, as well as in those in which 
the courts of last resort have upheld the constitutionality of fair trade. 

To be sure, discounters among others have flagrantly exploited best sellers 
(identified by brands they do not own). The supporters of H.R. 1253 are satis. 
fied that the provisions of the bill will ease the problems of enforcement. This 
does not mean bankruptcy for discounters. It means that their price attractions 
will have to be in terms of brands other than those of manufacturers who will 
avail themselves of the rights afforded by the bill. 

The small businessman is also advised to drop his support of H.R. 1258 be 
eause its enactment will accelerate the growth of private brands. Whether or 
not this result will ensue remains to be seen. Private brands have been estab- 
lished over the years by retailers dissatisfied with the profit they realized from 
the sale of national brands. The trend toward private brands has, in fact, been 
accelerated by the chaotic pricing situation which characterizes today’s market. 
Big retailers are no more interested in pushing profitless national brands than 
are small retailers. 

The independent small merchants’ position on private brands is this: “Le 
the private brand develop. It’s good for competition, good for the consume. 
We're glad to match our sales drive with that of private brand retailers. Given 
an opportunity to earn a profit on the best seller national brands, we'll demon 
strate how important small business really is to the American economy. We'll 
push the national brands. What’s more, we’ll sell them in such volume that the 
manufacturers’ employees will be busy keeping up with the production lines.” 

Opponents of H.R. 1253 also whisper into the independent merchant’s ear that 
price cutting is his best secret weapon. Small business, with bitter experience 
on this subject, knows better than to engage its meager dollar resources in price 
warfare with giant retailers, many of them much larger than the manufacturers 
with whom they do business. 

STATES RIGHTS 


The rights afforded by H.R. 1253 reflect the public policy of 45 States as st 
forth in fair trade statutes enacted by their respective legislatures and signed 
into law by their respective Governors. No State fair trade act has ever be 
repealed. 

Adverse court decisions in 17 of these States have weakened the effectiveness 
of their trade acts. H.R. 1253 would restore to these States the rights 
afforded by their own fair trade acts. 

Further, the U.S. Circuit Court of Appeals has in some measure weakened the 
effectiveness of fair trade in those States whose fair trade acts have not bee 
weakened by court decision. The court has held that a retailer in any non-fait- 
trade State may sell fair-traded goods to customers living in fair trade States 
below fair trade prices applicable in these States. H.R. 1253 would permit aly 
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person suffering damage by reason of such sale to sue for injunctive relief and 
to recover the amount of damages sustained. 

The public policy of each State having fair trade laws comprehends orderly 
ditsribution. The weakening of the fair trade laws of some of the States has 
created chaos in the marketplace. Further, these States have seen a disquieting 
concentration of distribution develop in brands which were fair-traded. H.R. 
1253 would materially assist the return to orderly distribution in these States. 

The adverse court decision referred to above has opened the States to out-of- 
State, powerfully financed, mail-order houses which are promoting national 
prands through the mails and advertising them in national media. 

The out-of-State raider imperils the existence of local, independent merchants 
in all of the States. He is intent on siphoning off some of the purchasing power 
which would otherwise remain in these States. This commercial attack can 
deprive communities in these States of the taxes which the hometown retailer 
pays. It can create for-rent signs on the space occupied by the hometown re- 
tailer which should yield real estate taxes for his community. It will reduce 
his payroll and his purchasing power. Consequences such as these are preju- 
dicial to the economic well-being of the State and of the community in which 
the small local merchant lives and does business. 

ELR. 1258 is a bill of opportunity for manufacturers, retailers, and the general 
public. 

The Harris bill gives trademark owners relying on mass distribution the 
opportunity of protecting the value of their brands and the strength of their 
distribution systems, without imposing its terms on any trademark owner. 

It gives the independent merchant the opportunity to compete against giant 
retail corporations in the sale of national brands which are his bread and butter, 
without impairing the ability of any retailer to pass on to the consumer the 
benefits of his efficiency. 

It gives many opportunities to the American consumer at no cost to her. 
It gives her complete freedom of choice as to what brand she will buy and 
in what type of store her purchase will be made. It gives her a yardstick of 
price, quality, and fair treatment in which she can have confidence. It gives 
her the true savings of mass production and mass distribution working effi- 
cently together. It gives her the benefits of research, in terms of new and 
improved products, by manufacturers assured of reasonable protection of their 
brands and distribution systems. 


The Bureau of Education on Fair Trade wholeheartedly supports H.R. 1253 
because in the terms of the bill it would— 


(1) Equalize rights in the distribution of merchandise identified by a trade 
mark, brand, or name. 


(2) Afford distributors of such identified merchandise an effective means 
whereby their sale may be consummated at prices that are adequate to stimu- 
late distribution and low enough to enable distributors to compete effectively 


with those marketing goods of the same general class and to satisfy the needs 
of ultimate consumers. 


(3) Remove obstructions in the marketing of identified merchandise in com- 
merce which are occasioned by unfair selling practices. 

The Cuarrman. The committee will adjourn until 2:30 this after- 
noon, at which time our first witness will be Mr. Herman S. Waller, 


who is the general counsel for the National Association of Retail 
Druggists. 


The committee will adjourn. 


(Whereupon, at 12:25 p.m., the hearing was adjourned, to recon- 
Vene at 2:30 p.m., the same day.) 


AFTERNOON SESSION 


The Carman. The committee will come to order. 


Resuming hearings on H.R. 1253 and related bills on the subject of 
fair trade, Mr. Herman S. Waller, general counsel for the National 
lation of Retail Druggists, will be the next witness. 


Mr. Waller? 
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STATEMENT OF HERMAN S. WALLER, CHICAGO, ILL., ON BEHArp 
OF THE NATIONAL ASSOCIATION OF RETAIL DRUGGISTs 


Mr. Water. Mr. Chairman and gentlemen of the committee, my 
d _ : ’ 
name is Herman 8. Waller, of the law firm of Waller & Waller, ] 
am a member of the Illinois and Florida bars, with offices at 32 West 
Randolph Street, Chicago, Ill. 

For over 25 years I have represented the National Association of 
Retail Druggists as its legal counsel. 

The association represents the Nation’s retail drugstore owner 
with an active membership of over 36,000 independent retailers, and 
by affiliation with State and city pharmaceutical associations repr. 
sents almost every drugstore owner in the United States. 

In behalf of these community servants, the retail druggists, and the 
tens of thousands of their employees and families, I shall endeavor to 
present for your consideration the reasons for the enactment of this 
measure. 

My statement designed to limit itself to the legal concepts involved 
will necessarily transcend the corollary concepts of economics, social, 
political, and moral considerations. 

I have divided the material of my statement into four parts 
namely : 


(1) A section-by-section analysis of the measure. 

(2) The reasons why this measure is needed, and what the 
measure is designed to accomplish. 

(3) Issues and contentions raised by opponents to this meas- 
ure as gleaned from previous hearings and comments. 

(4) Conclusions. 


Mr. Chairman, at this time I would like to ask leave to introduce 
the statement for the record, the one that has been distributed to the 
members. 

The Cuatmrman. That is your entire statement ? 

Mr. Water. That is the entire statement for the record. 

I also would like to ask leave to file this statement, which was pr- 
viously filed with the committee, by reference only; so it would not 
need to be printed again in the report of the hearings of this com- 
mittee. 

The Cuarrman. That was included in the hearings of last year. 

Mr. Water. Of last year; that is right. I want to file it for refer- 
ence, to make it convenient for the members to refer to it if they se 
fit. And I left enough copies with the clerk for that purpose, 

The Cuarman. Those hearings are available to us and are made 
of reference to these hearings, so that we will have the information 
presented a year ago as well as the information that will be brought 
to our attention during these hearings. 

Your statement referred to, will be included in this record. 
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(The statement re ferred to follows:) 


gTATEMENT OF HERMAN 8. WALLER, CHICAGO, ILL., GENERAL COUN- 
SEL, NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


INTRODUCTION 


My name is Herman S. Waller, of the law firm of Waller & Waller. I am 
a member of the Illinois and Florida bars with offices at 32 West Randolph 
Street, Chicago, Til. For over 25 years, I have represented the National Associa- 
tion of Retail Druggists as its legal counsel. The association represents the Na- 
tion’s retail drugstore owners with an active membership of over 36,000 inde- 
pendent retailers, and by affiliation with State and city pharmaceutical asso- 
dations represents almost every drugstore owner in the United States. 

In behalf of these community servants, the retail druggists, and the tens of 
thousands of their employees and families, I shall endeavor to present for your 
consideration the reasons for the enactment of this measure. 

My statement designed to limit itself to the legal concepts involved will neces- 
sarily transcend the corollary concepts of economics, social, political, and moral 
considerations. 

I have divided the material of my statement into four parts, namely: 

(1) Asection-by-section analysis of the measure. 
(2) The reasons why this measure is needed, and what the measure is 
designed to accomplish. 
(3) Issues and contentions raised by opponents to this measure as gleaned 
from previous hearings and comments. 
(4) Conclusions. 
ParT 1 


A SECTION-BY-SECTION ANALYSIS OF THE MEASURE; H.R. 1253 anp H.R. 1083 


Section (1) lines 1 to 10 page 1 and lines 1 to 12 page 2. 

With respect to the distribution, in interstate commerce, of merchandise 
identified by a trademark, brand or trade name which is in free and open com- 
petition with other articles of the same general class, the Congress recognizes 
that where fair, equitable, and competitive prices cannot be maintained in the 
market place, the marketing of such identified merchandise is depressed and the 
quantities thereof moving in the channels of commerce declines. In order to 
promote and stimulate the distribution of such identified merchandise in com- 
merce, and with a view of removing obstructions to the orderly marketing of such 
merchandise which are occasioned by unfair and deceptive selling practices, 
the Congress declares it to be its policy to afford distributors of identified mer- 
chandise an effective means whereby the sale of such identified merchandise, at 
all appropriate stages of distribution may be consummated at prices that are 
adequate to stimulate said distribution, so as to enable such distributors of 
identified merchandise to compete effectively with those marketing goods of the 
same general class, and to satisfy the needs of ultimate consumers. 

By this measure, in effect Congress reaffirms the legislatively accepted concept 
promulgated by the State Fair Trade Acts, enacted by 45 out of the 48 States in 
the Union, which declares it to be in the public interest to protect trademark 
owners, distributors, and the public against injurious and uneconomic practices 
in the distribution of articles of standard quality under a distinguishing trade- 
mark, brand, or name, by providing that: “Willingly and knowingly advertising, 
offering for sale, or selling any commodity at less than the price stipulated in 
any contract (and as is in this bill provided with actual notice of price stipula- 
tion) entered into pursuant to the provision of the State act and this bill shall 
constitute unfair competition which may be actionable at the suit of any person 
damaged thereby.” " 

By this measure Congress recognizes the legitimate interest of a proprietor 
of trademarked merchandise to stimulate public demand for such merchandise 
through effective distribution, by providing that such a proprietor, when he 
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qualifies, is deemed to retain a proprietary interest in his identified merchandise 
after he has sold it to distributors, by reason of his interest to stimulate demand 
and by reason of his further interest in the continuing protection of the Zo0dwil] 
associated with the trademark or trade name identifying such merchandise, 

Congress by this measure reaffirms its faith in the antitrust laws designed t, 
preserve the benefits of fair and equal opportunities in competitive markets, by 
making available to a proprietor of identified merchandise, one of the several 
forms of legalized resale price maintenance on such merchandise, modifieg and 
as gleaned from experiences in the market place from the operation of the pp. 
visions as contained in the State Fair Trade Acts enacted by 45 out of the 4 
State legislatures in the Union. 

Section 2, lines 13 to 14, page 2. 

This section of the measure amends section 5(a) (1) of the Federal Trag 
Commission Act as amended by McGuire Act enacted in 1952 and the Federal 
Aviation Act of 1958 by combining without change, the presently contained mate 
rial in subparagraphs (1) and (6) into one paragraph. So that this section of 
the measure continues, as it did before, to declare the purpose of the section ang 
to provide for authority in the Federal Trade Commission to prevent unfair 
methods of competition and the use of unfair or deceptive acts or practices jn 
commerce. 

It is, however, significant to note at this point that this measure is Specifically 
designed not to burden the Commission with the enforcement of its provisions 
but provides a remedy which may be used by those who are damaged on account 
of a violation of its provisions, provable in accordance with established rules of 
evidence. In other words, with reference to the enforcement of the provisions 
of this measure, the remedy is limited to private civil actions of provable injuries 
established by competent evidence in accordance with acknowledged legal ang 
equitable procedures available to litigants, without resorting to special new o& 
existing tax-supported agencies. 

Subsections (2), (3), and (4) of section 5(a). 

Comprising lines 15 to 24, page 2, and lines 1 to 24, page 3, and lines 1 to 12 
page 4. 

These three subsections of the measure, with the exception of the word 
“notices” appearing on line 4, page 3, of subsection 2, again on line 2, page 4, 
of subsection 3, and again on line 7, page 4, of subsection 4, repeat verbatum 
the material heretofore contained in these subsections enacted by Congress in 
1952 as Public Law No. 452, more commonly known as the McGuire Act. The 
material in these three subsections remain necessary and desirable in order to 
continue to give effect to the provisions of the State Fair Trade Acts as far 
as their applications is concerned when trademarked merchandise travels in 
interstate commerce. 

The principal feature of the State Fair Trade Acts as is the case in this 
measure is the right to establish and maintain resale prices of identified mer- 
chandise. In the State Fair Trade Acts the right to establish resale prices 
is by way of contracts between the trademark owner and his distributors. I 
this measure the right to establish resale prices is by way of notice to the 
proprietor of identified merchandise to his distributors pursuant to the method 
provided. The addition of the word “notice” to the word contract in each of 
the subsections comprising the so-called McGuire Act provisions of this measureis 
to correlate the State acts in States which have or might adopt the notice pro- 
vision method to establish resale prices provided for in this measure. The 
addition of the word “notice” will afford uniformity and effectuation of th 
enabling provision of the McGuire Act to State acts such as Virginia which re 
cently reenacted its State Fair Trade Act providing for the establishment of 
resale prices by notice similar to the provisions in this measure, or by contract 
as is provided in most State Fair Trade Acts. The reenactment of these thre 
subparagraphs comprising the so-called MeGuire Act enacted in 1952 reaffirms 
the congressional intent of enabling State legislation in this respect to remain 
effective when interstate commerce is involved. 


Construction of the interstate commerce clause 


Dealing with the application of interstate commerce to the provisions of this 
measure, at this point it is significant to note that Congress in its constitutional 
prerogative to regulate interstate commerce, may enact such reasonable legis 
lation as may be necessary to restrict, prohibit, or regulate such commeree, il 
order to prevent harmful consequences, and for the protection of property rights 
Congress may also authorize or permit the States in specific ways, to regulate 
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i se ‘ns on i : » welfare of its citizens. 
; mmerce or impose burdens on it to protec t the welf ire of it 
serie is persuavely articulated by the U.S. Supreme Court in the fol- 
lowe epistilling Co. v. Western Md. Ry. Co. (242 U.S.C. 311 (1917) ). 
veatwoky Whip & Collar v. Ill. Central RR. Co. (299 U.S. 384 (1937) ). 
ey, U.S. (267 U.S. 432). Fs 
ae noon! Shoe Co. v. Washington (325 U.S. 310 (1945) ). 
> ential Insurance Co. v. Benjamin (328 U.S. 408 (1946) ). 
Rice Vv Santa-Fe Elevator Co. (331 U.S. 218 (1947) ). ’ ' 
the International Shoe Co. case, the U.S. Supreme Court said: “It is no longer 
Sais that Congress, in the exercise of the commerce power, may authorize 
ire States, in specified ways, to regulate interstate commerce or impose burdens 
’ 


? 
OS ee Clark Distributing Co. case, supra, the U.S. Supreme Court discussing 
the effect of the Webb-Kenyon Act, said: ; . 

“where the subject of commerce is one as to which the State may constitu- 
tionally restrict, prohibit, or regulate in order to prevent harmful consequences, 
and for the protection of property rights, Congress may, if it sees fit to put forth 
its power and to aid to so regulate interstate commerce, so as to prevent that 
ecommerce from being used to impede the carrying out of the State policy. 

In the Brooks decision, on this point the U.S. Supreme Court said: 

“Congress can certainly regulate interstate commerce to the extent of for- 
bidding and punishing the use of such commerce as an agency to promote im- 
morality, dishonesty, or the spread of any evil or harm to the people of other 
States from the State of origin. In doing this it is merely exercising the police 
power, for the benefit of the public, without the field of interstate commerce. 

In the Prudential Insurance Co. decision, the U.S. Supreme Court said: 

“The power of Congress over commerce exercised entirely without reference 
to coordinated action of the State is not restricted, except as the Constitution 
expressly provides by any limitation which forbids it to discriminate against 
interstate commerce and in favor of local trade. Its plenary scope enables Con- 
gress to promote but also to prohibit interstate commerce, as it has done fre- 
quently and for a great variety of reasons. That power does not run down a 
meway street or one of narrowly fixed dimensions. This broad authority 
Congress may exercise alone or in conjunction with coordinated action by the 
States.” ; : , yes 

Further affirming the premise that Congress in the exercise of regulating inter- 
state commerce may by regulation or statute provide a means to enforce its own 
statute, or aid by accommodating State statutes or policies legally enacted or 
maintained. ' 

In Rice v. Santa-Fe Elevator Corp. (331 U.S. 218 (1947) ), the Supreme Court 
construing the U.S. Warehouse Act by which Congress terminated the dual system 
of regulation provided by the original act and substituted an exclusive system of 
Federal regulation of warehouses licensed under the Federal act, with reference 
to the subjects covered thereby, except to the extent that express exceptions in 
the Federal act subject certain phases of the busines to State regulation. 

In this case the Court said: 

“Congress may, if it chooses, take unto itself all regulatory authority over them 
(warehouses), Share the task of the States, or adopt as Federal policy the State 
scheme of regulation” (citing Prudential Ins. Co. v. Benjamin, 328 U.S. 408). 

“Again affirming that Congress in the regulation of interstate commerce may 
by its express choice and regulation declare which State acts or policies may or 
may not be a burden on such interstate commerce. 

“As was held by the U.S. Supreme Court in So. Pacific v. Arizona, that in enact- 
ing legislation within its constitutional authority over interstate commerce, 
Congress will not be deemed to have intended to strike down a State statute de- 
signed to protect the health and safety of the public unless its purpose to do so 
isclearly manifested ; or unless the State law in terms or in its practical admin- 
— conflicts with the act of Congress or plainly and palpable infringes its 
policy.” 

“The lawmaking bodies in the past endeavored to promote free competition by 
laws aimed at trusts and monopolies. The consequent interference with private 
property and freedom of contract has not availed with the courts to set these 
thactments aside as denying due process. Where the public interest was deemed 
to require the fixing of minimum prices, that expedient has been sustained. If 
the lawmaking body within its sphere of government concludes that the condi- 
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tions or practices in an industry make unrestricted competition an inadequate 
safezuard of the consumer’s interests, produce waste harmful to the Public 
threaten ultimately to cut off the supply of a commodity needed by the public or 
portend the destruction of the industry itself, appropriate statutes pagseq in an 
honest effort to correct the threatened consequences may not be set aside beca 
the regulation adopted fixed prices reasonably deemed by the legislature to be fair 
to those engaged in the industry and to the consuming public.” 

“In another and even more clearly accentuated statement on the application of 
interstate commerce as it may apply to local transactions, the decision of the U8 
Supreme Court in the Sullivan case which interprets the application of the Fed. 
eral Food, Drug, and Cosmetic Act (U.S. v. Jordan J. Sullivan, 332 Ug, 689: 
92 Law Ed. 297 (1948) ), said: ‘ 

“*A retail druggist who purchased in intrastate commerce a number of Properly 
labeled bottles of sulfathiazol which previously had been interstate Commerce 
and removed some of the tablets and placed them in pill boxes with no label 
statement other than the word “sulfathiazol”, and sold them in intrastate cop. 
merce, violated this section of the act (meaning sec. 301(k) of the act), The 
words “held for sale after shipment in interstate commerce”, may refer to the 
first sale after interstate shipment or to any sale thereafter.’ ” 

The Supreme Court decision in the Sullivan case (U.S. v. Jordan J. Sullivan 
332 U.S. 689; 92 Law Ed. 297 (1948)) clearly indicates that although a product 
is the subject matter of a local sale, as long as it traveled in interstate commerce 
and actions concerning such product interferes with the regulation of such com. 
merce, such actions warrant the extension of the commerce clause to such lor] 
sales. Otherwise, acts of Congress in this respect would be futile. 

In this respect it is interesting to note that congressional comment on the con- 
mittee’s report (Interstate and Foreign Commerce Committee) when it considered 
recommendation of the enactment of section 301(k) of the Federal Food, Drug 
and Cosmetic Act, with reference to the power of Congress in dealing with 
interstate commerce (the subject matter of the Sullivan decision), gaia: 

“The amendments made by the bill rest primarily, and they must, on th 
recognized power of Congress to provide for appropriate regulation of activitie 
(even though intrastate in character) which affect interstate commerce or py 
which the facilities of interstate commerce might be used as an instrument tp 
work harm on the public, or which it is necessary to regulate for the purpose of 
making effective its regulation of interstate commerce.” (Citing Shreveport 
case, 234 U.S. 342; McDermott v. Wisconsin, 228 U.S. 115; Stafford v. Wallace 
258 U.S. 495: Board of Trade of Chicago v. Olsen, 262 U 1; National Labor 
Relations Board v. Jones & Laughlin Steel Corp., 301 U 1; and other later 
cases. ) 

Dealing with the protection of interstate commerce the same comment on the 
committee’s report in part said: 

“Tf the volume of interstate commerce in foods, drugs, devices, or cosmetics 
is to be maintained and extended, it is necessary that the integrity of the products 
be preserved, so far as possible, up to the time of purchase by the ultimate 
consumer. The reputation of any nationally distributed product is impaired ani 
the interstate commerce therein is depressed by adulteration or misbranding 
while the article is awaiting a sale.” 

How analogous these words apply to the sale of branded items in the market 
place which is the subject matter of regulation in this measure. 

Subsection 5 of section 5(a) lines 13 to 25, page 4, and lines 1 to 22, page 5. 

This subsection defines the terms used in this measure. In these objective 
definitions care has been employed to cover the meaning of the terms in light of 
experiences in the marketplace, and inquiries of committee members at hearings 
on H.R. 10527 in the 85th Congress. 

Subsections 6 and 7 of section 5(a), lines 23 and 24, page 5, and lines 1 to 3, 
page 6, and lines 1 to 5, page 7. 

These sections comprise the gist of this measure. Briefly these subsections 
provide that a proprietor of identified merchandise, when qualified, may by 
notice establish and control the resale prices of his merchandise, in all appre 
priate stages of distribution in interstate commerce, and or when held for safe 
after shipment in commerce. 

It is particularly significant to note that the provisions which provide forth 
right to establish and maintain resale prices is not mandatory, but is merely 
permissive. That is, a proprietor of identified merchandise is not compelled to 
establish nor maintain the resale price of his merchandise, nor is a distributor 
compelled to sell or feature such price maintained merchandise. 
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It is of further distinct significance to note that the provisions of these 
subsections encompass the categories, the persons, and the exemptions under 
which a proprietor nay take advantage of the rights afforded by this measure. 
Bach circumstance and condition provided for in these subsections recognizes a 
given experience or practice in the marketplace. Every angle has been con- 
sidered to give effect to the need and welfare of the marketplace and the ulti- 
mate good of the consuming public, For instance : . ’ 4 

(A) Section 7 specifically excludes a list of situations, more detailed in sub- 
section 9 to which the right to establish and maintain resale prices w ill not apply. 

(B) subsection 6, lines 7 to 10, page 6, provides for flexible operations of this 
measure by providing for changes in established prices in order to afford pro- 
motions, the meeting of competitive prices, closeout sales, and even the voluntary 
abandonment of the policy of maintaining resole prices. , 

(C) In the same subsection, lines 10 to 18, page 6, it is provided for price 
differentiation with reference to specific channels of distribution when such 
acts are not unlawful as is elsewhere provided. 

(D) In subsection 6, lines 10 to 18, page 6, the measure specifically recog- 

nizes and considers the U.S. Supreme Court decision in the McKesson Co. case 
(U8. v. McKesson & Robbins, 68, 316 C.C.H., 1956 Trade cases). 
’ (B) In the same subsection at the beginning thereof, not only, is the right to 
establish and maintain resale prices permissive rather than mandatory but it 
further particularly restricts such right to certain persons and to certain types 
of merchandise, namely merchandise identified by trademark, brand, or trade 
name, only when such merchandise is in interstate commerce, or is held for 
gale after shipment in commerce and then only when such merchandise is in 
free and open competition with merchandise of the same general class produced 
by others. 

‘In other words by subsections 6, 7, and 8 Congress in its prerogative to 
regulate interstate commerce provides a flexible, permissive meaus to proimote 
competitive conditions in the marketplace. That is, by this measure, no one is 
required to avail himself of its provisions. One desiring to do so, after qual- 
ifying, and abiding by its restrictions, voluntarily elects to utilize its provisions. 
Likewise, under this measure no reseller is required to assume any obligations, 
without voluntarily choosing to do so, nor is he deprived of any rights of prop- 
erty or privileges without equitable safeguards and democratic processes. 

The flexibility of this measure is further augmented, not only with reference 
to the trademark owner’s choice in embracing its policy, but also in the execu- 
tion and maintenance thereof. The flexibility permits the utilization of market 
experiences and competitive conditions, provided all resellers are uniformly and 
equitably affected. Likewise, the reseller, after acquiring trademarked mer- 
chandise with notice of the restriction as to resale prices, is, nevertheless, pro- 
tected with reference to its disposition in disregard of the restrictions provided, 
as is detailed in the exceptions contained in subsection 9 of the measure. 

With reference to enforcement of the provisions of this measure, the remedy 
is limited to private civil actions under established and recognized, legal and 
equitable, judicial procedures available to litigants, and without resorting to 
special new or existing tax-supported agencies. 

Subsection 8 of section 5(a), lines 6 to 24, page7: 

This subsection provides the remedy available to a proprietor in the event a 
distributor sells the proprietor’s products identified by his trademark below a 
price established by him in pursuance to the provisions provided in this measure. 

It should be particularly noted that with reference to the enforcement of the 
provisions of this measure it is left entirely to a person or persons who may have 
been aggrieved and who can establish that they have sustained injuries because 
of a violation of the provisions of this measure, according to the rules of evi- 
dence and procedure provided by courts of law and equity, without ealling upon 
special tax-supported agencies to expend any costs or efforts with respect thereto. 

The remedy in this measure, moreover, provides only for private civil suits 
ina State or Federal court generally available to litigants who have suffered 
damages as.a result of the prohibited provisions provided in the measure. Para- 
graph (C) of this subsection specifically and designedly limits damage suits in 
& Federal court only when the amount exceeds $10,000. It is deliberately de- 
signed to avoid burdening the Federal courts with civil damage suits involving 
mall amounts. This consideration merely again corroborates our statement 


that this measure was drafted with a view of accommodating the practical 
experiences and conditions of the market place. 
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Subsection (9) of section 5(a), lines 1 to 25, page 8, and lines 1 to 10, page 9: 

This subsection contemplates situations and circumstances in the marketplace 
which constitute exemptions to which the provisions of this measure wij not 
apply. This again illustrates that the sponsors of this measure have fairly ang 
equitably considered contingencies and practices, which the marketplace reveals 
as being necessary and desirable to afford a free and fair flow of competition 
in the interest of the general public welfare. 

Subsection 10, the concluding provision of this measure lines 11 to 22 page 9 

This subsection provides limitations and restrictions consonant with Federal 
antitrust policies. By this measure, Congress reaffirms its faith in the antitrust 
laws designed to preserve the benefits of fair and equal opportunities jn com- 
petitive markets. 

The proponents of this measure submit that by its provisions Congress jp the 
interest of orderly markets in the distribution and promotion of identifieg mer- 
chandise in interstate commerce seeks to promulgate a duel purpose, namely: 

(a) To protect the property rights represented by the goodwill in trademarks 
used in the distribution of consumer accepted products, of recognized yalye 
and competitively priced from being abused and destroyed by a few predatory 
price manipulators. 

(b) To eliminate unfair and deceptive methods of competition, thereby help 
prevent the growth of monopoly and concentration in the field of distribution 
controlled and dominated by superior and greater capital power. 

By this measure Congress recognizes and ratifies the overwhelming public 
acceptance, judicial approval, and economic stability of legalized vertical resals 
price maintenance as an appropriate means to accomplish and effectuate a pre 
scribed, equitable, and self-enforcing (that is without taxpayers funds) remedy 
designed to safeguard property rights and to promote fair competition fm the 
field of distribution. 

Part 2 


Reason Wuy IT Is IMPERATIVE FoR ConGRESS To ENAct THIS MEASURE IN Onn 
To PROMOTE THE DISTRIBUTION IN COMMERCE OF MERCHANDISE WHICH Is Ipgy- 
TIFIED BY A TRADEMARK, BRAND, OR NAME, AND How Tuts Measure Accoy- 
PLISHES THE TASK 


Probably the foremost reason why this measure should be enacted ig the 
solemn statement contained in the preamble to the Federal Constitution which 
succinctly asserts: 

“We the people of the United States in Order to form a more perfect Union, 
establish Justice, insure domestic Tranquillity, provide for the common defence, 
promote the general Welfare and secure the Blessings of Liberty to ourselves 
and our Posterity, do ordain and establish this Constitution for the United 
States of America”’. 

In line with the above pronouncement the Constitution of the United States 
by section 1, article 1, provides: “That all legislative Powers herein granted 
shall be vested in a Congress of the United States, which shall consist ofa 
Senate and a House of Representatives.” Among the powers specifically granted 
to the Congess by section 8 of article 1 is: “To regulate Commerce with foreim 
Nations and among the several States, and with the Indian Tribes.” It is 
further provided in that section for Congress “To make all Laws which shall 
be necessary and proper for carrying into Execution the foregoing Powers 
vested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof.” 

To correlate this ostensible reason for the enactment of this measure, it 
would be necessary to embrace earnest and extensive discussions of the social, 
ethical, economic, political, and legal concepts pertinent to the problems it- 
volved. As a lawyer, I shall, however, limit my remarks, as much as i 
reasonably possible, to the legal reasons why this measure should be enacted. 

The legal concept embraced and provided by this measure involves the adop 
tion of a congressional policy which will permit legal resale price maintenant 
of merchandise which is dientified by a trademark, brand, or trade name al 
which is in free and open competition with other articles of the same general 
class distributed in interstate commerce, or is held for sale after shipment it 
commerce, with a view of protecting one’s property rights represented by the 
trademake and the goodwill which it represents, and of eliminating unfair and 
deceptive method of price competition in the marketplace in the distribution of 
such merchandise. 
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The legal concept embraced in this measure is analogous to the concept ex- 
pressed in the State Fair Trade Acts enacted by 45 out of the 48 (now 49) 
State legislatures in the lt nion, the preamble of which provides: “An Act to 
protect trademark owners, distributors and the public against injurious and 
qneconomic practices in the distribution of articles of standard quality under 
a trademark brand or name.’ 

It might be significant to note here, also, that Congress, concerning the 
subject matter of resale price maintenance, on two separate occasions hereto- 
fore recognized the problem by providing legislation in order to effecuate the 
application of the State Fair Trade Acts as far as it may involve interstate 
commerce. In 1936 when it enacted the Miller-Tydings Act to amend the 
Sherman Antitrust Act and again in 1952 by enacting the McGuire Act an 
amendment to the Federal Trade Commission Act. 

To correlate the experiences in the marketplace under the State Fair Trade 
Acts with the provisions provided for in this measure and the urgency thereof, 
jast year before this committee at hearings on H.R. 10527 a bill similar to the 
measure before you, I have in behalf of the proponents filed a statement con- 
sisting of 219 pages detailing in many respects the reasons why Congress should 
eosider the favorable enactment of a measure to provide for permissive resale 
price maintenance of merchandise identified by a trademark, brand, or trade 
name, when such merchandise is in free and open competition with other articles 
of the same general class. ; 

[ respectfully urge members of this committee to examine the material here- 
tofore submited and, accordingly, I ask leave, by reference, to incorporate that 
material with my present statement. The entire 219-page statement, together 
with my testimony thereon is contained in the report of the house hearings 
before this committee on H.R. 10527 similar in scope with the measure now 
before you. For convenience of the members of this committee I have made 
available several copies of the mimeographed statement, so that when I make 
reference thereto I cite the pages in both prints. 

Witnesses who have already appeared before this committee, and those who 
will appear after me as proponents of this measure, have and will testify to 
the practical and economic reasons as gleaned from their experiences in the 
marketplace, why this measure is needed in order to promote mass distribution 
of identified merchandise, and why, when fair, equitable, and competitive prices 
cannot be legally and effectively maintained in the distribution of such merchan- 
dise in interstate commerce, the marketing of such merchandise is depressed 
and the quantity thereof moving in the channels of commerce declines. 

For a more adequate understanding of the problems involved, presented in 
some detail, I respectfully invite your perusal of the material contained in 
my extended statement, appearing on page 15 to page 53, or page 361 to page 
$80 inclusive of the printed report of the House hearings on H.R. 10527, en- 
tiled “The Concepts Involved; (a) Legal and (b) Economie and Social.” 
And for a more detailed examination of the scope and bases, as well as the 
historical background of the resale price maintenance concept before and after 
the enactment of the State fair trade laws, I direct your attention to the 
material contained in my extended statement, entitled parts 3 and 4 thereof 
on page 68 to page 108 or on page 388 to page 407 of the printed report of 
the House hearings on H.R. 10527 of the 85th Congress, 2d session. 

In our free enterprise economy, up to 1911, resale price maintenance in the 
form provided by the State Fair Trade Acts or in the form provided by this 
measure was legal and proper. However, in 1911 by the U.S. Supreme Court 
decision in the Miles case (Miles Medical Co. v. Park, 220 U.S. 373) the Court 
held that resale price maintenance by contract, or for that matter by any other 
form, unless specifically provided by statute, constitutes a violation of the Sher- 
man antitrust law. 

With the growth of the popularity and acceptance of branded products, and 
the reliance by the consumer on the value and integrity of the product as 
represented by the price, also grew devious competitive practices to the growing 
detriment of our political, social, and economic institutions. One of these un- 
desirable trade practices, now prevalent in the marketplace is reflected by 
the method of engaging in selective, predatory, deceptive, and uneconomic price 
cutting of highly advertised, consumer accepted trademarked products, which 
experience and recent investigations have demonstrated inevitably results in— 

(@) A diminution in the marketing of such products. 
(b) A concentration in the field of distribution which is controlled and 
dominated by superior and greater capital power. 
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(c) A stifling of the benefits of fair and equal opportunities of COnIpet! 
tion in the marketplace. _— 
(d) A toleration of unwarranted injuries and the destruction of Dropert 
and property rights, such as are reflected by the goodwill in trademark. 
brands or trade names. = 
(e) A stifling of equal opportunities in the marketplace, thereby Weaka 
ing the benefits of the antitrust laws. 4 - 
(f) A toleration of tortious interference with established lega} and eq 
tractual rights and relationships. - 
(g) The permission of false, deceptive and misleading advertising to 
the disparagement and defamation of the character of competitors. 
(h) A contravention of a just and fair order of competitive Practiogs 
contrary to ethical, social and economic conduct in serving the consuming 
public. : 

With respect to the effect of selective price cutting of highly advertised trade. 
marked articles below established prices, it is generally agreed by impartig] 
observers that such practices in the marketplace are usually initiated and 
continued by a certain few, for the express purpose of enticing customers from 
other merchants by creating the false and deceptive impression that the price 
cutter’s economic ability is greater and more efficient than that of hig ep. 
petitors; and that the prices, not only of cut-priced articles but of all articles 
are more favorably priced by him than those of his competitors. However, the 
price cutter, in fact and from actual experience is not selling on the strength 
of his own efficiency, but on the strength of the years of consistent advertising 
of the manufacturer, who thereby built his goodwill and public acceptance 

This expanding practice in the marketplace invariably precipitates sever 
undesirable and damaging results, foremost among which are: Disastrous 
uneconomic price wars; a reluctance on the part of competitors to feature ani 
sell such unprofitable merchandise, thereby bringing about a diminution of th 
marketing of such products; the perpetration of an unwarranted injury an 
frequently a complete destruction of the property rights of the prodneer of sneh 
products as is represented in the goodwill attached to the trademark; the pro 
motion of a concentration of a distribution among those who can continue the 
longest to absorb the losses sustained in such price wars, because of their 
greater concentration of capital; and finally and probably most important, 
such a practice stifles and restricts equal opportunities in the marketplace, 
thereby frustrating the benefits of our antitrust laws. The first victim of this 
nefarious practice is the manufacturer, then the consumer, and ultimately th 
average small distributor. 

On the evils of price cutting in the marketplace, probably most dramatically 
asserted, is the statement of Justice Louis D. Brandeis when as far back as 
1913 he said: 

“Americans should be under no illusions as to the value or effect of price at: 
ting. It has been the most potent weapon of monopoly—a means of killing the 
small rival to which the great trusts have resorted most frequently. It is» 
simple, so effective. Farseeing organized capital secured by this means th 
cooperation of the short-sighted unorganized consumer to his own undoing 
Thoughtless or weak, he yields, to the temptation of trifling immediate gain; 
and selling his birthright for a mess of pottage, becomes himself an instrumetlt 
of monopoly.” 

With equal emphasis Justice Oliver Wendell Holmes, in the very case whieh 
held that resale price maintenance without specific statutory provision to bet 
violation of the Sherman antitrust law, in his dissent opinion said: 

“T cannot believe that in the long run the public will profit by this Cow 
permitting knaves to cut reasonable prices for some ulterior purpose of their own 
and thus to impair, if not destroy, the production and sale of articles which 
it is assumed it is desirable that the public should be able to get.” 

Equally apropos, Justice Wilson, of the Illinois Supreme Court, in the case 
which upheld the constitutionality of the State’s Fair Trade Act, said: 

“It is wholly immaterial whether the individual members of this court agre 
with the economic and social philospohy upon which the Fair Trade Act 
established, and no duty rests upon us to pass upon the wisdom of the econo 
public policy which it declares. That function is wholly legislative. It is met 
a judicial function to lecture either the public or business. Neither is it withi2 
the province of the court to philosophize concerning economic conditions. b 
passing, however, we cannot help but note that many of the present legislatir 
enactments, such as the fair trade acts of New York, California, and, Iilinos 
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are resultants prought about because of the failure of the public, and particularly 


pusiness public, to observe those ethical principles which lie at the very 
o tion of fair dealing and business honesty. The shady efforts made by 
aa obtain an unfair advantage over others are not compatible with good 
‘itizenship nor in keeping with the best traditions of the law merchant as known 
the common law. If public opinion cannot check these practices, then busi- 
at ean expect legislatures to attempt to remedy them.” 
ner corroborate my assertion that the practice of selective and retaliatory price 
tting of trademarked merchandise results in an unwarranted injury and some- 
ti s a complete destruction of the property rights reflected in the goodwill 
vfablished by the owners of the trademark, I stress the observation of Dr. 
Gordon Siefkin, professor, economics and dean of the School of Business Ad- 
ministration of Emery University, in this article entitled, “Economic Aspects 
of Retail Price Maintenance” dealing with the effect of price cutting of branded 
ucts, asserts among other things that the producer's activities in differenti- 
ating his product from that of others has incidentally given to many consumers 
standards of quality and other bases, which serve as guides in making their 
choices between items in a given line of merchandise. That the faith and 
confidence in the manufacturer, and the purchaser’s feeling concerning the 
quality and worth of the item are all additional, but, very important charac- 
teristics of the branded merchandise. In many people s minds, as they evaluate 
certain types of merchandise, quality is associated with price, and the mere 
fact that the price of a given branded article varies may lead to uncertainty in 
the consumer’s mind concerning: the consistent quality of the item. Dr. 
Siefkin, pursuing his premise on this point, said: 

“Price cutting may lead to doubt concerning quality, reduce sales, as well as 
reduce the number of retail outlets for the brand. The manufacturer who has 
spent a great amount of money in establishing the good reputation of his firm 
and in making his trademark an index of quality in the minds of the consum- 
ers has created a business asset of great value. At the same time, in establish- 
ing the consumer acceptance for his brand of a given item, he has provided the 
ensumer with some standard or measure (imagined or real) which enables 
the consumer to make his choice with greater confidence and to feel that the 
purchase is worth what it cosis. Uniformity and stability in the price of a 
branded item may be as important as the level of the price itself in giving the 
consumer confidence that he has made a ‘good buy.’ Consumer doubt concern- 
ing the quality of an item which has been submitted to price cutting may cause 
doube to arise concerning the quality of other products bearing the same trade 
mark. Thus, the manufacturer's general reputation and goodwill become in- 
volved.” 

To confirm the fundamental premise propounded by Dr. Siefkin on this point 
the U.S. Supreme Court on several occasions and particularly in the OJd Dear- 
torn Distributing Co. case (299 U.S. 185) in which case the Court unanimously 
wheld the constitutionality of fair trade said: 

“Appellants own the commodity; they do not own the trademark or the good- 
will that the trademark symbolizes. And goodwill is property in a very real 
sense, injury to which, like injury to any other species of property, is a proper 
subject for legislation. Goodwill is a valuable contributing aid to business— 
sometimes the most valuable contributing asset of the producer or distributor 
of commodities. And distinctive trademarks, labels, and brands are legitimate 
aids to the creation or enlargement of such goodwill.” 

In another very aptly worded observation, touching this premise the Supreme 
Court of North Carolina in the case of Eli Lilly & Co. v Saunders, (4S.B. (2) 528) 
said ; 

“In our opening analysis we stress the fact that the producer and seller of a 
branded commodity along with the commodity itself, transfer the use of the 
goodwill, which use is made effectual by the use of the distinguishing brand or 
(rademark. The quantity of the commodity corporeaily passed by the sale 
is always a relatively nnimportant item, but the entire goodwill of the producers 
wusiness, with all of its force and effectiveness, it put behind the product in the 
hands of the retailer for use in including consumer purchases, and, conversely, 
the entire goodwill may be appropriated and prostituted by the cutrate dealer 
who uses it, not to promote the sale of the branded commodity, but to increase 
his sale in other commodities. In either case, the entire goodwill is involved, 
iM in @ very real, if not technical sense, subject to a servitude. On this 
mineiple there is no sound reason why, under favoring legislation, the parties 
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should not be permitted to bargain with reference to the conditions upon Which 
this servitude may be imposed, and none why this may not take the form of an 
agreement as to the resale price, the maintenance of which is to their fair mutual 
advantage.” 

Accordingly we submit that it is uniformly recognized that it is the duty of 
the legislature, by constitutional imposition, to provide by effective legislative 
enactments, ways and means, of protecting property and property rights jy 
order to support and foster the prime aim and object upon which democratic 
governments were established and thrived; namely, the safeguarding of life 
liberty, and the pursuit of happiness with its corollary, the enjoyment of One's 
property legitimately and legally acquired from destruction and unfair invasion 
by others. 

Statesmen, economists, sociologists, and an enlightened judiciary have in 
unison, since Adam Smith’s time, vehemently preached the generally accepted 
theory that the role of the state is not jus tthat of the policeman. Ina growing 
ever-changing, complex economy, such as has developed in this country, partie. 
ularly in the past 25 years, tending more and more toward monopoly concentra. 
tion and a dog-eat-dog type of competition, the state must function ag an 
economic stabilizer, helping to establish and maintain a balance of forces, The 
legislative function and the law must be a living process which provides g 
balance to changing economic, social, and ethical conditions which arise in the 
marketplace of an acquisitive society. As far back as 1860, Abraham Lincoln, 
emphasizing the role of government, said: “The legitimate object of government 
is to do for the people what needs to be done, that which they cannot by 
individual effort do at all, or do so well for themselves.” 

With respect to my assertions that selective and predatory price cutting of 
identified merchandise impedes and depresses the benefits of competition in 
the marketplace, thereby resulting in a dimunition of equal opportunities as 
well as weaken the purpose and benefits of our antitrust laws, I respectfully 
direct your attention to the material contained in my extended statement 
pages 28 to 52, entitled “Economic and Social Concepts,” or page 368 to page 
380, both inclusive, in the House report of hearings on H.R. 10527, as well as 
the material on pages 122 to 127 of my extended statement, or pages 416 to 418 
of the House report, being my refutation to the allegation by the Department 
of Justice that the price-maintenance concept as reflected by this measure, and 
as corroborated by the experiences of the State fair trade acts, is inconsistent 
with the basic philosophy of the antitrust laws. 

I believe you will find the material informative and appropriate to a con- 
sideration of the measure before you. Permit me, nevertheless, to stress here 
that economists, legislators, the judiciary, and businessmen large and small, 
from experience in the marketplace, all recognize without much contention that 
the American free enterprise system operates best in an atmosphere of con- 
petition. A competition which is fair, effective, and workable and which en- 
braces factors which prevent monopoly and concentration in any field of 
endeavor; encourages and maintains freedom of opportunity in the marketplace; 
prohibits predatory practices; and preserves our national economic policy of 
free enterprise. 

I submit that tolerated practices in the marketplace which countenance false 
and misleading advertising claims; fraudulent and deceptive price comparisons; 
predatory price cutting of established resale prices, loss leader selling to bait 
customers, and the free and open disparagement of the character of one’s com 
petitors, will inevitably stifle competition and the benefits thereof to the ulti 
mate detriment of the general public welfare. 

It is commanding to note that the U.S. Attorney General Brownell’s Com 
mittee To Study the Antitrust Laws (report released in April 1955) vehemently 
asserts the following premises concerning the application and value of compet: 
tion in the marketplace. 

“(A) The general objective of the antitrust laws is the promotion of compe 
tition in open markets and to secure equality of opportunity. F 

“(B) That the heart of our national economic policy has long been faith 
in the value of competition. 

“(C) That effective competition must be a workable competition as compared 
with pure and perfect competition. 

“(D) That public policy cannot afford to be indifferent to the elimination of 
competition within an industry. 

“(E) That good public policy is founded on the economically sound * 
sumption that competition will on the average result in much more progressive 
ness and efficiency than monopoly. 
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«(P) That there should be no predatory preclusive tactics, such that their 
national effect would be to enable the user to eliminate rivals without regard 
to their efficiency, or at least to place them under serious handicaps irrelevant 
SE ene concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference among 
rn) That competition must also do a social job as well. 

«(J) That the major economic aspects of workable competition are those 
factors which prevent monopoly; encourage the freedom of opportunity for 
entry of new rivals, and that the cost of entry into the competitive area should 
not be impractically high; independence of the rivals entering an industry; 
and industry shall be free from predatory practices.” — : 

To corroborate my assertions on this point bear with me when I again refer 
you to the following pointed U.S. Supreme Court decisions: - . 

(lark Distilling Co. v. Western Md. Ry. Co. (242 U.S. 311 (1917) ), Kentucky 
Whip & Collar v. Ill. Central R.R. Co. (299 U.S. 334 (1937) ) ; Brooks v. l ce 
(267 U.S. 432) ; International Shoe Co. v. Washington (325 U.S. 310 (1945) ); 
Prudential Insurance Co. v. Benjamin (328 U.S. 408 (1946)) ; Rice v. Santa-Fe 
Blevator Co. (331 U.S. 218 (1947) ). od ; 

In the Brooks decision, on this point the U.S. Supreme Court said: ; 

“Congress can certainly regulate interstate commerce to the extent of forbid- 
ding and punishing the use of such commerce as an agency to promote immoral- 
ity, dishonesty, or the spread of any evil or harm to the people of other States 
from the State of origin. In doing this it is merely exercising the police power, 
for the benefit of the public, without the field of interstate commerce.” 

In Rice vy. Santa-Fe Elevator Corp. (331 U.S. 218 (1947) ), the Supreme Court 
construing the U.S. Warehouse Act by which Congress terminated the dual system 
of regulation provided by the original act and substituted an exclusive system 
of Federal regulations of warehouses licensed under the Federal act, with refer- 
ence to the subjects covered thereby, except to the extent that express excep- 
tions in the Federal act subject certain phases of the business to State regula- 
tion. 

In this case the Court said: 

“Congress may, if it chooses, take unto itself all regulatory authority over 
them (warehouses), share the task with the States, or adopt as Federal policy 
the State scheme of regulation (citing Prudential Ins. Co. v. Benjamin, 328 
U.S. 408). 

“As was held by the U.S. Supreme Court in So. Pacific v. Arizona that in en- 
acting legislation within its constitutional authority over interstate commerce, 
Congress will not be deemed to have intended to strike down a State statute de- 
signed to protect the health and safety of the public unless its purpose to do 
so is clearly manifested; or unless the State law in terms or in its practical 
administration, conflicts with the act of Congress or plainly and palpably in- 
fringes its policy. 

“The lawmaking bodies in the past endeavored to promote free competition by 
laws aimed at trusts and monopolies. The consequent interference with private 
property and freedom of contract has not availed with the courts to set these 
enactments aside as denying due process. Where the public interest was deemed 
to require the fixing of minimum prices, that expedient has been sustained. If 
the lawmaking body within its sphere of government concludes that the condi- 
tions or practices in an industry make unrestricted competition an inadequate 
safeguard of the consumer’s interests, produce waste harmful to the public, 
threaten ultimately to cut off the supply of a commodity needed by the public, 
portend the destruction of the industry itself, appropriate statutes passed in 
an honest effort to correct the threatened consequences may not be set aside 
because the regulation adopted fixed prices reasonably deemed by the legislature 
tobe fair to those engaged in the industry and to the consuming public.” 

The Federal Trade Commission in 1948 in one of its periodic reports to Con- 
gress voiced grave fears over corporate growth and concentration when it said: 

“No great stretch of imagination is required to foresee that if nothing is done 
to check the growth of concentration, either the giant corporations will ulti- 
mately take over the country, or the Government will be impelled to step in and 
impose some form of direct regulation in the public interest.” 
an Grover Cleveland, back in 1896, in his annual message to Congress 
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“Another topic in which our people rightfully take a deep interest may be here 
briefly considered. I refer to the existence of trusts and other huge Aggrega. 
tions of capital, the object of which is to secure the monopoly of some partiey. 
lar branch of trade, industry, or commerce, and to stifle wholesome competition, 
When these are defended, it is usually on the ground that though they increase 
profits, they also reduce prices, and thus may benefit the public. It must be re. 
membered, however, that a reduction of prices to the people is not one of the Teal 
objects of these organizations, nor is their tendency necessarily in that diree 
tion. If it occurs in a particular case it is only because it accords with the 
purposes of interests of those managing the scheme. 

“Such occasional results fall far short of compensating the palpable evils 
charged to the account of trusts and monopolies. Their tendency is to crush 
out individual intelligence and to hinder or prevent the full use of bhumay 
faculties and the full development of human character. Through them the 
farmer, the artisan, and the small trader are in danger of dislodgment from the 
proud position of being each his own master, watchful of all that touches his 
country’s prosperity, in which he has an individual lot, and interested in gy 
that affects the advantages of business of which he is a factor, to be relegateg 
to the level of a mere appurtenance to a great machine, with little free will, 
with no duty but that of passive obedience, and with little hope or opportunity 
of rising in the scale of responsible and helpful citizenship. * * * Whatever 
may be their economic advantages, their general effect upon personal character 
prospects, and usefulness cannot be otherwise than injurious.” 

President Dwight D. Eisenhower, in 1953, upon the appointment by US, 
Attorney General Brownell’s National Committee To Study the Antitrust Laws, 
expressed the hope that this group would: 

“* * * provide an important instrument to prepare the way for modernizing 
and strengthening our laws to preserve the American free enterprise against 
monopoly and unfair competition.” 

We, therefore, submit that in areas where the marketplace is free from unfair 
methods of competition, so that equal opportunities are available for the small 
as well as the large, small business enterprise is strong and small businessmen 
are prosperous. In such communities the level of civic welfare, people’s stand. 
ard of living, their interest in civic projects, such as health, recreation, 
education, and well-being all tend to be on a somewhat higher level. 


Consumer’s concern in resdle-price maintenance of branded merchandise 


Equally as important, if not even more so, to the members of this committee as 
well as to legislators generally, is how well the provisions of this measure 
contribute to the welfare of the consumer, that is, the general public. 

The classic excuse for the few lurist-type merchants to engage in loss-leader 
selling and the accompanying deceptive practices now rampant in the market 
place, is their tender and charitable concern for the consumer. And in support 
of their contention clamorously urge that: 

Effective enforcement of this measure will impair competition at all 
levels of production and distribution. 

That this measure permits price fixing by private persons for their own 
pecuniary interests without consideration for the consumer and that such 
prices would not be tested for reasonableness by any instrumentality, public 
or private. 

That resale price maintenance as is exemplified by the State fair trade 
acts and as embodied in this measure, will restrict the passing on probable 
price reductions made possible by the more efficient distributor. 

In my extended statement in support of H.R. 10527, in the last Congress, I 
believe we have adequately refuted these contentions. Accordingly, your atte 
tion is respectfully directed to that material of the statement on page 130 as 
item (D); on page 137 as item (E); and on page 147 as item (H), and core 
spondingly in the printed House report of the hearings on H.R. 10527 on page 
419, 422, and 426. 

To further support and corroborate the proponents’ position with respect 
to the contribution of this measure to the welfare of the consumer generally, | 
take the liberty to quote several paragraphs from an article entitled, “Economie 
Aspects of Resale Price Maintenance,” by Dr. Gordon Siefkin, professor of 
economics, and dean of the School of Business Administration of Emory Uni- 
versity, particularly as far as it concerns consumers in the marketplace. 

“The present examination of some of the economic aspects of resale price 
maintenance is based on a rather careful study of the more readily available 
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iconssions Of the fair trade laws as found in reports of Federal Government 
dee ies, in congressional hearings and reports, in trade association literature, 
agen iodicals learned journals, and books dealing with marketing institutions 
oie policies. The conclusion reached is that a number of the contentions 
and DF ing the detrimental effects of resale price maintenance on the public are 
one rted by the facts. Certain other conclusions of those who vigorously 
= nie price maintenance are not as obvious as they may first appear to 
be. They are at least open to serious question and remain definitely debatable 
economic grounds. Lastly, there are a number of situations in which resale 
oe maintenance, as it can or actually does work in practice, can benefit certain 
Tae of business or the consuming public, without unreasonable prejudicing 
the interests of other segments. Moreover, certain aspects of resale price 
maintenance can conceivably operate in a manner beneficial to all groups. 


CONSUMERS AND PRODUCERS ARE THE SAME PEOPLE 


“Jp analyzing the economic nature and possible impacts of resale price main- 
jenance, it must be borne in mind that economic society is not divided into 
mutually exclusive groups whose interests are necessarily and inevitably 
diametrically opposed one to the other. F or purposes of analysis and to elimi- 
nate confusion which might come from trying to consider all at once the many 
factors which are parts of a complex society made up of interdependent members, 
we study people as laborers, as employers, as consumers, as retailers, or in any 
eof a number of other different roles which the individual may occupy. How- 
wer, in fact, the individual is a number of things at the same time and must be 
recognized as such. 

“4 simple model may be the only way to begin an analysis of a complex situa- 
tion, However, the conclusions can be very misleading as guides in actual 
practice if the model is confused with reality. Although the consumer and his 
interests are frequently discussed in terms which suggest that he is one who 
eapies no other economic role than that of purchaser of goods and services in 
the market, actually he is an income spender only because he is also an income 
receiver. Conversely, it is true that the person who makes his living producing 
goods and services, as an employer or employee, in business or industry, is an 
inome receiver only because he is also an income spender. As an income 
gender or consumer, he creates a demand for goods and services. Production 
of goods and services generates income which enables the recipient to be an 
dfective demander of goods and services in his capacity as a consumer. Thus, 
the business system is one in which dollars flow in a circular manner making a 
great complex of interdependent parts.” 


PEOPLE’S INTEREST IN THEIR ROLE AS CONSUMERS IS NOT DOMINANT 


“The ‘public, whose welfare is to be promoted by public policies in the business 
und economic sphere, is not exclusively the consuming public but also the 
public in its role as members of the business community engaged in producing 
and selling goods and services. Indeed, there is a considerable amount of evi- 
dence which suggests that people ordinarily are more concerned with their 
vefare as producers and in public policy which aids them in their capacity 
is income earners than they are in the policies aimed at improving their welfare 
as ineome-spending consumers. 

“It is sometimes stated that in consideration of public business and economic 
pélicy the voice of the consumer is seldom heard and that the consumer in- 
lerests are ineffectively represented. The implication is that all of the other 
people who have an interest in a proposal are effectively represented but that 
the poor consumer is not organized to present his point of view effectively— 
if the consumer were an altogether different person from any of the others 
Whose interests are being represented. Would the situation not be stated more in 
accord with the facts if it were pointed out that the citizen who is at the same 
time an income earner and an income spender, has merely indicated his greater 
interest in how a proposed public policy may affect him in his role as a producer 
than in his capacity as a consumer? 

“The fact that there are not many well-organized and highly articulate con- 
sumer Organizations to present the income spender’s point of view, is not a 

ent explanation. In this country, certainly there are great talents for 
irganization, and the ease of communication makes it possible to effect an or- 

@hization for nearly any purpose in which a number of people may be inter- 
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ested. The relatively slow growth of general consumer cooperatives in 
country illustrates the point. The fact that the consumer cooperative » 
ment has as one of its functions the conduct of continuous ‘missionary’ oo 
of promotional activity, to enlist consumer interest initially and to hold 
sumers in the movement, suggests that most people do not consider themse} 
first as consumers. ” 
“Improvement in the efficiency with which goods are produced in q coun 
can be passed on to members of society in one of two ways. Wages ang Other 
forms of income can be held at the previous level and the benefits of improved 
efficiency reflected in lower prices for goods. The other alternative is for pyj 
to be held at their previous level while wages and other types of incon 
raised. Hither arrangement results in the distribution of more goods for the 
satisfaction of consumer desires. Most of the bargaining and the choi : 
which are made having a bearing on which of the two alternatives shall le 
selected indicate that in this country increased income, rather than lower COn- 
sumer prices, are the most desired goal. Trade unions, for example, ordinari} 
appear to press their claims for increased wages with much greater vigor than 
they exhibit when representing the interest of their members as consumers” 


PUBLIC INTEREST MAY INCLUDE INTERESTS OF BUSINESS 


“Once it becomes clear that the consuming public is made up of the same 
people whose livings are earned in retailing, manufacturing and other phages 
of business activity, the problem of evaluating a proposed public economic ang 
business policy to determine if it is in the public interest becomes one ¢ 
examining how the policy may affect the balance between the public’s interests 
in its role as consumers on the one hand and in its role as producers in a profit. 
motivated system on the other. It should not be necessary or appropriate that 
the wisdom or folly of a public economic or business policy be judged on the 
assumption that the gains or benefits accruing to the public, or a segment of the 
public, as producers and income earners must be at the expense or detriment of 
the public in its role as income spenders or consumers. 

“The kind of interdependence which has been suggested above is reflected 
in the statement that ‘what is good for the country is good for business’ 
This is perhaps a somewhat broader concept than that suggested by the phrase 
that ‘what is good for business is good for the country.’ However, once the 
interdependence of income earning and income spending is recognized, ther 
is no antisocial attitude involved in the view that what is bad for busines 
is bad for the country. 

“A great number of the results which opponents of resale price maintenane 
have suggested as following inevitably from the fair trade laws would be inev- 
table only if the conditions assum2d by the economic theory upon which their 
analysis is based are in fact reproduced in the market. As more information 
becomes available concerning the actual operation of business and economie 
forces in the market, there is an increasing hesitancy to assume that the forces 
actually operating in the market will give the same results as price theory woul 
suggest. ‘The quest for useful generalizations about how businessmen do and 
should set prices continues. This quest has not been very fruitful so far because 
we know so few of the basie facts upon which to base such generalizations * ** 
pricing theory is of some help, but not much. It tells the facts which are rele 
vant and how these should be analyzed by profit-maximizing individuals or firms 
As an aid to understanding behavior, however, it has serious shortcomings 
Businessmen’s conceptions of the relevant facts are often not what they should 


be. Measurements of the relevant facts are often necessarily and significantly | 


imprecise; * * * rivals and consumers often do not have the prescribed systel 
of values for behavior assumed in the theory. Finally, businessmen are oftel 
motivated by the desire for things other than maximum profits’ (James H 
Lorie, associate professor of marketing, School of Business, University of Chi- 
cago, in the Journal of Business, July 1954, p.179).” 


A MANUFACTURER’S GOODWILL AND REPUTATION FOR QUALITY MAY BE RELATED 10 
PRICE OF HIS PRODUCT 


“One aspect of fair trade law discussion relates to the goodwill and reputatioa 
which a manufacturer may have established for his trademark. Some mantle 
turers feel that their reputations and the quality which is associated with their 
products in the minds of consumers are related to the selling price of the product 
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this use quality is associated with price, they feel that departures from the 
nove aa price may reduce consumer confidence in the quality of the product 
types and even reduce the volume of sales immediately or at least in the longrun. In 
COD- on eases, resale price maintenance is considered as vital if consumer con- 
elves dence in the worth and quality of the item is to be preserved. ; 

“Other manufacturers may not feel that price cutting will damage their repu- 
untry tations or the public’s opinion as to the quality of their products. Here it is 
Other difficult and probably unwise to generalize. Some types of products lend them- 
roved wives to the establishment of qualitative differences related to price ; others do 
prices t, Some manufacturers elect to disregard the quality consideration and choose 
@ are - npete almost entirely on the basis of price, or to seek to maintain their 
mr the vgatations for quality without reference to price. 


nai “ft is sometimes contended that surely the consumer is intelligent enough to 
all be ize that price and quality may not be closely correlated and that a cut 
r con. recog 


ice does not necessarily mean depreciation in quality. Here again it must be 

narly eo in mind that sweeping generalizations may not be valid. The fact is that 
oe Me pantufacturers do believe that abnormal price cutting tends to depreciate 
7 Saale of their products in the consumer’s mind, and that the consumer may 
wncude he has been cheated when he paid higher prices for those products in 

the past. In the absence of compelling evidence to the contrary, the manufac- 

> same qgrer’s Own assessment of his situation is probably as reliable as any other. 
phases he same view was expressed by Prof. James A. Rahl, of the Northwestern 
jie and Tpiversity School of Law. ‘It is sometimes said that these manufacturers are 
one of wrong in believing this price cutting hurts goodwill, but I am inclined to think 
iterests at they are the best judges of that problem. (Statement prepared by Pro- 
| profit:  fxssor Rahl for hearings before the Antitrust Committee of the Committee on the 
ite that Indiciary, House of Representatives, 82d Cong., 2d sess., on ‘Resale price main- 
on the tenance,’ Feb. 7, 1952, Serial No. 12, ‘Study of monopoly power,’ p. 200. This 


tof the onrce hereafter will be referred to simply as study of monopoly power.)” 
ment of 

ORDERLY MARKETS ARE RELATED TO CONSUMER CONFIDENCE IN PRODUCTS 
"eflected 
Usiness. 


“Our entire modern market structure and system of mass production and dis- 
» phrase | tribution is closely related to the goodwill and reputation which firms establish 
mee the | snd to the confidence which consumers come to place in the trademark as evi- 
d, there | dence of the quality and worth of products. Modern techniques and processes 
busine’  ¢f production and the very complicated nature of some popular consumer items 

nake it impossible for the consumer himself to know or to secure understand- 
ntenamee — shle information in all cases concerning the quality of the goods he buys. Pro- 
be inev  qyction for national markets which has made for large output and lower prices 
ich thet giminates the personal artisan-customer relationship and the confidence which 
ormation was built on such personal acquaintanceship in the days when production was 
economit most entirely for local use. Most retail outlets carry so many items that 
he force’ either the proprietor nor his clerks can have complete information concerning 
ry would quility and specifications. Mass retail methods and the relatively unskilled 
n do #ling force which is usually available make it impossible for many retail 
r decals — ogtlets to give the customer the information necessary to establish his complete 


ms *** confidence in the quality of the product which is being purchased. For these 
are rele reasons, in certain lines of merchandise, the brand reputation becomes increas- 
sor firms ingly important, and consumer acceptance of brands has therefore increased. 
‘tcoming The consumer would be at a complete loss without some knowledge of the pro- 
ey shoull  iqeer or the product, or some confidence in the trademark or in the retailer. 
nificant’ | “This has given us really two systems of retailing. One is based on the repu- 
ed — tation and warranty of the store. Customers are attracted because of the firm’s 
are 


success in establishing over the years a reputation for good merchandise and 

James» ftir dealing. The private brands which some large stores carry and promote 

ty of min consumer acceptance because they are supported by the prestige, the repu- 
lation, and the trademark of the store itself. 

‘The other system of retailing is largely based on the reputation of the manu- 

ELATED  facturer of the items being sold. The customer is presold before he enters the 

He purchases a well-known product on the reputation of the manu- 

utation t. The item is identified by trademark and is warranted by the producer. 

rep nut ‘Retailing establishments actually use both of the systems described above 

oy tae ‘ide by side, However, the manufacturer must follow a single policy. If he 

wi odo 1 sell on his own reputation he must build that reputation and establish 

he pr is trademark as something meaningful in the minds of the prospective pur- 
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chaser. The reputation and goodwill of the manufacturer must be maintaineg 
if he is to secure and continue to have the support of an adequate dealer op. 
ganization for stocking and promoting the sale of his particular brands. 
“It is true that the branding of merchandise, advertising, sales promoti 

and other activities, which build confidence in a manufacturer ang in te 
quality of the merchandise bearing his trademark, are designed to create de 
mand for the particular brand by differentiating it from other merchandise of 
the same kind. However, at the same time, these business practices serye 
useful social purpose. In the purchase of some types of commodities the 
consumer would be at a complete loss if he were faced with completely undif. 
ferentiated merchandise produced by completely unknown manufacturers, He 
would have no confidence in the quality of his purchases. He would be COn- 
pletely uncertain as to the value and worth of the item. Value, worth and 
many aspects of what is generally known as quality, are all subjective attributes 
of a product. They are nonetheless real and ours would be a much mop 
chaotic marketplace without the assurance and confidence which the consume 
enjoys as a result of his opportunity to make a choice between products whig 
in his mind, have definitely identifiable characteristics of quality. That these 
quality characteristics may have been established through advertising and othe 
promotional activities of manufacturers does not necessarily make them |g 
real for the consumer.” 


CONSUMER HAS WIDE CHOICE OF BRANDS AND PRICES 


“An examination of consumer reports buying guides reveals the wide choice 
which the consumer has not only with respect to brands but also with respect 
to range of prices. The following brief list illustrates the point: 

“(1) Silverware: Plated and sterling, 67 brands ranging from $21.50 to 69.7, 

(2) Face powder: 56 brands, ranging from 9 cents to $1.20 per ounce. 

“(3) Laundry soap flakes: 51 brands, ranging from 28.3 to 69.8 cents per 
pound dry soap content. 

“(4) Toilet soaps: 76 brands, ranging from 32 cents to $10.50 per pound dy 
weight. 

(5) Fountain pens: Gold and steel points. 16 brands ranging from 69 cents 
to $12.50 


“(6) Silver polish: Paste and liquid, 17 brands ranging from 1,8 to 12.5 cents | 


per pound. ’ 

“(7) Portable typewriters: Nine brands, ranging from $76.85 to $119.67. 

“(8) Electric toasters: Automatic and nonautomatic, 23 brands, ranging 
from $1.98 to $24.50. 

“(9) Washing machines: Ranging from nonautomatic to automatic, 31 brands 
ranging from $92.95 to $399.95. 

“(10) Blectric irons: 17 national and 22 private brands, ranging from $3.4 
to $21.90. 

“(11) Electric mixers: Nine national and six private brands, ranging from 
$18.75 to $76.41. 

“(12) Blectriec shavers: 10 national and 1 private brand, ranging from $15.0 
to $39.75. 

“Thus, when we see many brands of each commodity, some of them fair tradei, 
and some of them not, and when we see each of these commodities available over 
a wide range of prices, it seems legitimate to raise some question as to the 
validity of the contention that resale price maintenance inevitably gives 4 
condition of monopoly in which the consumer has no choice. In fact he not only 
has a number of brands from which to choose at varying prices, but in many 


eases a choice also between several price lines of a given commodity all produced 


by the same manufacturer under the same trademark. 

“An analysis of the condition which actually exists in the retail market throws 
considerable suspicion on the sweeping generalizations that resale price mait- 
tenance eliminates competition between retailers. 

“It is important to bear in mind that many types of commodity do not lend 
themselves to resale price maintenance. This fact was pointed out very clearly 
in the Federal Trade Commission’s 1945 “Survey of Resale Price Maintenance 
This fact and the additional fact that no shop stocks fair-traded items exclusively 
leaves wide latitude for retailers to compete against one another on a price basis. 
That one brand may be fair traded does not keep the retailer from attracting 
customers by cutting prices of non-fair-traded merchandise. If the retailer be 
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efficient than his competitors or if he chooses to provide fewer consumer 
ue in order to hold down his costs, the consumer can be compensated and 
ees competitive position strengthened through his quoting even lower 
ices 0 non-fair-traded items than he would quote otherwise.” 


RESALE PRICE MAINTENANCE DOES NOT ELIMINATE BENEFITS CONSUMER RECEIVES 
FROM COMPETITION——-MAY INCREASE THEM 


“Resale price maintenance is compatible with the kind of competition from 
which the consumer benefits. I nder certain circumstances and with respect to 
certain types of commodity, it is conceivable that absence of resale price mainte- 
nance could make a situation less favorable to the consumer. 

“ft is important that the consumer have alternatives from which to choose. 
One of the objections to monopoly is that it tends to limit such consumer alterna- 
tives. Price cutting on a brand of inerchandise may cause some retail outlets 
to discontinue that particular brand, To the extent that the price cutting reduces 
the number of brands from which the consumer can choose W hen he enters a given 
retailing establishment, it has imposed on-the-spot limitations on consumer 
choice, Even in shops which are price cutting a brand, there may be a tendency 
to hold back the brand, because it is less profitable and to switch the customer to 
qother brand. The practical result can be that the public is unable to make as 
free and unhampered a choice between as wide a variety of alternatives, branded 
and unbranded, as would otherwise be the case. 

“In yet another way, it may be possible for resale price maintenance to insure 
the consumer a greater variety of choice when he enters a store. Some smaller 
manufacturers of less well-known brands do not have the resources to engage in 
rigorous advertising to gain consumer acceptance. It may be that the only way 
such a manufacturer can get his brand on the shelves of the retail shop, thereby 
giving the consumer one more brand from which to choose, is by fair trading so 
that dealers, being assured a fair margin on the item, will carry it. Thus, resale 
price maintenance may aid the consumer to the extent that it encourages a larger 
number of retail outlets to carry a given brand and to the extent that it encour- 
ages these outlets also to carry a larger assortment of brands in a given line of 
merchandise. 

“Consumer interests are served by having available in the shop not only 
those items which have a relatively rapid rate of turnover but also types of 
merchandise for which the demand is more infrequent and on which the turn- 
wer therefore is much slower. It costs money to stock slow turnover items. 
The retailer may be encouraged to do so only if his margin on the slow item is 
high or if rapid turnover items are profitable enough to subsidize somewhat 
the slower moving lines. Price cutting is usually focused on types of commodi- 
tie which have a rapid turnover. To the extent that the established retailer 
cuts prices to meet competition on fast-moving items or that he may give up 
# fail to push price-cut items because they no longer give him an adequate 
margin—he is less able to subsidize slower moving merchandise of the type 
which consumers may want very seldom but which they want very badly at 
cettain times. Thus, price-cutting of one commodity may mean higher prices 
mother commodities. What may be one consumer’s gain in buying the price- 
cit products can be another consumer’s loss in paying higher than normal prices 
for less frequently demanded types of merchandise. 

‘In summary, the argument that resale price maintenance causes the manu- 
fieturer to set the price at a high level sufficient to give adequate margin for 
the least efficient retailer does not appear to be supported by the available 

igures on the levels at which fair trade prices have actually been set. Further- 
hore, on theoretical grounds, it is difficult to understand why a manufacturer 
necessarily in all cases would run the risk of pricing his brand out of the market 
Wy establishing a profit umbrella for every retailer regardless of efficiency. 
, Tesale price maintenance does not eliminate all channels through which 
the very efficient merchandiser can pass benefits of his efficiency on to the con- 
sumer in the form of lower prices for some of the items which he sel!s.” 

T further substantiate proponents’ position with respect to the effect of 

price maintenance as far as it concerns consumers, may I please direct 
jour attention to that part of my extended statement in which I present the 

‘periences of Great Britain with resale price maintenance as gleaned from the 
Mport.of an investigating committee 


sponsored by its board of trade as reported 
the Bhglish Parliament in June 


1949, excerpts of which appear on pages 71 
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to 84 inclusive, correspondingly on pages 390 to 398 in printed House report on 
hearings of H.R. 10527. With reference to the consumer at page 78, on page 39 
of printed report, is summarized the testimony of consumers as follows: 

The consumer : 

“Some of the evidence given by manufacturer and distributors referred ¢j. 
rectly to benefits which consumers derived from resale price maintenance and 
to their alleged likes and dislikes. We made a special effort, therefore, to find 
out at first hand what ordinary shoppers thought about fixed retail prices, 

“It is notoriously difficult to discover anything which can be confidently da 
scribed as the collective view of the shopping public, but we had discussions with 
representatives of three national women’s organizations. The members of these 
organizations are drawn from different sections of our society and in each Case 
their representatives took steps to find out the views of as many of the members 
as possible. We think that it is desirable to record their views and in doing g 
we wish to express our great appreciation of the helpful spirit in which the evi- 
dence was presented to us. 

“These witnesses were unable to determine whether fixed retail prices were 
altogether fair, but they stated strongly and unanimously that fixed retail] prices 
afforded them certain marked advantages. We have already noted the prefereyes 
for branded articles with their guarantee of standard quality. They also told ys 
without exception that in their view branded articles should carry a fixed rp. 
tail price. They stated that it was a convenience to know in advance what an 
item or a group of items would cost and that it made it easier to plan and check 
household expenditure. This applied to the normal shopping round; a bargain- 
hunting expedition was a different matter and its risks were recognized and 
accepted. What the household shopper normally seeks to secure is quality, in 
the sense of value for money. We were told that articles offered for less than 
the normal price were often suspected of being in poor condition ; the degree of 
suspicion would vary according to the circumstances and would be reduced if 
an explanation for the price reduction were forthcoming. Some of our witnesses 
acknowledged a different attitude in times of depression when the lowest-priced 
articles were sought regardless of quality or condition and cut-price shops in 
certain areas were eagerly patronized.” 

It is illuminating to note that this board of trade report in its conclusions 
and recommendations at page 83 or page 397 of printed House report, proposes 
the following: 

“CONCLUSIONS AND RECOMMENDATIONS 


“In arriving at our conclusions we have drawn a distinction between the fixa- 
tion and maintenance of resale prices by an individual manufacturer and the 
collective administration of resale price maintenance schemes. The effects upon 
the public interest of these two methods of maintaining prices and their impact 
on the economy are, in our opinion, different. 

“We take the view that the manufacturer of a branded article remains re 
sponsible for the quality of the goods sold under his own brand; he cannot, 
therefore, be indifferent to the terms on which his goods are sold to the public. 
Our evidence has shown that well-known branded articles are particularly liable 
to be used as loss-leaders by distributors and we are satisfied that their use in 
this way has not brought any permanent advantage to manufacturers, distribu: 
tors, or the shopping public as a whole. Resale price maintenance offers 2 co 
venient means of protecting brands against misuse by distributors in this ® 
other ways. 

“We recommend that no action should be taken which would deprive an it 
dividual producer of the power to prescribe and enforce resale prices for goods 
bearing his brand. 

“Accordingly we submit that public policy demands the uniform protection 
of the entire population both as producers and consumers, and it is contrary to 
public policy to attempt to protect the consumers at the expense of the producers, 
for there is no distinction between them, and any such cost is paid by the cot 
sumers themselves who constitute the producing public.” 

This premise is in line with the pronouncement of the Ohio State Supreme 
Court when back in 1892 in the case of State of Ohio v. Standard Oil Co. (49 
Ohio St. 137), said: 

“A society in which a few men are the employers and the great body are 
merely employees or servants is not the most desirable in a Republic; and It 
should be as much the policy of the laws to multiply the numbers engaged in in- 
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dependent pursuits or in the profits of production, as to cheapen the price to the 

” 

emrorther maintain our conclusion that permissive resale price maintenance, 
as is reflected by this measure and the State fair trade acts, is in the 
ral public interest, witness the following statements: : 

Former Senator Herbert H. Lehman, when Governor of New York, upon 
igning New York’s Fair Trade Act, concluding his statement said: 

“After considerable study and consideration of this bill, I believe it to be 
in the general public interest that it be placed on our statute books. The bill is 
approved.” - . 

Charles Sawyer, as Secretary of Commerce for himself and for the Depart- 
ment of Commerce, at the hearing in Congress on the enactment of the McGuire 
Act, quoting from his statement with respect to consumers said: 

“phese laws protect the capital investment of small retailers in inventories 
shich have been purchased at prevailing market prices, in that the retailer 
ig protected against killing price wars. Faced by predatory price cutting by 
powerful retail organizations, the small retailer must either sell his goods at 

| 3 loss, or lose his trade to these competitors on the ‘loss leader’ items and also 
ise the store traffic thus derived to the price-cutting stores for the purchase of 
ach items. This result we believe is destructive of small-business enterprise 
wd constitutes a deception of the consuming public. 

“Pair-trade prices are, in general, fair to the consumer and to the dealer, 
allowing the latter only a reasonable markup order to cover his operating costs 
wdnominal profit on his business investment.” 

Senator Hubert Humphrey, of Minnesota, speaking on the Senate floor during 
iehates, when the Senate considered the enactment of the McGuire Act, quot- 
ing his statement as far as consumers are affected by resale price maintenance, 

id: 
ic wish to say with all the sincerity at my command that if I thought this bill 
inthe long run would hurt consumers, I would be opposed to the bill and would 
ight it, I honestly believe that this bill, even in the short run * * * is good 
for the consumers in every respect—good in terms of the prices consumers 
vil pay for the commodities they buy, and good for the economy of America 
in which all consumers will live.” 

Dr. John W. Dargavel, executive secretary of the National Association of Re- 
ail Druggists (NARD), in a recent speech on fair-trade legislation, as far as 
iteoncerns the consumer, said : 

“legalized resale price maintenance guards the public against deceit in 
| merchandising because it operates only through brand competition in the mar- 
| jetplace in the sale of standard quality products. It affords the consumer free 

choice of articles of standard value at competitive prices. Under this system 
the American consumers can shop with confidence in getting fair value in big 
ind little stores, in villages as well as in great cities, in neighborhoods as well 
ison Main Street. It protects the consumer from deliberate deception of price 
| aitters who use ‘loss leaders’ to build up a phony bargain psychology and which 
they place on unknown goods for which the consumer has no yardstick of value. 

The bait-pricing practices of unfair retailers are operated on the basis of de- 
it and lurist tactics to attract customers to their establishments without bene- 

| itto the customer. Such retailers are not philanthropists operating at a loss 
| ithongh they would like to make the public believe they are. Such price 
jiggling tactics not only deceive the public, but destroy the good reputation of 
is competitors and the good reputation and integrity of trademark owners’ 

Wducts, It is this tolerated unfair method of competition which destroys 
mall business in America. 7 

justice Oliver Wendell Holmes of the U.S. Supreme Court in his dissent 
inion in the Miles Medical Co. v. Park and Sons case (220 U.S. 373 , as for 
tale price maintenance affects the consumer, said: 

‘Tcannot believe that in the long run the public will profit by this Court per- 
uitting knaves to cut reasonable prices for some ulterior purpose of their own 
ind thus to impair, if not to destroy, the production and sale of articles which 
itis assumed it is desirable that the public should be able to get.” 

justice Louis D. Brandeis of the U.S. Supreme Court, on the subject of price 
Soy remale and price maintenance as it may affect the consumer, back in 1915 


_ Americans should be under no illusions as to the value or effect of price cut- 
ting. It has been the most potent weapon of monopoly—a means of killing the 
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small rival to which the great trusts have resorted most frequently, }j is 
simple, so effective. Far-seeing organized capital secured by this means the ¢. 
operation of the shortsighted unorganized consumer to his own undoing 
Thoughtless or weak, he yields to the temptation of trifling immediate gain: and 
selling his birthright for a mess of pottage, becomes himself an instrument of 
monopoly. 

“In order that the public may be free buyers there must be removed from the 
mind of the potential customer the thought that probably at some other store 
he could get that same article for less money. Every time a doubt crogges the 
mind of the potential purchaser the chance of selling him is lessened: each 
doubt reduces the percentage of possible sales and the value of the reputation 
built up by effort and expensive publicity. The thought that perhaps if one went 
to some other store or waited until the next day he could get an article 1 cent or 
10 cents cheaper defeats many a sale.” 

The above impartial observation in behalf of resale price maintenance is taken 
from part 7 of my extended remarks, pages 167 to 211 inclusive, correspondingly 


reprinted in the House report of hearings on H.R. 10527 of the last Congregg qt | 


pages 435 to 468, inclusive, entitled “Selected Comments by Courts, Legislators, 
Government Officials, Economists, and Business Leaders.” You will find these 
impartial statements instructive, and revealing. I respectfully urge your carefy! 
perusal of the material. 

It is commanding to note here that State legislatures and the Congress, ever 
alert to the needs of the marketplace as it may affect the general public welfare. 


overwhelmingly recognized in the permissive resale-price maintenance concepts, | 


as is embodied in this measure as well as by the State fair price acts, a flexible 
means to cope with the undesirable practices which creep into the marketplace 
with the growth and expansion of Our mass production and mass distribution of 


nationally accepted trademarked products. Accordingly 45 out of the 48 State | 


legislatures enacted laws which had for its purpose the uniformly provide 
premise that the act is: 

“An act to protect trademark owners, distributors, and the public against ip- 
jurious and uneconomic practices in the distribution of articles of standard 
quality under a trademark, brand, or name.” 

The Congress, equally alert to its duties with respect to the welfare of the ger- 
eral public on two separate occasions, heretofore enacted legislation in order to 
make effective the State fair trade acts as far as it may concern interstate en- 
merce by enacting the Miller-Tydings Act in 1936 and again in 1952 by enacting 
the McGuire Act. 

However, as in the past, court interpretations of the act enforcement thereof 
ineffective, thus necessitating the enactment of this measure in order to carry 
out the legislative intent of making effective and practical the protection of the 
property rights represented by the goodwill in trademarks, as well as to elimi- 
nate unfair and deceptive methods of competition in the marketplace in order 
to maintain the concept of a free enterprise economy in our democratic form of 
goverhment. 


The decisions which are probably most responsible for rendering ineffective | 


the efficacy of reSale price maintenance on identified merchandise, bearing ® 
trademark as provided by the State fair trade acts, and as corroborated by the 
Congress when it enacted the Miller-Tydings and the McGuire Acts, are: Generd! 
Electric Co. v. Masters (68,715 CCH (1957 Trade Cases) ) and Bissel Carpet (. 
v. Masters (68,603 CCH (1957 Trade Cases) ). 

In these decisions the U.S. circuit court of appeals, by a 2 to 1 majority over 
ruled a lower U.S. district court by construing that title passes to merchandise 
purchased, where the retailer resides and designates where it should pass, thereby | 
making it possible for a predatory retailer doing business in a fair trade Stale | 
(as in this case New York) to establish an office to solicit business in the fai | 
trade State, from a non-fair-trade State (as in this case the District of Colum 
bia), by advertising, offering for sale and selling resale-price restricted merchat- 
dise below prices established under the provisions of the State fair trade act; 
this manner completely nullifying the intent, purpose, and policy of the State or 
States, which provide resale price maintenance legislation in the interest of its 
citizens, not only as it may effect interstate commerce, but also as it may apps | 
to intrastate commerce in States which have a perfectly effective and valid Salt | 
act. 

It is interesting to note that neither decision questions the validity nor the 
efficacy of the provisions, yet on an erroneous tangent nevertheless renders @- 
forcement of the legislative intent of 45 State legislatures ineffective. 
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itis encouraging to note here, nevertheless, the observation of Justice Lumbard 
his dissent statement in which he said: 

an dissent for the reasons so well stated by Judge Bicks below (1956 Trade 

68,508), 145 F. Supp. 57 (S.D., N.Y. 1956). The sales complained of took 
te New York and New York may probibit them. Accordingly the district 
ane nad the power and the duty to enjoin these New York sales, offers to sell 
and advertising.” 

EVASION OF STATE LAW 


“Masters, Inc. of New York has frequently been before the New York courts 
for violation of the Feld-Crawford Act. In 1952, Masters, Inc., was enjoined 
from selling General Electrie appliances below fair-traded prices (1952 Trade 
Cases 67,382), 122 N.Y. 8. 2d 14 (Sup. Ct. N.Y. 1952), and in 1953 was fined 
twice for violating the injunction. Not long thereafter, it set up in the Dis- 
iret of Columbia (the nearest metropolitan area without fair trade laws) a 
sore which was separately incorporated, although wholly owned and con- 
trolled by Masters, Ine. eat 

“Despite the formal corporate separation, Masters, Inc., used the facilities 
ot both the New York and Washington stores to exploit the New York market. 
Thus, Masters, Inc., widely advertised that although it could not sell General 
Blectric appliances at its New York store, it could and would sell them by mail 
der from Washington, D.C. When customers sought to buy the appliance at 
the New York store, they were again informed that the appliances could be 
stained at the Washington store and order blanks were provided in New York; 
moreover the advertising mailed by Masters Mail Order of Washington, D.C., 

posted in Washington, was prepared in New York from the mailing 
listsand other facilities of the New York office. 

“It seems to me that it would be difficult to imagine a clearer case of evasion 
ofthe New York law. Regardless of how we ought to treat the wholly inde- 
pendent out-of-State mail-order house, it seems to me, with all due deference 
tomy brethren, that that is not the case before us. Insofar as the sales in question 
are concerned, the many contacts with New York establish that for all practical 
porposes the Masters organization is in the same position as a New York seller 
with an out-of-State warehouse and office staff. If we ignore that, and look only 
tosuch easily arranged formalities as separate incorporation, a title passage and 
ghere the article is mailed, we merely facilitate the emasculation of fair trade 
any discount house large enough to be able to afford such arrangements. These 
formalities may be material in other contexts, but only they should not be given 
cntrolling significance here.” 


CONGRESSIONAL POLICY 


“We must not forget that Congress has twice indicated—the second time 
despite strong opposition—that the States are to be allowed to prevent price- 
cmpetition among those selling branded products in the home market. (See 
Hi Rept. No. 1516, 82d Cong. 2d sess., 1952). This was to avoid damage to the 
god will of the manufacturer in the eyes of local consumers and to protect local 
mall businessmen against the price-cutting powers of the large firms (see id. 
it12,10). The defendant’s activities have frustrated and will continue to 
fmstrate both purposes in the New York market unless they are enjoined.” 
Another impediment to the effective enforcement of the State fair trade laws 
te the decisions by several State supreme courts in which the court invalidated 
ie so-called nonsigner clause of its respective State act, to the end that effec- 
ive enforeement of the legislative intent as provided by the act, in those States 
“well as in interstate commerce, became impractical and unsound, as well as a 
warden on the extension of interstate commerce. 
itis appropriate at this point to touch briefly on the scope and aim of the 
nonsigner clause uniformly contained in the 45 State fair trade acts, 
id which reads as follows: 
and knowingly advertising, offering for sale or selling any commodity 
ttle than the price stipulated in any contract entered into pursuant to the 
Movisions of section 1 of this act; whether the person so advertising, offering 
sale or selling is or is not a party to such contract, is unfair competition and 
“actionable at the suit of any person damaged thereby.” 
of the language of section 2 of the State fair trade acts makes it clear 
itis no more than an accurate restatement of the universally accepted 
rile of law that a malicious act resulting in damage is civilly actionable. It 
3920759 7 
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provides: (@) willfully and knowingly, (i.e., maliciously), (b) advertising. of. 
fering for sale or selling, (c) any commodity (i.e., an article bearing the trade 
mark, brand, or name ofa producer and which is in fair and open Competition 
with other commodities of the same general class produced by others), (d) at 
less than the price stipulated in any contract under the law (i.e., at less than 
established prices), (e€) by anyone that is a party to such contract or not, (f) js 
unfair competition, (g) and is actionable at the suit of any person damaged 
thereby. 

That is to say, that anyone suffering legal damage from malicious price Cutting 


may sue. This has nothing to do with price fixing. It defines injurious prig | 


cutting, when done maliciously, as actionable unfair competition. 

This legal principle is not new or unusual. The fact is that for Centuries jt 
has been a principle of the common law that knowingly and willfully to do any. 
thing which results in damage is actionable at the suit of any person injured 
This is also the modern law. (See American Law Institute’s “Restatement ¢ 
Torts,” par. 766.) 

This provision in the State fair trade act does no more than make a wilful at 
actionable by a person injured thereby. 

As the Supreme Court of California, in the case of Maz Factor v. Kunsma 
(55 Pacific (2) 177 (1936)) suggested, this section is not solely a price-regr- 
lating statute. The court observed: 

“The statute, in other words, does not merely prohibit price cutting in onde 
to regulate prices, but prohibits price cutting in an attempt to protect the 
validity acquired rights of others.” 

Analysis of the language will show the correctness of the court’s conclusion, 

“Wilfully and knowingly” is a term well understood. These words have been 
defined. to mean, for a bad purpose, without justifiable excuse. (Potter y. 
United States 155 U.S. 438, 446; Spurr v. United States, 174 U.S. 728, 7: 
Felton v. United States, 96 U.S. 699, 702.) 

The language “* * * at less than the price stipulated in any contract enteral 
into pursuant to the provisions of section 1 of this act” may be paraphrased: 
“* * * ot less than established prices” 
Whether a person “is or is not a party to such contract” seems to be the lan 
guage objected to. 

A party to a contract, of course, is liable if he breaks it. No question is 
raised except as to the liability of one who is not a party. The vice is assertal 
to result from the two words “is not” and it is claimed that these bind a man 
to observe a contract he did not make and, thus, interferes with his right of 
free bargaining or making any contract he pleases. 

So that the definition of a noncontracting party’s liability is plain enough 
when the language of the provision is considered in its legal meaning. He is 
a person, knowing of a lawful contract, purposely interferes with its operation 

The law ealls this unfair competition. 

The common law analogy of wilfull interference with contractual relationship 
is replete with precedents. The leading cases on the subject are collected in 
Carpenter, “Interference with Contract Relations,” 41 Harvard Law Review 
728 (1928) and Sayre, “Inducing Breach of Contract,” 36 Harvard Law Review 
663 (1923). Citations are numerous on this point. 


Fair trade is ineffective without the nonsigner provision 

The basic reason for the nonsigner provision in the State fair trade acts is 
the very practical fact that without it, systematic price maintenance is n0t 
effective. There are always some retailers who in the absence of compulsion 
will refuse to observe the manufacturer’s minimum prices. The confirmed price 
cutter naturally will not voluntarily sign a contract that deprives him of the 


or “in violation of a lawful contract” | 
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to enter into agreements for the maintenance of resale prices as a matter 
general policy. Experience under the California law of 1931 shows the futility 
of relying on voluntary price maintenance. 

While the number of confirmed price cutters is very small, the presence 
of even a single price cutter in a market has a demoralizing effect on the entire 
price structure. “One bad oyster spoils the stew and one price cutter makes 
the whole market sour.” Retail prices of many commodities are very an 
to. competitive forces. If one retailer starts to cut prices, others must follow. 
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extent to which prices may be slashed or to the number of dealers involved. 
. ly all are cutting prices; profits vanish and the price-cut article dis- 
appears from the market. The only way to avoid the flood is to stop the first 


We believe that if one accepts the basic philosophy of fair trade, there is no 
iogieal reason for objecting to the nonsigner clauses. If it is good public policy 

| to allow a& manufacturer to stipulate the minimum resale prices of his products 
| stall, it does not cease to be good merely because a few retailers do not desire 
. | geil at that price. Obviously, if price cutting is to be made unfair, the 
ting | vairietions must be directed at price cutters. These are the individuals who 


price refuse to sign contracts. Once the principle of fair trade is accepted, the exten- 
.y | son of the practice to those who refuse to couperate by signing contracts is 
es it g logical and practical necessity. The only significant issue is price mainte- 
any- mance itself, not the nonsigner clause. 
ured. Legally this provision has been adjudicated and held valid in 16 State supreme 
at ot | sorts, as well as the Supreme Court of the United States. The gist of all these 
ieisions is to the effect that the so-called nonsigner clause is an appropriate 
ul aet wd constitutional means to that perfectly legitimate end, namely a means of 
woiding the spread of unfair and deceptive methods of competition in the 


market place. . | 

Teel | ‘the nonsigner clause is the heart of the State fair trade laws. Without it, 
fir trade—as the experience since last May, 1951 amply shows—is a weak 

order instrument. Without it, fair trade cannot operate effectively within the 45 

Dy Sates which have enacted fair trade laws. 

Nevertheless in the face of the overwhelming weight of authority validating 


fusion, ie nonsigner clause, several State supreme courts, as listed in the first part 
e been it the statement held its nonsigner clause to be unconstitutional, because it 
taf - mtrayenes the due process clause of the State constitution, thereby making 
, Ik; 





fiir trade enforcement practically ineffective as a policy established by the 
State legislature. 
ntered Suffice it hereto he said that we cannot reconcile that what is due process for 
rased: te Nation as a whole as reflected by a U.S. Supreme Court, is not due process 
| none or a few of the States, nor what is due process in one State is not due 
sic gocess in another State. 
.. | Ofparticular interest on this point is the observation of the majority report 
na 3 tthe House Judiciary Committee when it reported its finding of its recent 
a iuly of resale price maintenance. Dealing with the nonsigner clause in the 
a tate fair trade acts, in its House Report No. 1516 Calendar No. 138, 82d Con- 
ight of | ges 2d session, published March 13, 1952, the majority report states: 
| “onceding that fair trade is part of the economic public policy of the many 
-= Sates which have adopted such laws, and that the Miller-Tydings amendment, 
ame mbiguous though the Court may interpret it, was designed to effectuate such 
Yate policy, the committee is of the opinion that the nonsigners clause is the 
tionship ieystone of such legislation and must therefore be sanctioned. é 
ected in | 8 is so even though the committee realized that the nonsigners’ clause 





Review lus been the subject of much litigation and criticism throughout the years. 
Review Without such clause, fair trade contracts or agreements alone cannot provide 


| it resale price maintenance, as experience has plainly shown in the Schweg- 
/timn and Wentling cases. The merchant who does not wish to sign a fair 
tide contract can easily demoralize and shatter the whole structure of resale 
e acts is Mite maintenance with the consequence of rendering any number of products 
e is not “bject to price cutting. The retailer who does not adhere to a trade policy 
mpulsion | S@tpressed in the declaration of public policy in State laws must effectively be 
ned price lest all other merchants lose the protection afforded by such laws. 
m of the “The absence of the consensual element imposed by the nonsigners’ clause 
rs refuse | Sdaimed by the opponents of fair trade as a violation of the basic tenets of 
patter of | “tract law; namely, that a person, not a party to a contract, should, never- 
e futility | ‘ldess by the nonsigners’ clause be bound by its provisions. It has been said, 
is much merit in the argument that price cutting and destruction 
presence it manufacturer's good will is no less offensive whether free of the effects 
the entire “Citractural obligation or the same in any case. The nonsigners’ provision 
er makes tes State as well as national policy and only provides a remedy rather 
- sensitive | ten a new right of action. The many acts that are in effect in the several 
st follow. Sates as well a8 H.R. 6925 require that such improper and immoral economic 


next door | Mietices, if ‘willfully and knowingly’ made by persons not party to a fair trade 


47 ms ‘tract, leaves any nonsigning party in this situation. First, he may choose to 
yy Lim 
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Sign a contract in which case the ordinary remedies under contract law 

apply in case of a breach thereof. Second, he need not carry the product which 

has been fair traded. But, thirdly, if he, asa nonsigner, does chvose to ca 

article, he may not sell it at less than the minimum price set or in the aon 

— he held liable if he is on notice that such a resale price restriction is in 
ree. 

“The declaration that it is an act of unfair competition wilfully an 
to sell below the fair trade price is a matter not only of inet: a irene 
interest to retailers and manufacturers but it sets forth a principle of . 
tenes not ees with established policy in the Robinson- 

an era e Commission Act as well as 

ing to trade and commerce.” other Federal laws 

it is further significant to note that the supreme court of the following States 
which held the nonsigned clause valid: California, Connecticut, Delaware, [ij 
nois, Kansas, Maryland, Louisiatia (later reversed itself), Massachusetts, Minsis. 
sippi, Michigan (later reversed itself), New Jersey, New Mexico, New York, 
North Carolina, Ohio (recently reversed itself), Pennsylvania. Puerto Rico 
South Dakota, Tennessee, Washington (later reserved itself), Wisconsin, ang 
the U.S. Supreme Court. 

For a detailed discussion, touching the proper application of the due. 
process and equal-protection clauses of the State and Federal constitutions, as 
far as they may apply to resale price maintenance please see my statement 
before your committee when it considered H.R. 10527 in the last Congress, as 
item (a) on pages 109 to 122 both inclusive, correspondingly on pages 408 to 
415 on the House report of hearings on H.R. 10527. 

Permit me here nevertheless to quote you my conclusion with respect to the 
material on this point when I said: 

“On the basis, and in view of these irreconcilable and divergent opinions, 
whether based upon a clash of judicial opinion with the opinion of its rm 
spective legislature concerning the wisdom of an economic policy, or whether 
the interpretation of the same and similar due-process clause means one thing 
to one court and another thing to a different court, or whatever the basis may 
have been for these minority court decisions, the fact remains nevertheless, that 
no State legislature to date repealed its fair trade act, and moreover as 
pointed out, in three States, the legislature reenacted its act in an effort to 
cure the court objections without avail. This anomaly constitutes one of the 
two prime reasons for the need of the enactment of the measure before you, and 
thereby resolving once and for all this apparent irreconcilable confusion and 
State court judicial indifference to its legislative prerogative to provide such 
legislation it finds desirable to effectuate an economic policy in the interest of 
what the legislature regards to be in the general public welfare.” 

Irrespective of the judicial controversy, the fact nevertheless remains, and 
testimony before this committee will adequately corroborate my assertion, 
that there exists now in the marketplace, with respect to the distribution of 
quality merchandise identified by a trademark, practices which impede and 
diminish the promotion and distribution of such products with the concomitant 
results of unlawfully restraining free and fair competition; willful and pre 
meditated injury to property rights reflected in one’s goodwill; promulgating 
uneconomic concentration in the field of distribution; and dangerously im- 
peding the maintenance and expansion of our cherished free enterrpise system 
as well as its corollary our democratic form of government. 


CONSTITUTIONALITY STATUS OF THE STATE FAIR TRADE ACTS 


As of February 15, 1959, the following is the status, as to the constitution 
ality of the State fair trade acts. 

Eighteen State supreme courts, and the U.S. Supreme Court have declared 
their respective fair trade acts constitutional, fully valid, and enforcible: 
Arizona, California, Connecticut, Delaware, Hawaii, Illinois, Maryland, Massa- 
chusetts, Mississippi, New Jersey, New York, North Carolina, Pennsylvania, 
Rhode Island, South Dakota, Tennessee, Washington, and Wisconsin. 

Twelve States in which there has been no supreme court decision with respect 
to the validity of its fair trade act, thereby leaving its act fully valid and 
enforcible: Alabama, Idaho, Iowa, Kansas, Maine, Minnesota, Montana, Nevada, 
New Hampshire, North Dakota, Oklahoma, and Wyoming. 

Nine States in which, since 1952, the States supreme court reiterated the 
constitutionality of its State fair trade acts: Arizona, California, Delaware, 
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[iinois (November 26, 1958), Massachusetts, New Jersey, New York, Pennsyl- 
and Wisconsin. 
Thirteen States in which the supreme courts thereof declared only the so- 
called nonsigner clause of the State’s fair trade act invalid. These decisions 
rest upon the contention that the nonsigner provision of the act contravenes the 
elause of the State’s constitution, which is contrary to the over- 
helming weight of authority of the U.S. Supreme Court and the 18 State 
e courts listed heretofore. 

The courts holding the nonsigner provision of the act valid have considered 
the same and uniform due-process clause as is provided in the U.S. Constitution, 
ag well as in the constitutions of the other States in the Union. Those courts 
which have held the nonsigner provision constitution, declared it to be a valid 
and appropriate exercise of the State’s police power in an attempt to protect 
the validly acquire rights of others, as well as to protect the public against 
injurious and uneconomic practices in the marketplace: Arkansas, Colorado, 
Florida, Georgia, Indiana, Kentucky, Louisiana, Michigan, New Mexico, Ohio, 
Oregon, South Carolina, and West Virginia. 

Three States in which their supreme court held unvalid the entire fair trade 
act. They join with Missouri, Texas, Vermont, and the District of Columbia 
as areas which have no State fair trade act: Nebraska, Utah, Virginia (reenacted 
jnto law March 1, 1958). 6 

Please note that no State legislature in the 45 out of the 48 States in the 
Union which have enacted or reenacted a State fair trade act have to date 
repealed its law 


Part 3 


PROVIDED BY THIS MEASURE AND AS EMBODIED BY THE 45 STATE FAIR TRADE ACTS 


This part of my statement will direct itself to a refutation of the principal 
issues and contentions raised by the opponents to this measure as gleaned from 
published statements before this and other congressional committees investi- 
gating the effects of predatory and uneconomic price cutting in the marketplace 
with respect to the distribution of nationally advertised merchandise identified 
by a trademark, brand, or trade name. 

In my extended statement to which I have made frequent reference, as part 
(6) thereof beginning on page 108 to page 166, correspondingly on page 407 to 
$5, inclusive, in the printed House report on hearings of H.R. 10527 in the 
Sth Congress, 2d session, I discuss in detail, and believe adequately refute 
the issues entitled : 

(A) “That this measure, as well as the State fair trade acts, contravene 
the due-process and equal-protection clauses of the State and Federal consti- 
tutions.” 

(B) “That the price-maintenance concept as provided for in this measure and 
corroborated by the experiences of the State fair trade acts is inconsistent with 
the basic philosophy of the antitrust laws.” 

(C) “That the legislation contemplated by this measure is susceptible as a 
cloak to hide general price fixing, presumably horizontal price fixing.” 

(D) “That effectual enforcement of this measure will impair competition at 
all levels of production and distribution.” 

(B) “That this measure will permit price fixing by private persons for their 
own pecuniary interest, without consideration for the consumer, and that such 
price fixing would not be tested for reasonableness by any instrumentality, 
public or private.” 

(F) “That the economic conditions of today do not warrant preserving and 

ating resale-price maintenance as is provided in this measure nor as is 
provided in the State fair trade acts, as was necessary when such laws were 
first enacted in the early thirties.” 

(@) “That there is already legislation toward the elimination of price dis- 
ttimination and other methods of unfair methods of competition.” 

(H) “That legalized resale-price maintenance will restrict passing on probable 
price reductions made possible by the more efficient distributor.” 

In addition to the material referred to in my extended statement, your atten- 
tion is respectfully also directed to my discussion and rebuttal of the opponents 
contentions presented in opposition to a similar measure at the hearings before 
isubcommittee of the Senate Interstate and Foreign Commerce Committee where 





96 FAIR TRADE 


it considered 8S. 3850 in the 85th Congress at the end of the 2d session, These 
contentions are— 

(1) “That this measure is unconstitutional.” 

(2) “That this measure, because it permits resale-price maintenance of Da: 
tionally advertised branded products, takes away from small business its 
weapon to compete with large and multiple distributors in the sale of national 
brands.” 

(3) “That fair trade and the concept of resale-price maintenance of nationally 
advertised trademarked products promotes private brands distribution.” 

(4) “That fair trade provides an umbrella for the lazy and inefficient retailer. 
and that this measure will restrict the passing on of probable price reductions 
by the more efficient distributor.” 

(5) “That this measure is a deterrent to the maintenance or increase of 
employment.” 

(6) “That this measure permits price fixing by manufacturers which is 
definitely harmful to small business and consumers.” 

(7) “That the opponents do not believe nor engage in loss-leader Selling, and 
without exception profess and agree that something ought to be done to help 
small business in its effort to compete in the marketplace, yet offer no solution or 
substitute measure.” 

(8) “Opponents have before, and probably will again parade numerous scare. 
crows in order to show why this measure should not be enacted.” 

Among the illusory perils suggested by the opponents of this measure are— 

(A) “That price fixing as provided by this measure will result in horizontal 
price agreements and produce coercive actions among competitors.” 

(B) “That price fixing as provided by this measure, as well as the State fair 
trade acts, gave birth to the discount houses.” 

(GC) “That price fixing as provided by this measure creates higher prices,” 

(D) “That the consumer is unprotected under this measure.” 

(E) “That this measure is unnecessary for small business.” 

(F) “That only 10 percent of the national retail sales volume was price 
fixed when 45 States had effective fair trade laws.” 

(G) “That this measure denies ownership of property identified by a trade. 
mark to a payee thereof.” 

(H) “That this measure permits horizontal resale price maintenance at 
the wholesale level.” 

(I) “That this measure violates the fundamental antitrust policy of the 
Nation.” 

(J) “That this measure permits different price schedules.” 

(K) ‘That this measure provides for unrestrained damage suits.” 

(9) “That this measure softens competition in the marketplace.” 

(10) “That cheap prices is good for the consumer.” 

(11) “That this measure is unenforcible.” 

(12) “That price in some cases is the only area where the small retailer can 
compete with against the big retailer.” 

I particularly respectfully urge your perusal of the material I refer to in 
my extended statement, as well as, to the supplementary material in my present 
statement in which I discuss seriatim, and believe, completely refute all of the 
conflicting and self-serving allegations urged by the opposition to this measure. 

Permit me here, boastfully, to stress the fact, that the material comprising 
my refutation of the issues and contentions raised by the opponents is sub- 
stantially and convincingly corroborated and supported by the testimony you 
will, or have already heard from other proponents, as well as, by numerous 
State and Federal court decisions, and the unbiased observations and comments 
of legislators, economists, legal luminaries, Government officials, and retailers 
small and large. 

For a list and the material of such selected comments, I again refer you to 
part 7 of my extended statement, page 167 to 211, and correspondingly on page 
437 to 463 in the printed House report of the hearings on H.R. 10527, 85th Con- 
gress, 2d session. 

A seriatim rebuttal of the contentions referred to. 


Contention No. 1 


That this measure is unconstitutional. 

We shall not here again burden you with many quotations of court decisions, 
which completely refute this contention, except to respectfully submit that 
Congress and/or the State legislature may enact such legislation which will aid 
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the orderly and progressive maintenance and furtherance of interstate as well 
as intrastate commerce in the interest and welfare of the general public. We 
farther submit that there is abundant evidence and experience that will point 
to the fact, that economically, permissive resale price maintenance, as is pro- 
yided in this measure is the only fair and equitable means available to accom- 
jish the desired aims and purposes in this respect. 

To corroborate our position as to the legality of permissive resale price main- 
tenance as is encompassed by this measure and reflected in the State Fair Trade 
Acts enacted by 45 State legislatures we direct your attention to the following 
State and Federal court decisions which have followed with approval the U.S. 
Supreme Court decision in the Old Dearborn case (299 U.S. 183), in which 
the Court upheld the constitutionality of the California and Illinois State Fair 
Trade Acts: 

California: Mar Factor & Co. v. Kunsman (5 Cal. (2d) 446, 55 Pac. (2d) 446, 
55 Pac. (2d) 177 (1936) ). 

Connecticut: Burroughs-Wellcome & Co. v. Johnson Wholesale Perfume Co. 
(128 Conn. 605, 24 A. (2d) 841 (1942) ). 

Delaware: Klein v. Nation Pressure Cooker Co. (31 Del., ch. 59, 64 A. (2) 
729 (1949)). General Electric Co. v. Phillip Klein (106 A. (2d) 206 (June §$, 
194), C.C.H. Trade Cases, par. 67,774 (not yet printed in State Reporter) ). 

Illinois: Seagram-Distillers Corp. v. Old Dearborn Distributing Co. (363 Ill. 
¢10, 2 N.E. (2d) 940 (1936)). Joseph Triner Corp. v. McNeil (363 Ill. 599, 2 
NE. (2d) 929 (1936) ). 

lowa: Barron Motors, Inc. v. May’s Drug Stores (229 Iowa 554, 294 N.W. 756 
» Aol Pepsodent Co. v. Krauss Co., Ltd. (200 La. 959: 9 So. (2d) 3038 
(1942)). Later court reversed itself by invalidating nonsigner clause of Fair 

rade Act. 

Terie: Goldsmith etc. v. Mead-Johnson & Co. (176 Md. 682, 7 A. (2d) 176 

989) ). 
ice nsctts: Eastman Kodak Co. v. E.M.F. Electric Supply Co. (36 F. 
Supply 111), and John Gilbert Co. v. Fauci (309 Mass. 272). 

Michigan: Weco Products Co. v. Sam’s Cut Rate (295 N.W. 611), and Miles 
laboratories v. Simon (33 F. Supp. 962) and Peoples v. Victor (287 Mich. 506). 
later court reversed itself, by inalidating non-signer clause of State Fair Trade 
Act. 

Mississippi: W. A. Shaeffer Pen Co. v. Barrett (209 Miss. 1, 45 So. (2d) 838 
(1950) ). 

“sid Jersey: Johnson & Johnson v. Weissbard Bros. (121 N.J. Eg. 585, 191 A. 
873 (1987) ). General Electric Co. v. Packard Bamberger & Co., Inc. (14 N.J. 
29,102 A. (2d) 18 (Dee. 21, 1953)). Lionel Corp. v. Grayson-Robinson Stores, 
Inc. (15 N.J. 191, 104 A. (2d) 304 (Apr. 5, 1954) ). 

New York: Bourjois Sales Corp. v. Dorfman (273 N.Y. 167, 7 N.E. (2d) 30 
(1987)) ; Guerlain, Inc. v. Woolworth (297 N.Y. 11, 74 N.E. (2d) 217 (1947)); 
Bristol-Meyers, Co. v. Picker (302 N.Y. 61, 96 N.E. (2d) 177 (1950)); General 
Blectric Co. v. Masters, Inc. (307 N.Y. 229, 120 N.E. (2d) 802 (June 4, 1954) 
00H. Trade Cases, par. 67,776, certiorari and rehearing denied 348 U.S. 859, 
80,99 Law Ed. 164). 

North Carolina: sli Lilly v. Sanders (216 N.C. 163, 4 S.B. (2d) 528 (1939) 25 
ALR. 1308 and note 1335). 

Ohio: Rayess v. Lane Drug Co., affirmed by Supreme Court in 1949 as reported 
in 1380 8. 401, later reversed itself by invalidating the non-signer clause. 

Oregon: Borden vy. Schreder ( (1947) 185 P. (2d) 581). This court later re- 
versed itself by invalidating the non-signer clause of the State Farm Trade Act. 

Pennsylvania: Burche Co. vy. General Electric Co. (Sup. Ct., Pa., decided June 
27, 1955, C.C.H. Trade Cases, par 68,778). 

South Carolina: Miles Laboratories v. Seignious (30 F. Supp. 549). 

South Dakota: Miles Laboratories v. Owl Drug Co. (67 S.D. 523, 295 N.W. 
22 (1940) ). 

Tennessee: Frankfort Distilleries Corp. v. Liberto (190 Tenn. 478, 230 S.W. 
(2d) 971 (1950) ). 

Utah: Burt v. Woolsulate (106 Utah 156, 146 P(2) 208). 

Washington: Sears v. Western Thrift Stores of Olympia (10 Wash. (2d) 372, 
ll? Pace. (24) 756 (1941)); Elgin National Watch Co. v. Druaman (C.C.H. 
Trade Cases (1953), par. 67,498 (Sup. Ct., Wash., 1953) ). 

Wisconsin: Weco Products Co. v. Reed Drug Co. (225 Wis. 474, 274 N.W. 426 


(1987)) ; Bulova Watch Co., Inc. v. Arthur L. Anderson (Sup. Ct., Wis., May 3, 
1985, C.C.H. Trade Cases, par. 68,036). 
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In this respect it is illuminating to note that the Illinois Supreme the 
highest court of that State, in a recent decision, November 26, 1958, again re. 
iterating the constitutionality of the States Fair Trade Act, in Kensey Distilling 
Oo. v. Foremost Liquor Stores et al., said: 

“The constitutional validity of the Fair Trade Act was sustained in 199 
in Joseph Triner Corp. v. McNeil (363 Ill. 559) and Seagram-Distillers Corp, y, 
Old Dearborn Distributing Co. (363 Ill. 610). Upon appeal, the U.S. Supreme 
Court held that the Illinois statute did not violate Federal constitutional guaran. 
ties. (Old Dearborn Distributing Co. v. Seagram-Distillers Corp. 299 U.S, 198 
81 L. Hd. 109.) Although we pointed out in the Triner case that this court was 
not concerned with the economic wisdom of the statute, defendants’ assault upon 
the constitutionality of section 2 rests largely upon its asserted economic yp- 
desirability. The need for fair trade legislation was debatable when the firgt 
Fair Trade Acts were passed in California in 1931, and in New York and IHinois 
in 1935. The debate continues unresolved to this day. Where such questions 
of fact are fairly debatable, this court does not substitute its judgment for that 
of the general assembly but accepts and carries into effect its declared policy, 
As in the earlier case, we are concerned with whether the Fair Trade Act 
squares with constitutional safeguards—not whether the members of this court 
agree with the economic and social philosophy reflected by the statute. De 
fendants urge that we reexamine and overrule the Triner case. That decision 
has been the established law of Illinois for 22 years and, in the orderly ad- 
ministration of justice, should be deemed controlling until and unless the genera) 
assembly provides otherwise. Accordingly, to the extent that defendants make 
the same contentions decided adversely to them in the Triner and Seagram cages, 
we adhere to the reaffirm the disposition made of the contentions in those cases, 

“In the Triner case, we said: “It is argued that section 2 delegates to such 
individuals as choose to avail themselves of the benefits of the statute the power 
to regulate the prices of commodities sold by others. The contention, and the 
argument supporting it, rest upon the unwarranted assumption that the Pair 
Trade Act is primarily, and not incidentally, a price-fixing statute” (363 IIL. 559, 
at p. 581). The primary purpose of the statute, it was pointed out, was the 
“preservation and protection of the property interest of the producer and his 
distributors in the good will represented by brands, trademarks, and trade 
names” (363 Ill., 559, at p. 579). 

“Fair Trade Acts have been sustained by eight courts of last resort since 1952” 
(General Electric Co. v. Klein (Del. 1954), 106 A.2d 206; General Electric Co. vy. 
Kimball Jewelers, Inc. (1956) 333 Mass. 665, 182 N.E. 2d 652; Lionel Corp. v. 
Grayson-Robinson Stores, Inc. (1954) 15 N.J. 191, 104 A. 2d 304; Burche Oo. y. 
General Electric Co. (1955) 382 Pa. 370, 115 A. 2d 361; General Electric Co. v¥. 
Telco Supply, Inc. (1958) 84 Ariz. 132, 325 P. 2d 394; Scoville Mfg. Co. v. Skaggs 
Pay Less Drug Stores, (1955) 45 Cal. 2d 881, 291 P. 2d 936; General Blectric Oo. 
v. Masters, Inc. (1954) 307 N.Y. 229, 120 N.B. 24 802; Bulova Watch Co. v. Anier- 
son (1955), 270 Wis. 21, 70 N.W. 2d 248). 

Other relevant and analogous U.S. Supreme Court decisions and cases therein 
cited dealing with the constitutionality of restrictions and conditions which re 
late to the resale of commodities, and particularly the application of the due 
process and equal protection clauses of the State and Federal constitution, 
please consult the following decisions: 

Old Dearborn Distributing Co. v. Seagram (299 U.S. 183). 

Otis v. Parker (187 U.S. 606). 

Mo., Kansas, and Tenn. R. R.v. May (194 U.S. 267). 

Lee Optical of Oklahoma v. Williamson. 

Beechnut Packing Co. v. P. Lorillard Co. (273 U.S. 629). 

Bitterman v. Louisville & Nashville R. R. Co. (207 U.S. 205). 

International News Service v. Associated Press (248 U.S. 215). 

Arizona Employers Liability cases (250 U.S. 400). 

Munn Vv. Illinois (94 U.S. 113). 

Potter v. U.S. (155 U.S. 488). 

Spurr v. U.S. (174 U.S. 728). 

U.S. v. N.Y. (A. & P.) Stores (67 Fed. Supp. 262, affirmed 173 Fed. (2) 79). 

F.T.C. v. Beechnut Co. (257 U.S. 441). 

Nebia v. New York (291 U.S. 502). 

Decisions particularly in point as far as this measure is concerned see the 
following cases: 

Clark Distilling Co. v. Western Md. Ry. Co. (242 U.S. 311 (1917) ). 

Kentucky Whip & Collar v. Ill. Central R. R. Co. (299 U.S. 334 (1987)). 
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Brooks v. U.S. (267 U.S. 432). 
tional Shoe Co. v. Washington (325 U.S. 310 (1945) ). 
tial Insurance Co. v. Benjamin (328 U.S. 408 (1946) ). 
Rice v. Santa-Fe Elevator Co, (331 U.S. 218 (1947) ). 
1.8. v. Sullivan (332 US. 689). 


dontention No. 2 

That this measure because it permits resale price maintenance of nationally 
advertised brands, takes away from small business its best weapon to compete 
with large and multiple distributors in the resale of national brands. 

By this contention the opponents more adequately emphasize the surreptitious 
ice complained of by the proponents of this measure: A practice which is 
ribed by the 45 State Fair Trade Acts and reaffirmed by Congress on two 

gecasions. This practice consists of selling at or below cost nationally accepted 
trademarked products with the deliberate intent of attracting and enticing 
away trade from legitimate competitors. The opponents entire testimony against 
this measure, irrespective of its pernicious effect on the economy and stability 
af the marketplace, seems to rest on their desire and stanch effort to preserve 
anhampered this predatory practice. 

With respect to this practice a realistic appraisal of the marketplace reveals 
that such retailers who oppose this measure are generally equipped with large 
dollar resources and vast operating facilities competing with each other in a 
jungle-like manner, and not infrequently, where no restraints are available, re 
sort to uneconomic and disastrous price-wars, to the inevitable detriment of 
eonomic stability, orderly markets and fair competition. 

To corroborate this assertion, I quote from my brief filed with this committee 
in which on page 37 it is related that after the U.S. Supreme Court decision in 
the Schwegmann case which rendered the State Fair Trade Acts ineffective 
in interstate commerce, a nationwide series of price-wars broke out, when in 
182 a sign featured in a Walgreen drug store window, said to be prompted to 
meet local competition read: 

“Here is proof that Walgreen’s give you Akron’s lowest drug prices: 50- 
cent Colgate dental cream, 7 cents ; 40-cent size modess, 5 cents; 25-cent Gillette 
blue blades, 5 cents; 60-cent Halo shampoo, 7 cents; 29-cent Hersheys kisses, 
jeents ; $1.36 Lilly’s insulin, 27 cents; 45-cent Kodak film, 19 cents; 65-cent Alka 
selzer, 7 cents; 50-cent Barbasol shave cream, 19 cents. Without discussing the 
wholesale costs of these items, I can assure you, nevertheless, that it would 
cst more to steal them, let alone purchasing them.” 

These and similar price-wars are not uncommon in the marketplace today. 

The Senate Select Committee on Small Business in its recommendation to 
the Senate Interstate and Foreign Commerce Committee that it pass the Mc- 
Guire Act in 1951, on this point in brief said: “It is not only the small inde 
pendent merchant who suffers in a price-war. The manufacturer and consumer 
also suffer. The leaders of price-cutting campaigns should realize that injury 
te other segments of the retail trade cannot benefit them. The good sense and 
recognition of their responsibilities should impel the overwhelming business 
cmmunity to the logic and wisdom of fair trade.” 

It is a foregone conclusion that no retailer can afford, nor can he long remain 
in business, when he is undersold by one or a group of price-cutters, be he small 
or large. In any price war the winner is the man with the most dollars, and 
that isn’t small business. 

With respect to retaliatory price cutting of identified merchandise which is 
presently prevalent in the marketplace, it is interesting to note here that, im- 
mediately after the testimony of an opponent to this measure who favored and 
strongly supported the practice of retaliatory price cutting, I inquired of him 
a8 follows : 

“Asumming that a competitor, in your area, cut the price of Colgate’s tooth 
paste, let's say from its established price of 59 cents to 49 cents—what would 
you do to maintain your sales of Colgate’s—would you not meet or beat the 
tice? Then assuming further, that such competitor in order to beat your price, 
wuld cut Colgate’s still lower, what would you do again? Wouldn’t you meet or 
beat the price? On and on ad infinitum—on this item and others. What would 
ethe result—a price war, that not only the little fellow—but you and the others 
could least afford. To the little fellow sure death, to you slow strangulation. 
Such a practice would ultimately result in the elimination of competitors, and 
‘competition, and finally the benefits of competition. Could that be your aim? 
The witness was noncommital in his answer. 





100 FAIR TRADE 


We, the proponents, assert that this measure, when uniformly and effectively 
enforced, as proven by experience for the past 27 years provides small business 
with a constructive, fair, and flexible vehicle of competing fairly and economy}. 
cally in serving the consuming public. 


Contention No. 3 

That fair trade and the concept of resale-price maintenance of nationally 
advertised brands, promotes private brands distribution. 

This is still another of the opponents’ contention which soundly corroborates 
the proponents’ position in support of this measure, namely, that fair trade dogg 
not impair competition, but instead promotes competition, with the ultimate 
benefit of price reduction commensurate with value and quality. The opponents 
have repeatedly and ceremoniously displayed numerous private brand products 
which compete with nationally advertised branded products, and which the 
_— others sell at lower prices than is established for the nationally advertised 

rands. 

With equal emphasis, concerning this contention, this witness (in his brief 
filed in support of his original testimony, beginning with page 131 thereof) ade 
quately and in detail points out that not only does a national brand compete 
with similar national brands distributed by others, but, also competes with 
dozens and in many instances with hundreds of private brands, as well as w- 
branded products of probable comparable quality. This has been the case since 
nationally branded products achieved recognition, even way before fair trade. 
It is also important to note here, that this measure specifically provides that a 
branded article may be fair traded only when it is in competition with articles 
of the same general class distributed by others. 

Competition of private brands with nationally advertised brands, fair traded 
or not, is desirable and wholesome, so that the consumer may benefit from 
such competition. It follows therefore that when national brands compete with 
other national brands of the same general class, as well as, with the numerons 
private brands for consumer acceptance, prices to the consumer will inevitably 
be kept as low as is economically possible, if for no other reason than the 
producer’s self-preservation. It is common knowledge that no producer will 
price himself out of the market. 

It is of interest to note here, again the observation of two prominent jurists. 
Justice Brandeis who observed that a manufacturer establishes a price for his 
product at his own peril, that is if he establishes the price too high the con- 
sumer won’t buy, but if the consumer nevertheless buys, then the high profits 
from the sale of such products will attract other competitors to share in those 
profits. Justice Holmes observed : 

“T cannot believe that in the long run the public will profit by this Court 
permitting knaves to cut reasonable prices for some ulterior purpose of their 
own and thus to impair, if not to destroy, the production and sale of articles 
which it is assumed it is desirable that the public should be able to get.” 

It is a fact as the opponents contend that there is keen competition between 
private brands and nationally advertised brands on the distribution level, and 
it is even more so on the production level. So that if this measure promotes 
such competition, it is, if for no other reason a desirable measure. 

With relation to the procurement of private brands or unbranded products to 
compete with national brands, it is a fact that there is available numerous 
private brands, as well as unbranded merchandise to compete with nationally 
advertised brands. Equally available to the small or large distributors at prices 
commensurate with quantity purchased. This is a desirable competitive factor 
in order to provide the consumer a choice of products at prices she is willing 
and can afford to pay. 

We submit therefore that this measure recognizes and declares that the 
public interest and economic efficiency are best promoted by competition between 
producers of branded and unbranded merchandise, as well as, private brands 
and nationally advertised brands, who normally have an interest in the wide 
and effective distribution of the goods, while competing for the favor of the 
consuming public. At the same time this measure condemns unrestrained 
predatory price cutting in the distributive field, which experience has proved to 
result in the freezing out of th small independent retailer, destroys the goodwill 
of identified nationally advertised products and thereby limits and diminishes 
the availability of such standard quality products to the consuming public. 

At this point it is of interest to note the statement of Congressman Wright 
Patman, chairman of the House Select Committee on Small Business when he 
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id, “The committee is convinced that deceitful and misleading price cutting 
sae in the public interest, and that small business enterprises in particular 
"1 need protection against loss-leader and similar unfair business practices.” 

Li- 


contention No. 4 
That fair trade provides an umbrella for the lazy and inefficient retailer; and 
that this measure will restrict the passing on of probable price reductions by the 


ly gore efficient distributor. : 
| On this point I challenge this declaration in my extended statement filed with 
» committee, commencing on page 147 thereof for some 20 pages. Corre- 


spondingly as item H at bottom of page 426 of House Report on Hearings of 
te AR. 10527. Suffice it here to quote several of the many observations on this 
ts point, namely, the statement of Louis Broido, executive vice president of 
+ Gimbels of New York, quoted from N.Y. Herald-Tribune, June 3, 1952, as saying: 
ad “The present price war on a limited number of items is purely the result 
| of ne store’s effort to maintain a claim of a so-called underselling price policy.” 

ief This policy as everyone knows is impossible of fulfillment. sas 
1 “However, claims for it continue to be made. The Supreme Court decision gave 
~ opportunity to again impress upon the public this misleading claim. | The war 
th isthe result of an effort to make a showing on a limited number of items sold 


1m- even at a loss so as to obscure from the public mind the fact that every day in 
ice many other stores hundreds of thousands of items of merchandise are con- 
de tinuously sold at prices as low or lower.” _ ‘ bres 

ta Itis interesting to note here the convincing statement of Gordon Siefkin, profes- 


les or of economics and dean of the school of business administration of Emory Uni- 

versity in his article entitled “Economic Aspects of Resale Price Maintenance” 
ied | with respect to the relation of resale price maintenance and efficiency in retailing 
om said : 


i] ‘ a 

i “RESALE PRICE MAINTENANCE DOES Not NECESSARILY PROMOTE INEFFICIENCY IN 
bly Rerauinc. Fark TRADE Dorks Nor NECESSARILY MEAN AN EXCESSIVELY HIGH 
the MaRKUP 

vill “In fair trade discussions much has been made of the fact that resale price 
t maintenance establishes a definite markup for the dealer. It has been contended 
sts, 


; that these markups are high and that they are established to keep the most 
his inefficient small retailer in business. Thus, it has been contended that fair 
‘On | trade encourages inefficiency and keeps the inefficient dealer in business. An 
- aamination of the facts, however, raises serious questions concerning the validity 


_ of the ‘inefficiency’ argument. 

"In the first place, there are good reasons for doubting the truth of statements 
- to the effect that large retailers are more efficient in every case than the small 
od retailer. Studies of operating ratios of various sizes of establishments simply do 


not support this generalization. 

“As for the size of the markup provided by many manufacturers under resale 
pn price maintenance, the evidence does not appear to support the contention that 
otes the markup is established to cover the costs of the least efficient retailer. Indeed, 

wamination of retail prices for certain lines of merchandise, before and after 

5 to establishment of reseale price maintenance, shows that sometimes the resale 
088 price Which has been set is equal to the lowest price which retailers charged for 
ally the item before it becomes fair traded. For example, the fair trade price of 
ic0s certain grocery items in Ohio was established at the level which chain stores had 
ctor ten charging for the merchandise previously. 
“Cases can be cited in which the establishment of fair trade price has neces- 
stated a reduction in the markup taken by certain retailers. 

the _ “It is true that for many types of commodity it is in the manufacturer’s 
veel interest to secure distribution through as many retail outlets as possible. It 
ands toes not follow, however, that such a desire will necessa rily motivate the manu- 
wide facturer to fair trade his brand at such a high price as to cover costs of the least 
> the titient retailer. Fair trade doesn’t ‘guarantee’ a living to every retailer. Some 
ined of them still ‘go broke.’ 
4 to Even if there were no figures available to show that the markups provided 
iwill ly the manufacturer under fair trade are not set so high us to cover the more 
ishes efficient retailer, such a result would not be expected on theoretical grounds. 
manufacturer does not set the resale price in a vacuum. His brand must 
right Ye prieed at a level which will generate some sales. It isn’t as if the fair- 
n he waded item of a single manufacturer is the only one which the consumer can 
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buy if he wants such a product. Other manufacturers are putting their 
of the product on the market. Fair trading does not mean elimination of Drice 
competition between manufacturers even of branded items all of which 
fair traded. All seek to set a price which will attract the customer. In aqq. 
tion, in many lines, there are strong private brands which are competing pris. 
wise. All-in-all, since the manufacturer must price his item competitively, jt 
is difficult to see why he would not have a strong incentive to set the ; 
which he guarantees to his dealers as low as possible. The facts tend to bear 
out this point. 

“The high-margin argument has been presented not only to suggest that the 
most inefficient dealers are kept in business. It has also been used to 
that efficient dealers, under resale price maintenance, lose their incentive for 
continued efficiency. The contention is that if the retailer knows that hig gg, 
ing price on a commodity can be no lower than at other stores, he hag No incen. 
tive to strive for greater productivity from his employees or to improve his 
efficiency and lower his costs generally. This argument may be questioned on 
two groundds. First, it assumes that profit is a function of selling price ang 
nothing else. The retailer who strives to reduce his costs through increageg 
efficiency does not always do so in order to reduce the selling price of his 
merchandise. He may strive for greater efficiency and reduced costs in onde 
to increase his profit. Thus, it would appear that so long as we havea profit 
motive, even the efficient retailer selling a fair-traded item will have every jp. 
centive to continue or increase his efficiency. 

“A second point which must be borne in mind in this connection is that not 
all competition between retailers is pure price competition. We have already 


suggested other important ways in which retail outlets compete to attract ey | 


tomers through improvement of services, physical facilities, and the like. 

“Another way in which the efficient merchant who is dealing in fair-traded 
items can make his efficiency count is in reducing the prices which he charges 
for non-price-maintained merchandise. In this way he may hope to gain a 
larger patronage while at the same time giving the consumer the benefit of his 
increased efficiency. 

“In summary, the argument that resale price maintenance causes the mant- 
facturer to set the price at a high level sufficient to give adequate margin for 
the least efficient retailer does not appear to be supported by available figures 
on the levels at which fair-trade prices have actually been set. Furthermore, 
on theoretical grounds, it is difficult to understand why a manufacturer neces 
sarily in all cases would run the risk of pricing his brand out of the market 
by establishing a profit umbrella for every retailer regardless of efficiency. 
Lastly, resale price maintenance does not eliminate all channels through which 
the very efficient merchandiser can pass benefits of his efficiency on to the con- 
Sumer in the form of lower prices for some of the items which he sells.” 

We submit that if operating costs were the sole measure of retail efficiency, 
then the pushcart peddler would stand out as the most efficient of all retailers 
because he has virtually no overhead. No one would seriously contend that 
therefore we ought to consign America to a pushcart economy. By the same 
token, no one would seriously propose that only the most efficient should live. 
The controlling criteria is, and must be, an average standard of judging whether 
it is efficiency, costs, IQ, or any other human quality or category. The minimun 
resale price established by a manufacturer under fair trade invariably reflects 
the average of his distributors’ efficiency, costs, and distributive ability. So that 
for those retailers whose operating costs are below average efficiency, such te 
tailer either makes more than an average profit, compensating him for his ef- 
ficiency, and if such retailer is benevolent, as several of the opponents boast, 
they may reduce the price on the 90 percent or more of the articles they sell 
which is not fair traded, so that the consumers still benefit from such retailers’ 
efficiency. This measure does not force, as one opponent proposes that he 
pocket the extra profits he contends he can make on the fair-traded items if he 
sold them at the established prices. 

“We challenge the conception that prices as counted in dollars and cents are 
paramount, and we offer the thesis that the interests of men as earners and pro- 
ducers transcend in permanent importance of their interests as buyers of mer 
chandise. Goods sold below the reasonable cost of production and distribution 
are not bargains; they are an extravagance that the Nation can ill afford since 
it leads to monopoly and from there to socialism.” 
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ds 

ce Of particular interest in this respect is the thesis presented by Mr. Bernard 
be 4. Graham, president of Sunbeam Corp., the entire statement which appears as 
li. jtem No. 25 on page 203 of my extended statement, and correspondingly on 
> page 458 in House report of hearings on H.R. 10527, in which at length he dis- 
it ensses the premise of the average dealer, average cost, and average markup. At 


ms ggg point he stresses as follows : : 
ar “ay, American enterprise, under the capitalistic system, is based on past actual 
average experience, present actual average cost and market performance, and 
he = ¢uture average expectations. * * * I am trying to make the point that the actual 
est = gggnomic behavior of free American business, is first, last, and always, based 
for gn calculations of average experience and average probabilities. * * * Fair trade 
ell: prices which we establish are based precisely upon our knowledge of what the 
en- average cost of doing business is for the average dealer.” 


. | gontention No. 5 
nd That this measure is a deterrent to the maintenance or increase of employment. 
sed Witnesses appearing before congressional committees in behalf of this measure, 
his in the 85th Congress, 2d session engaged in producing as well as retailing each 
der have testified to the contrary—that is—when fair trade was rendered ineffective, 
oft sales invariably fell off on such products, and the result was employment de- 
in» dines at the manufacturing, as well as at the distribution level. As a matter 
of fact, one of the opponents in his testimony boastfully asserts that in his 
not . type of operation as well as others who operate similarly, “There is no room 
ady © for superfluous brass hats, swivel chair vice presidents—unnecessary mer- 
eys  chandising men and other payroll padders to which so many department stores 
are addicted.” If this be true on the distribution level it must be equally 
ded tre on the manufacturing level, resulting as it must in employment decreases 
rges | and salary squeezes on the remaining employees. 
in a To support the proponents view it is important to note the comment in this 
‘his  regpect of the North Carolina Supreme Court in its decision when it upheld 
the State Fair Trade Act in the case of Eli Lilly v. Saunders (216 N.C. 163), 
anu- | where the court said: 
| for “Trademark merchandising means merchandise that is extensively advertised, 
ures | and being extensively advertised, must live up to high quality. There must be 
sore, | quantity productions to support the expenditure of advertising with a corre- 
eces- | gonding relatively low, but stabilized price. This gives labor steady and gain- 
rket | fil employment, results in large purchasing power, and places the stamp of 
oncy. identification of the trademark of the manufacturer on the goods with the re 
hich | silting requirements of integrity, of production, and honor in selling for 
con. publie protection. To permit for ultimate distribution of such merchandise to 
weck the entire foundation of this business structure for a temporary personal 
ency, pit in a shortsighted policy that should be condemned and prohibited in the 
jilers strongest terms. 
that "Back in 1892, in the case of State of Ohio v. Standard Oil Co. (49 Ohio St. 
same | ),onthis point the court said: 
live. “A society in which a few men are the employers and the great body are 
ether | Métely employees or servants is not the most desirable in a republic; and it 
imum | Sould be as much the policy of the laws to multiply the numbers engaged in 
fiects dependent pursuits or in the profits of production, as to cheapen the price 
ythat 4 “the eonsumer.’” 
oh re We submit that public policy demands the uniform protection of the entire 
is ef-  Mpulation both as producers and consumers, and it is contrary to public policy 
boast, | attempt to protect the consumers at the expense of the producers, for there is 
y sell | w distinction between them, and any such cost is paid by the consumers 
nilers’ | ‘mselves who constitute the producing public. 


at be © (ontention No. 6 


if he That this measure permits price fixing by manufacturers which is definitely 
te are tamful to small business and consumers. 
‘ ore The opponents condemn the right of a manufacturer to fix the resale price 
¢ mer ofa branded article which is nationally advertised by him and readily accepted 
bution | consuming public. The opponents of this measure nevertheless assert and 
: wines terve to themselves the right to fix the resale price irrespective of the fact 
tat the manufacturer finds price cutting to be detrimental to his sales policy, 
is property rights in the trademark, and inimical to the interest of the other of 
lisdistributors, as well as of the consumer. 
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Experience in the market place, and surveys, indicate definitely that the COn- 
sumer prefers that resale prices be established by the manufacturer of the prod: 
uct. On this point the committee’s attention is directed to my extended stajp 
ment beginning at page 71. Hereof, correspondingly at page 388 of House report 
of hearings of H.R. 10527 some 14 pages in which is related the experience ¢ 
fair trade in England. With reference as to who is more qualified to establish 
the resale price of a product, the following statement of a parliamentary investi. 
gating committee, touching consumers testimony on the subject matter, asserts: 

“These witnesses were unable to determine whether fixed retail prices wer 
altogether fair, but they stated strongly and unanimously that fixed retail Drices 
afforded them certain marked advantages. We have already noted the prefep. 
ence for branded articles with their guarantee of standard quality: they aig 
told us without exception that in their view branded articles should carry , 
fixed retail price. They stated that it was a convenience to know in advan 
what an item or a group of items would cost and that it made it easier to play 
and check household expenditure. This applied to the normal shopping round; , 
bargain-hunting expedition was a different matter and its risks wor 
recognized and accepted. What the household shopper normally seeks to secure 
is quality, in the sense of value for money. We were told that articles offered for 
less than the normal price were often suspected of being in poor condition; the 
degree of suspicion would vary according to the circumstances and would be re. 
duced if an explanation for the price reduction were forthcoming.” 

Note also the conclusions of the same committee which briefly follows: 

“We conclude, therefore, that the effects of severe price cutting of well-known 
branded goods may well be harmful to the wider interests of the public. 


“Concluding this section of our report we see no reason why a resale price | 


arrangement between the owner or producer of a branded article and his dis. 
tributors should be regarded as in itself contrary to the public interest. 

“We recommend that no action should be taken which would deprive ap 
individual producer of the power to prescribe and enforce resale prices for goods 
bearing his brand.” 

To be remembered as well, in this connection, is the fact that this measure does 
not force a manufacturer to establish resale prices, nor does it compel a dis. 
tributor to sell such price-maintained products. The measure, instead, provides 
flexible, permissive, as well as restrictive provisions with reference to resale price 
maintenance in the equitable interest of the producer, distributor, and the con- 


sumer, based upon 27 years of experience of legalized resale price maintenance | 


in the market place under the State fair trade acts. 


Contention No. 7 


That opponents do not believe nor do they engage in loss-leader selling, and 
profess and agree that something ought to be done to help small business in its 
effort to compete in the market place, yet offer no solution or a substitute 
measure. 

To comprehend the fallacy of this contention, the term “loss-leader selling” 
need first be defined. The loss-leader practice consists of selling a given number 
of highly advertised branded products, nationally accepted by the consumers for 
quality and price and publicize the sale of such products at prices at operating 
plus delivered cost, or below such cost, in order to create the impression, as is 
the boast of the opponents who testified before this committee, that everything 
they sell is lower than any other merchant can sell such products. In other 
words, that they undersell all other merchants on everything in their establish- 
ment. That this misleading statement is more than puffing and in fact deceptive 
is aptly related by the study and report of the St. Louis Better Business Bureau 


in which it is reported that in St. Louis, Mo. (a non-fair-trade area), one retailer | 


noisily advertised: “Lowest prices is town”; “our prices always mean the best 
values” ; “we've got what you want and we sell it for less.” 
However, the St. Louis Better Business Bureau made a study of this store's 
prices and found— 
(1) That the advertiser was undersold on 14 out of 21 advertised and 3 
out of 54 nonadvertised items—undersold on a total of 49 out of 75 items. ' 
(2) That where neither the advertiser nor any competitor was able to 
undersell, the advertiser’s lowest price was equaled on 4 advertised and 
on 15 nonadvertised items—equaled on a total of 19 items. 
(3) That undersold or equaled on 68 out of 75 items, this advertiser 
actually undersold competitors on only 7 out of 75 items. 
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The St. Louis Better Business Bureau commented : 3p 

“But remember one thing—the results would have been similar no matter 
whose advertising and prices might have been used as the basis of compari- 

a** 
We are convinced, a we believe this bulletin will convince you, that general 
ing is impossible. 
wre and reports further illustrate the fact that it takes but one 
large predatory price juggler in a given community to ignite the fire of a price 
war. It will not be jumping at conclusions to say the most, even the large and 
multiple-unit operators, would refrain from price Juggling were it not for the 
gue or two which the rest must follow in order to remain in business. ; 

Mr. Fred Lazarus, Jr., president of the Federated Department Stores, Inc., 
as quoted from Retailing Daily, June 7, 1951, said: 

“The current situation,’ he said, ‘is actually a result of an attempt to lead 
the public into believing that prices in one store are generally lower than in other 
stores. This just isn’t so. 

«Retailers had hoped loss-leader selling was a relic of the past decades. he 
said, ‘and would remain in the discard. For such selling is a destructive kind 
of merchandising. It hits tens of thousands of small retailers who perform a 
real service to their communities as distributors of the very merchandise being 
ysed as loss leaders. . ; 

“Jt injures those unfortunate manufacturers who ultimately lose their mar- 
ket because their products are “footballed.” The public knows that no store can 
stay in business and sell its merchandise below cost, unless it subsidizes these 
joss-leader sales with profits from other merchandise. L 

“Tf the manufacturer wants to protect his product and set the price, he must 
rise and fall by it. We may buy the product or not. We are against abuses of 
any kind. In our stores the number of items either fair traded or carrying a 
retail price suggestion is purely not more than 10 percent of all items carried in 
the store, which is about 350,000 to 400,000. 

“The idea that one store will undersell all its competitors to the extent of 6 
percent is intolerable.’ ” 

Moreover, the uncontrovertible testimony of the marketplace, as well as the 
testimony of the opponents at hearings last year before congressional com- 
mittees, proves that their practice of loss-leader selling is their method of 
operation. One of the witnesses, who represents himself as the executive 
secretary of the recently formed National Anti-Price-Fixing Association, to 
bolster his statement, appends an affidavit thereto, which clearly and con- 
vincingly proves our point; namely that the commodities chosen, and, in said 
afidavit, described are the most widely advertised and consumer accepted, and 
that the prices quoted are not only below the established prices but deeply 
below invoice cost, at any rate below invoice cost plus their own cost of doing 
business. In either case the prices are at or below .cost on a selected number 
of items, used for the express purpose of enticing away the consumer from 
other legitimate merchants, and to create the impression that everything else 
they sell is equally price slashed. 

At this point it is important to note that cost has a double meaning—when 
the affidavit reads: 

“That Eckerd’s price of each of the 35 items 


f the above listed articles, 
was above cost; that Eckerd’s sale price for the four items numbered 2, 7, 9, 
and 36, marked to the left with a double asterisk, and the non-fair-traded 
aspirin was approximately the cost price.” The affidavit failed to explain 
whether “above cost” meant above invoice cost, or invoice cost plus his operat- 
ing cost, or the average cost of doing business. <A spot check of the item 
definitely indicated that most of the prices quoted as affidavit’s sales prices 
Were prices available to other merchants, in the average class, as the best 
wholesale price procurable from wholesalers. This related situation does not 
take into account the frequent retaliatory price reductions to meet or beat 
competition without respect to costs or propriety. 
opponents contend—and 
legitimate competitors. 


The proponents’ position in this respect is further corroborated by another 
witness’ testimony wherein he asserts in one place that “our business is operated 
m the basis of a markup from 5 to 30 percent above cost” clearly indicating a 
Practice of sales not only below the average cost of doing business, but the cost 
of the most efficient of such operators, according to his own boast (Masters) who 


This deceptive practice 
profess to be the only way to get business away from 
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clainis his cost of operation is slightly over 11 percent. As a matter of fact that 
witness boasted that his first month’s advertising budget alone was over 19 Der- 
cent of his original capitalization, so that by this method of operation he succeedeq 
in a couple of years to build a business of 2 million gross and six outlets. 

This same witness at another place in his testimony boldly asserts that his 
practice of selling below cost, a selected number of highly advertised prodnets 
is the only way a small man can compete with the big operator, forgetting alto. 
gether the ultimate result, namely that his premise will inevitably invite retajig. 
tory price slashing, which definitely results in uneconomic price wars. In this 
respect the witness said, “it is the small man’s least expensive weapon. It doesn’t 
cost such retailer any money to do that (that is to sell at or below cost) no promo. 
tion or advertising is necessary.” In other words he recommends that others 
do what he does, namely prey on the advertising and promotion costs expendeq 
by the manufacturer, this no matter if by doing so constitutes an assault on the 
good will and property rights of the proprietor of the trade-marked product, ang 
the harmonious and economic relationship of the manufacturer and the rest of 
his distributors, 

Further corroborating this point, Rudolph Callman in Callman’s Trade Marks 
and Unfair Competition, on the subject of price cutting said: “Price cutting on 
trade-marked articles is purposed at and results in attracting customers by 
means of the false impression that the price cutter’s economic ability is greater 
than that of his competitors, that the prices not only of these price-marked arti- 
cles but of all articles sold by him are more favorable than those of his competi- 
tors. The price cutter is ‘really not selling * * * chiefly on the strength of his own 
efficiency,’ but ‘on the strength of years of the manufacturer’s advertising.’ This 
successful diversion of customers from the honest competitor necessarily inclines 
the latter to cease selling the price-cut articles, whose good will the price cutter 
has seriously damaged, if not destroyed, by cheapening them before the public. 
The first victim is the manufacturer, whose trademark thus symbolizes an un- 
reliable price policy and a devastated market.” 

The opponents of this measure—while conceding that small business needs 
help—try to impress this committee that small business just doesn’t know what's 
good for it, nor what it wants. This, however, in face of the fact that after 27 
years of experience with the realities in the market place, small business, now 
again, petitions Congress to effectuate the State fair trade concept on a Federal 
level in order to accomplish uniformity of enforcement and stability of competi- 
tive practices, to promote the benefits of fair competition and to restrain the con- 
centration of distribution in a few large distributors backed by organized capital. 

To corroborate our assertion in this respect it is of interest to note the obser- 
vation of the Federal Trade Commission, when in 1948 in one of its periodic 
reports to Congress, said: “No great stretch of imagination is required to foresee 
that if nothing is done to check the growth of concentration, either the giant 
corporations will ultimately take over the country, or the Government will be 
impelled to step in and impose some form of direct regulation in the public 
interest.” 

This measure recognizes, as did 45 out of the 48 States in the Union, that it is 
in the public interest to protect trademark owners, distributors, and the public 
against injurious and uneconomic practices in the distribution of articles of 
standard quality under a distinguishing trademark, brand or name, by providing 
that “Willingly and knowingly advertising, offering for sale, or selling any com- 
modity at less than the price stipulated in any contract (and as in this measure 
provided, after giving actual notice of price stipulation), entered into pursuant 
to the provisions of the State act, shall constitute unfair competition, which may 
be actionable at the suit of any person damaged thereby. 

“By this measure Congress recognizes and ratifies the overwhelming public 
acceptance, judicial approval, and economic stability of legalized vertical resale 
price maintenance as an appropriate means to accomplish and effectuate a pre 
scribed equitable and self-enforcing (that is without taxpayers’ funds) remedy 
designed to safeguard property rights and to promote fair competition in the 
field of distribution. 

“By this measure Congress condemns unrestrained predatory price cutting in 
the distributive fields, which experience has proved to result in the freezing out 
of the small independent retailer, destroys the good will of the producers of 
identified merchandise used as a loss leader, and thereby results in limiting and 
diminishing the availability of such standard quality products to be obtained 
by the consuming public. 
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“The undesirable and uneconomic consequences of the predatory and deceptive 
price-juggling practices is accomplished by a mere handful of loss-leader re- 
tailers who force others unwillingly to follow in a jungle-like dog-eat-dog practice, 
gntil effective competition has been removed, the footballed product has lost its 
standard of value and consumer acceptance, with the further consequence that 
even the predatory price juggler no longer finds the lure product useful even 
to carry in stock, and sell such profitless item. This rapacious procedure is prac- 
ticed on from item to item. The more prominent and acceptable the item the more 
yulnerable it is to be used as a football.” 

With respect to this contention it is informative to note Prof. Gordon Sief- 
kin’s statement : 

“This is probably not the place to go into an extended discussion of the case for 
thesmall businessman. However, it is probably indisputable that the existence of 
strong, healthy, small business enterprises in many ways contributes to the 
maintenance of a healthy competitive system. The case for free enterprise, in all 
of its implications, must include recognition of the contributions which the small 
businessman makes in the system of private enterprise. Of course, he provides 
the innumerable retail outlets which are so necessary in order to secure the mass 
distribution of certain types of products and the economies of large-scale produc- 
tion which such sales volume makes possible. 

“Thus, as a matter of public policy, it would appear that the small business- 
man’s interest in resale price maintenance would justify a careful examination 
of the merits of such an arrangement, particularly when it can be shown that 
the kind of price competition to which the small businessman objects may con- 
eivably be counter to the interests of other groups as well. 


Contention No. 8 


Opponents have before, and probably will again parade numerous scarecrows 
inorder to show why this measure should not be enacted. 

Among the illusory perils suggested by the opponents of this measure are: 

(A) “That price fixing as provided by this measure will result in horizontal 
price agreements and produce coercive actions among competitors.” 

(B) “That price fixing as provided by this measure, as well as the State Fair- 
Trade Acts, gave birth to the discount houses.” 

(C) “That price fixing as vrovided by this measure creates higher prices.” 

(D) “That the consumer is unprotected under this measure.” 

(E) “That this measure is unnecessary for small business.” 

(F) “That only 10 percent of the national retail sales volume was price fixed 
when 45 States had effective fair trade laws.” 

(G) “That this measure denies ownership of property identified by a trademark 
toa payee thereof.” 

(H) “That this measure permits horizontal resale price maintenance at the 
wholesale level.” 

(I) “That this measure violates the fundamental antitrust policy of the Na- 
tion,” 

(J) “That this measure permits different price schedules.” 

(K) “That this measure provides for unrestrained damage suits.” 

(A) That price fixing as provided by this measure will result in horizontal 
price agreements and produce coercive actions among competitiors. 

This prediction is without basis nor reason in view of the fact that this 
measure, aS well as all the State air Trade Acts, uniformly specitically prohibit 
horizontal price fixing between competitors. Moreover, the State and Federal 
iutitrust laws, have, and still do, specifically prohibit conspiracies to fix prices 


, @llusively, 27 years of experience with State fair trade, under the State acts, 


tnd the Miller-Tydings and the McGuire Acts fail to corroborate this prediction. 
Asa matter of fact, wherever such condition was proven, courts quickly en- 
bined such actions. The fact is that this measure, as well as the State Fair 
Trade Acts, distinctly and specifically limits resale price maintenance there- 
uder, between the proprietor of a trademarked product only after actual notice 
his distributers, and only when such product is in competition with products 
ot the same general class, without consort, intimidation, or agreements on the 
horizontal level. 

With reference to the prophecy that this measure will produce coercive actions, 
ve fail to surmise any basis for such prediction. Uniess by this statement 
opponents mean they will be coerced to comply with the law, when this measure 

es law. That is intended by Congress, in order to effect prompt and 
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effective enforcement when occasion presents itself under the provisions of the 
act and concurred by a court of law. 

(B) That price fixing as provided by this measure, as well as the State fair 
trade acts gave birth to the discount houses. 

What’s wrong with that? If discount houses are as good and as desirahp 
outlets, as Master’s and others have boasted in their testimony before the Con. 
gressional committees, they have a right to exist as well as other competitos 
Unless the witness who urged this contention is of the opinion as the proponent 
are, the discount houses are a threat to orderly markets only because of theiy 
use of unfair practices, discussed here. This assertion in fact highlights th 
position of the proponents in which it is urged that fair trade, was not ang 
is not a deterrent to competition, nor the multiplicity of competitors, proyj 
they play fair, so that consumers may secure the benefits of fair competitiy, 
practices of many competitors. This contention further corroborates the pro 
ponents’ declaration that under fair trade, business and competition from smal] 
and large prospered unprecedently. Witness the boasting of Schwegmann, who 
claims a 20 mililon volume in 13 years— Master’s a 50 million volume in Jeg 
than 20 years. And Fort, a newcomer, in less than 3 years, 6 stores and a 2 
million volume. Incidentally, discount houses existed before fair trade and 
exist today in States which never had fair trade. 

(C) That price fixing as provided by this measure creates higher prices, 

This argument is negated by the opponents own testimony, when before this 
and before the Senate committee, they have ceremoniously displayed varioys 
exhibits, of unbranded and private branded products which they sell for leg 
at a greater profit in competition with nationally advertised price-maintained 


products. By this testimony cpponents have most convincingly proved the | 


proponents assertion that resale price maintenance by force of competition 
promotes competitive products, not only between national brands, but between 
various types of unbranded and private branded products to offer the consumer 
a wide choice of prices she is willing to pay and even more emphatically 
proves that resale price maintenance not only stabilizes prices, but not infrey. 
uently, by the force of competition tends to reduce the competing price of the 
national brand with the private brand. This follows as a matter of couns, 
since no product will long remain accepted when its resale price does not 
conform to other similar products in price, quality, and compensation to dealer 
for distributing it, whether such product is a national or private brand. This 
contention also supports the proponents’ assertion that this measure promotes 


competition and the benefis thereof to the consuming public. This is desirable | 


and constructive competition, a competition based upon quality, standard, and 
price at the manufacturing level. 

(D) That the consumer is unprotected under this measure. 

This contention cannot prevail if the opponents testimony is correct, namely, 
that this measure promotes private brand competition with national branis, 
and that it multiplies competitors such as the discount houses and others. 

For detailed discussion in refutation of the premise that the consumer is not 
protected under this measure please examine item (E) of my extended statement 
in support of my original testimony beginning at page 137 and ending at page 
142, correspondingly at page 422 of House report on hearings of H.R. 10521. 

(E) That this measure is unnecessary for small business. 

This statement is amply contradicted by the fact that for 27 years small 
business strove to maintain the legal concept of this measure in the State 
legislatures and for the third time in Congress. The parade of witnesses before 
this committee representing small business surely testifies the contrary view: 
namely, that small business knows what it wants and needs. 

(F) That only 10 percent of the national retail sales volume was price-fixed 
when 45 States had effective fair trade laws. 

This statement, likewise corroborates the proponent’s declaration that this 
measure guarantees price competition since it affords the consumer 90 percent 
of her purchases to compete with the 10 percent which are under fair trade, 
thereby affording her wide alternatives in the choice of products at a pric 
she is willing to pay, and completely rejecting the product or brand which she 
thinks is overpriced. 

(G) That this measure denies ownership of property identified by a trade 
mark toa payee thereof. 

This allegation first, assumes that a purchaser of a trademarked product, 
held for resale, purchases the use of the trademark, which still belongs © 
another, in any manner, even though such use of the trademark may be derogt: 
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tory to the interest and property rights of the proprietor of the trademark. 
This point is aptly answered by adjudicated cases, significant among which is 
the U.S. Supreme Court decision in the Old Dearborn Co. case (299 U.S. 183) 
jpwhich the Court said: en 

“Nor is section 2 so arbitrary, unfair, or wanting in reason as to result in a 
denial of due process. We are here dealing not with a commodity alone, but 
with a commodity plus the brand or trademark which it bears as evidence of 
its origin and of the quality of the commodity for which the brand or trademark 
stands. Appellants own the commodity ; they do not own the mark or the good- 
will that the mark symbolizes. And goodwill is property in a very real sense, 
injury to which, like injury to any other species of property, is a proper sub- 
ject for legislation. Goodwill is a valuable contributing aid to business—some- 
times the most valuable contributing asset of the producer or distributor of 
commodities. And distinctive trademarks, labels, and brands are legitimate 
aids to the creation or enlargement of such goodwill. It is well settled that the 
proprietor of the goodwill ‘is entitled to protection as against one who attempts 
to deprive him of the benefits resulting from the same, by using his labels and 
trademark without his consent and authority.’ McLean v. Fleming, 96 U.S. 245, 
959 ‘Courts afford redress or relief upon the ground that a party has a valuable 
interest in the goodwill of his trade or business, and in the trademarks adopted 
to maintain and extend it.’ Hanover Milling Co. v. Metcalf, 240 U.S. 403, 412. 
The ownership of the goodwill, we repeat, remains unchanged, notwithstanding 
the commodity has been parted with. Section 2 of the act does not prevent a 
purchaser of the commodity bearing the mark from selling the commodity alone 
at any price he pleases. It interferes only when he sells with the aid of the 
goodwill of the vendor; and it interferes then only to protect that goodwill 
against injury. It proceeds upon the theory that the sale of identified goods 
at less than the price fixed by the owner of the mark or brand is an assault upon 
the goodwill, and constitutes what the statute denominates ‘unfair competition.’ 
See Liberty Warehouses Co. v. Burley Tobacco Growers’ Assn., 276 U.S. 71, 
1-92, 96-97. There is nothing in the act to preclude the purchaser from removing 
the mark or brand from the commodity thus separating the physical property, 
which he owns, from the goodwill, which is the property of another—and then 
selling the commodity at his own price, provided he can do so without utilizing 
the goodwill of the latter as an aid to that end. 

“There is a great body of fact and opinion tending to show that price-cutting 
by retail dealers is not only injurious to the goodwill and business of the producer 
and distributor of identified goods, but injurious to the general public as well. 
The evidence to that effect is voluminous; but it would serve no useful purpose 
to review the evidence or to enlarge further upon the subject. True, there is 
evidence, opinion and argument to the contrary; but it does not concern us to 
determine where the weight lies. We need say no more than that the question 
may be regarded as fairly open to differences of opinion. The legislation here in 
question proceeds upon the former and not the latter view; and the legislative 
determination in that respect, in the circumstances here disclosed, is conclusive 
so far as this court is concerned. Where the question of what the facts estab- 
lish is a fairly debatable one, we accept and carry into effect the opinion of the 
legislature. Radice v. New York, 264, U.S. 292, 294; Zahn v. Board of Public 
Works, 274 U.S. 325, 328, and cases cited.” 

In still another case on the same point, as indicative of the principle followed 
by State and Federal courts is the statement of the California State Supreme 
Court in the case of Maz Factor vy. Kunsman 5 Cal. (2) 446 in which case the 
court said : 

“There is no constitutional right to own property, as such, free from regulation. 
That a State statute deprives a person of a right which he formerly possessed, 
whether it be a right to go where he pleases, conduct himself as he pleases, or 
buy what he pleases, or sell what he pleases at prices fixed by himself, does not 
per se brand the statute as unconstitutional. The process of civilization has con- 
sisted largely of the gradual regulation of the individual in his liberty of action 
and ownership of property for the public good. As society has become more 
complex, the necessity for such regulation has become more acute. Neither the 
State nor the Federal Constitution guarantees any person absolute liberty of 
action. The liberty guaranteed by our law is a liberty subject to regulation in 
the publie good—an equal liberty rather than an absolute liberty.” 


(H) That this measure permits resale maintenance at the wholesale level— 
on the horizontal level. 
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This assertion militates with the express provision of this measure which 
specifically prohibits price fixing “between wholesalers, or between brokers or 
between factors, or between retailers, or between persons, firms, or corporation 
in competition with each other, except as is provided in paragraph (10) of the 
measure.” 

Without further comment on our part it is clear that the opponents’ propheg 
with respect to this alleged peril is not only groundless, but is a misstatement of 
the facts and marketplace experience for the past 27 years under the State Fair 
Trade Acts. 

(1) That this measure violates the fundamental antitrust policy of the Nation 

To refute this allegation please refer to item (B) of my extended statement 
at page 122 where I in detail make adequate refutation of this contention, 
moreover, declare the contrary premise that Congress by this measure reaffirms 
its faith in the antitrust laws by implementing the basic philosophy of such 
laws by amending the Federal Trade Commission Act to provide that unfair 
methods of competition in commerce, and unfair or deceptive acts or practices 
in commerce are declared unlawful. In other words Congress by this meagure 
recognizes that predatory loss-leader selling on identified merchandise as prap. 
ticed in the marketplace, constitutes an unfair and deceptive practice contrary 
to stable and fair competitive practices which are inimical to the economic 
welfare of the consumer, distributor, and producer. The Congress, heretofore 
on two occasions (the Miller-Tydings and the McGuire Acts) and 45 out of the 
50 States in the Union have reaffirmed the premises—that predatory price 
eutting of trademarked products, as is now prevalent in the marketplace and 
its resulting chaos to the economy is detrimental to the public welfare. Sneh 
overwhelming acceptance, legislatively, corroborated by a greater authority of 
adjudicated cases adequately impugns the opponents opinions in this respect, 

(J) That this measure permits different price schedules. 

Presumably this scarecrow has reference to the provisions in the measure 
which reads: “He [the manufacturer] may so establish schedules of resale prices 
differentiated with reference to any criteria not otherwise unlawful.” Also 
that: “Such schedules may be changed from time to time by notice to distributors 
having acquired his merchandise with notice of any established resale price.” 
The objection of the opponents to these provisions indicates their unwillingness 
to go along with anything, even if it is good and desirable. The intent of the 
first provision is to recognize the realities of the marketplace by permitting a 
flexibility in order to accommodate situations of resale prices which may embrace 
different criteria such as, for instance, in the case of sales to hospitals who 
dispense drugs to patients, to physicians who may dispense such drugs to their 
patients, or even to hospital pharmacies who do not sell to others but hospital 
patients. These are criteria different than retailers’ who resale to the general 
public. However, please note the express restriction, namely, that the criteria 
must not be unlawful. That is it must not be a discrimination amony retailers 
contrary to the Robinson-Patman Act provisions, or other antitrust provisions 
or effective statutes. Certainly in the interest of flexibility and experience this 
provision is fair, reasonable, and desirable. 

Equally as desirable and practical is the second provision. The intent of Con- 
gress, based upon experience in the market place, and to provide flexibility of 
pricing—either to reduce or increase, depending upon market conditions and 
competitive exigencies. Changes in price schedules are permitted, to reduce the 
price—to permit promotions—to permit seasonal selloffs, and even to entirely 
abandon the practice of resale price maintenance. It is because of these and 
other provisions in the bill, that the proponents herald its advantages, namely 
that the measure is permissive, flexible, and practical, forcing no one segment 
in the distributive field to do anything without knowledge and a fair oppor- 
tunity to comply with the provisions of the measure without damage or harm. 
The perils predicted by the opponents with respect to these provisions surely 
eannot be taken seriously, based upon experience, reason, and fairness. 

(K) That this measure provides for unrestrained damage suits. 

By this statement opponents misconceive the clear meaning of subsection (8) 
of this measure, nor do they display familiarity with court procedure with 
respect to the recovery of damages sustained, nor with the process of equity 
courts in issuing injunctions to restrain assaults to injuries or threatening in- 
juries. It is common knowledge, as well as apparent from 27 years of ex 
perience in the enforcement of fair trade, that suits to enforce compliance 
under the State fair trade acts, proceed when negotiations of amicable com- 
pliance fails and the violation continues. The aggrieved party then files a suit 
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ina court of law or equity, if for damages, the amount must be proved under 
the strict rules of competent evidence and the law in such cases made and pro- 
vided: If the suit is for an injunction in a court of equity, the aggrieved party 
must first show cause and that he is entitled to such relief, and if successful a 
temporary injunction may issue, and after a full trial on the merits, when the 
rights of the parties are fully considered, all under the prescribed rules of evi- 
dence, the court may issue a permanent injunction. What procedure can be 
more democratic, more equitable, and more practical under our American sys- 
tem of government? A system where every litigant is afforded an opportunity 
to have his day in court, under established rules of evidence and principles of 
jaw provided for such circumstances. 

Why is it unreasonable under the law, to permit an aggrieved party to assert 
his rights against one willingly and knowingly violating the rights of others by 
doing what he knows is unlawful? This contention, we submit, must likewise 
fail, because of its fallacious and unreasonable premise and conclusion. 

The proponents submit that all of the numerous hobgoblins recited in this con- 
tention, as well as in the others treated in this statement, are offered not because 
of their credibility, logic or practical application but, rather to develop contro- 
yersy and doubt in the minds of the Members of Congress. 


Contention No. 9 

That this measure “softens” competition in the market place. ' 
Anticipating this opposition in my extended statement at page 38 and which 
concludes at page 52, correspondingly at center of page 373 of House report of 
hearings of H.R. 10527, I treat this contention at length. Suffice it here to be 
said briefly that as related in the report of the U.S. Attorney General’s Commit- 
tee, to study the antitrust laws (released April 1955) the following premises 
concerning the application and appraisal of competition in the market is apropos. 
(A) “The general objective of the antitrust laws is the promotion of competi- 
tion in open markets and to secure equality of opportunity.” 

(B) “That the heart of our national economic policy has long been faith in the 
yalue of competition.” 

(6) “That effective competition must be a workable competition as compared 
with pure and perfect competition.” 

(D) “That public policy cannot afford to be indifferent to the elimination of 
competition within an industry.” 

(B) “That good public policy is founded on the economically sound assumption 
that competition will on the average result in much more progressiveness and 
eficiency than monopoly.” 

(F) “That there should be no predatory preclusive tactics, such that their 
national effect would be to enable the user to eliminte rivals without regard to 
their efficiency, or at least to place them under serious handicaps irrelevant to 
this efficiency.” 

(G) “The concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference among 
sellers.” 

(H) “That competition must also do a social job as well.” 

(I) “That the major economic aspects of workable competition are those fac- 
tors which prevent monopoly ; encourage the freedom of opportunity for entry of 
new rivals, and that the cost of entry into the competitive area should not be 
impractically high ; independence of the rivals entering an industry ; and industry 
shall be free from predatory practices.” 

We submit that if the above concepts of competition are related to the reali- 
ties of the market place, then the so-called hard competition premise—that is— 
the jungle type of competition, here proposed by these conventional economists 
must fail and be discarded as obsolete and no longer applicable theories. Pro- 
fessor Galbraith in his recent book entitled “The Affluent Society” on this point 
stresses the premise that, “The shortcomings of economics (and some econo- 
mists) are not original errors but uncorrected obsolescence.” Also that, in 
large areas of economic affairs, the march of events (that is the realities of 
the market place) again left the conventional wisdom (that is the traditional 
eonomic theories) sadly obsolete.” 

Wefurther submit that in this measure much more than decisions of economic 
piliey or theories are involved. A system of morality and the institution of 
— property, as well as the cherished concept of free enterprise, is at 

e, 
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Prof. Gordon Siefkin on this point reflects as follows: 


“RPSALE Price MAINTENANCE Does Not ELIMINATE BENEFITS CONSUMER Rp. 
CEIVES FroM CoOMPETITION—MAY INCREASE THEM 


“Resale price maintenance is compatible with the kind of competition from 
which the consumer benefits. Under certain circumstances and with respect to 
certain types of commodity, it is conceivable that absence of resale price maip. 
tenance could make a situation less favorable to the consumer. 

“It is important that the consumer have alternatives from which to chooge, 
One of the objections to monopoly is that it tends to limit such consumer alterna. 
ives. Price cutting on a brand of merchandise may cause some retail outlets to 
discontinue that particular brand. To the extent that the price cutting redyces 
the number of brands from which the consumer can choose when he enters g 
given retailing establishment, it has imposed on-the-spot limitations on consumer 
choice. Even in shops which are price cutting a brand, there may be a tendeney 
to hold back the brand because it is less profitable and to switch the customer 
to another brand. The practical result can be that the public is unable to make 
as free and unhampered a choice between as wide a variety of alternatives, 
branded and unbranded, as would otherwise be the case. 

“In yet another way, it may be possible for resale price maintenance to insyre 
the consumer a greater variety of choice when he enters a store. Some smaller 
manufacturers of less well-known brands do not have the resources to engage 
in vigorous advertising to gain consumer acceptance. It may be that the only 
way such a manufacturer can get his brand on the shelves of the retail shop, 
thereby giving the consumer one more brand from which to choose, is by fair 
trading so that dealers, being assured a fair margin on the item, will carry it. 
Thus, resale price maintenance may aid the consumer to the extent that it ep- 
courages a larger number of retail outlets to carry a given brand and to the 
extent that it encourages these outlets also to carry a larger assortment of 
brands in a given line of merchandise. 

“Consumer interests are served by having available in the shop not only those 
items which have a relatively rapid rate of turnover but also types of merchan- 
dise for which the demand is more infrequent and on which the turnover there- 
fore is much slower. It costs money to stock slow turnover items. The retailer 
may be encouraged to do so only if his margin on the slow item is high or if 
rapid turnover items are profitable enough to subsidize somewhat the slower 
moving lines. Price cutting is usually focused on types of commodities which 
have a rapid turnover. To the extent that the established retailer cuts prices 
to meet competition on fast-moving items or that he may give up or fail to 
push price-cut items because they no longer give him an adequate margin—he is 
less able to subsidize slower moving merchandise of the type which consumers 
may want very seldom but which they want very badly at certain times. Thus, 
price cutting of one commodity may mean higher prices on other commodities. 
What may be one consumer’s gain in buying the price-cut products can be another 
consumer’s loss in paying higher than normal prices for less frequently demanded 
types of merchandise.” 


Contention No. 10 


That cheap prices are good for the consumer. 

This contention stems from some farm and labor groups, who unsoundly be- 
lieve that cheap prices are good for the consumer. 

Support of this false premise coming from the predatory price-cutting mer- 
chants is understandable, since their practice, as stated, consists of price cutting 
accepted value merchandise on a selective basis in order to create the impression 
that everything they sell is sold equally as cheap. In this measure they sense 
a restriction of their furtive practices. However, surprising is the opposition 
and support of this premise when it comes from some farm and labor groups. 
It is surprising because the farmer and the laborer are the producer of the 
goods which must be mass distributed back to the consumer by the distributor. 
If distribution fails in its function because of chaotic and unprofitable market 
conditions affecting the distributor and in turn the producer, mass production 
must fail with the inevitable results of a squeeze back on the farmer and the 
laborer, who in turn is the producer, as well as the consumer. It is inevitable 
that bait prices to the consumer must revert and result in cheap wages for 
the farmer and the laborer (the producer). 
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of particular interest in this respect is the observation and comments of Prof. 
Gordon Siefkin, when in his article entitled “Economie Aspects of Resale Price 
Maintenance” on this point said: 


“CONSUMERS AND PRODUCERS ARE THE SAME PEOPLE 


“In analyzing the economic nature and possible impacts of resale price mainte- 
nance, it must be borne in mind that economic society is not divided into mu- 
tually exclusive groups whose interests are necessarily and inevitably diametri- 
eally opposed one to the other. For purposes of analysis and to eliminate con- 
fysion which might come from trying to consider all at once the many factors 
hich are parts of a complex society made up of interdependent members, we 
study people as laborers, as employers, as consumers, as retailers, or in any one 
of anumber of other different roles which the individual may occupy. However, 
in fact, the individual is a number of things at the same time and must be recog- 
nized as such. 


“pEOPLE’S INTEREST IN THEIR ROLE AS CONSUMERS IS NOT DOMINANT 


“The public, whose welfare is to be promoted by public policies in the business 
snd economic sphere, is not exclusively the consuming public but also the public 
in its role as members of the business community engaged in producing and 
glling goods and services. Indeed, there is a considerable amount of evidence 
which suggests that people ordinarily are more concerned with their welfare 
as producers and in public policy which aids them in their capacity as income- 
amers than they are in the policies aimed at improving their welfare as income- 
gending consumers. 


“PUBLIC INTEREST MAY INCLUDE INTERESTS OF BUSINESS 


“Once it becomes clear that the consuming public is made up of the same people 
whose livings are earned in retailing, manufacturing and other phases of busi- 
ness activity, the problem of evaluating a proposed public economic and business 
wlicy to determine if it is in “the public interest” becomes one of examining 
how the policy may affect the balance between the public’s interests in its role 
wconsumers on the one hand and in its role as producers in a profit-motivated 
gstem on the other. It should not be necessary or appropriate that the wisdom 
folly of a public economic or business policy be judged on the assumption 
that the gains or benefits accruing to the public, or a segment of the public, as 
producers and income earners must be at the expense or detriment of the public 
nits role as income spenders or consumers. 

"This discussion of the place of brands and trademarks in our modern market- 
ing structure would, of course, be entirely misleading if it were taken to suggest 
tat price is no longer a consideration in the consumer’s mind or in the manu- 
futurer’s program for marketing goods. What has been suggested is that 
tere are many other aspects of competition in addition to price competition 
ud the producer’s activities in differentiating his product from that of others 
las incidentally given to many consumers standards of quality and other bases 
which serve as guides in making their choices between items in a given line 
if merchandise. 

“Of course, after the manufacturer has established his good reputation and 
confidence in the quality of his product, he still must have the item available 
ita price which the consumer is willing to pay. The consumer, in the absence 
ita price-fixing conspiracy among all of the manufacturers, can choose to buy a 
product of another manufacturer. Also, in the case of many types of items the 
jisumer is always weighing and balancing the enjoyment he will receive from 
purchasing one kind of goods as opposed to another completely different sort of 
tods. In this latter sense, diamonds compete against Cadillacs, televisions 
compete against washing machines, or the housewife may consider whether, 
fom the money left in the food budget, she will buy a new electric iron or a new 
Waster instead. Thus, considerations of price are always present, and in a 
ystem such as ours the consumer is the final arbiter in the market. 


“PRICE IS SOMETIMES TAKEN AS INDEX TO QUALITY 


‘There is another very important aspect of price. In many people’s minds, 
ts they evaluate certain types of merchandise, quality is associated with price. 
price is associated with higher quality and reduction in price from a 
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standard or well-known level may be associated ultimately with deprecig 
in quality. Some manufacturers, recognizing this association between price ang 
quality, established certain items as prestige items by pricing them high, The 
mere fact that the price of a given branded article varies may lead to unggy. 
tainty in the consumer mind concerning the consistent quality of the item, 

“Although there are exceptions, the consumer who associates quality wit 
price is undoubtedly right in most cases. The reputations of well establisheg 
and highly regarded firms could not be built over any long period of time on any 
other policy than one of giving better quality in general for the higher price” 

The proponents challenge the conception that prices as counted in dollars ang 
cents are paramount, and offer the thesis that the interest of men and women as 
earners and producers transcends in importance their interests as buyers of 
what they produce. Goods sold below reasonable costs of production and dig. 
tribution under deceptive methods of selective price cutting on standard, valye. 
accepted merchandise, are not bargains, they are an extravagance that the 
Nation can ill afford. 

On this premise Senator Hubert Humphrey, speaking on the Senate floor (in 
1951) during the debates when the Senate considered enactment of the McGuire 
Act, said: , 

“Let me say to my good liberal friends * * * they cannot ask the Government 
ef the United States to maintain price supports for farmers and give workers 
the right to collective bargaining, which means that they set the price for their 
labor with their employers, and then say to the small retail merchant, ‘We do 
not care about you. You can go out and be gobbled up.’ 

“T hear people ask, ‘Don’t you believe in competition?’ I do, but let me adda 
qualifying note. I believe in fair competition. There would be no competition 
in the ring between any Member of the Senate and Joe Louis. That would be 
murder * * * I am simply saying that we want fair rules of conduct. That 
is what fair trade does. It does not eliminate competition but it * * * gays, ‘It 
makes no difference whether you are big or little * * * We are going to give 
everyone a chance to survive * * *.’”’ 


Contention No. 11 


That this measure is unenforcible: 

The same assertion can and was made when the Sherman Antitrust Act was 
proposed. For that matter similar equal forecasts were made with reference to 
enforcement of almost all State and Federal statutes—such as the fair labor 
standards—the food, drug, and cosmetic law, the child labor laws, the income 
tax laws, and even the slavery laws. There will be and there are embezzlers, 
even though there is a law against embezzlement. There are burglars, even 
though there is a law against burglary. Yes, there will be murderers, even 
though there is a law against murder. So there will also be fair-trade violators, 
As a matter of fact, experience has shown that certain fair-trade violators 
heralded their contempt of the fair-trade laws by full-page advertisements. Ex- 
perience records the fact that when fair trade was effective, enforcement was 
orderly and economical. With respect to enforcement of this measure it is im- 
portant, probably, to stress again, that this measure provides for industry self: 
enforcement, without placing a tax burden on any Federal agency. 

The proponents sincerely urge that the real issue in this measure is whether 
the business interests and practices of the few are to prevail over the welfare 
of the many. 


Contention No. 12 


That price in some cases is the only area where the small retailer can compete 
against the big retailer: 

This assertion, among others, was stressed as a quoted comment from an 
editorial in Barron’s, a financial weekly, which Representative Bruce Alger, of 
Texas, had reprinted in the Congressional Record, August 4, 1958. It is inter- 
esting that Barron’s, the Wall Street Journal, and some other publications, 
condemn resale price maintenance as provided for in this measure, yet practice 
resale price maintenance themselves under the legal sanction of consignment 
selling. In other words, they believe in the maxim of “Do as I tell you to, not 
as I do.” 

With respect to the above assertion, it is a fact that the one area in which 
the little retailer cannot compete against the big retailer—be he department 
store, discount house, chain, or supermarket—is price. Notwithstanding the 
opinion of Barron’s or of the former Attorney General, the fact is that in any 
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ls war the little retailer must be the first to die, for he does not have the 
nd resources to endure the financial attrition implicit in a price war, nor does 
he ne have the reputation to sell unfamiliar merchandise to customers attracted 
aT. by the promise of bargains. It is the superior dollar resources of the big retailer, 
plus his ability to recoup his losses through the sale of unfamiliar articles carry- 
th substantial profit margins, which enables the big retailer to withstand the 
ed affects of a price war. 
hy To bolster the above assertion, the quoted editorial further alleges that “price 
.” maintenance then is designated to hamstring the aggressive and imaginative 
hd = yerchant.” There are marketing experts who hold that price cutting, far 
as from being aggressive or imaginative, is the laziest form of merchandising that 
of there is. To corroborate the editorial’s assertion, it continues to relate that 
when Louisiana’s Fair Trade Act was rendered ineffective through invalidation 
ue =f its nonsigner clause, a Baton Rouge “druggist,” Chas. F. Fort, marked down 
the | everything in his store from 10 to 50 percent. Considering the fact that per- 
japs 90 percent of a drugstore’s volume is accounted for nonfair trade merchan- 


(in jig, Mr. Fort’s action in marking down everything in his store from 10 to 50 

lire nt, if indeed he did so, represents either (a) a confession that he had pre- 

ously grossly overcharged on the majority of his items on which he had full 

ent entrol over price, or (b) he had reduced prices below his cost—either invoice 

os est, or invoice plus operating cost—in order to give spectacular, if inaccurate, 
ir 


enfirmation of his charge that fair trade costs consumers money. In either 
do went, his purpose is to create a deception—the deception that he alone is 
ida champion of the consumer and that all of his competitors charge more than he 
tion Barron’s editorial omitted to mention the come ons of the price jugglers wear- 
ibe | ing the robes of champion of the consumer, such as: “One to a customer,” “avail- 
Phat able up to 10 a.m. only,” “we are all sold out,” “we reserve the right to limit 
s, ‘It quantities.” “this is something just as good,” and others limited in number 
ve q@ly by the imagination of the price juggler. The practice deceives many con- 
gmers, else loss-leader selling could not be so popular, as Prof. Walter Adams 
of Michigan State University has noted. Further, it impairs the manufacturer's 
property right in his trademark. Still further, as testimony before your com- 
was | mittee shows, it reduces the manufacturer’s total sales and cuts his employment 
ceto | tility. Finally, this is precisely the type of practice which, assassinating the 
abor character of small competitors, drives them out of business. 
come If Mr. Fort did, in fact, reduce the prices on everything in his store from 10 
slers, to 50 percent, one has a right to ask him why he deferred his benevolence until 
even | te Louisiana Fair Trade Act was rendered ineffective. After all, he had full 
even ‘trol over the prices of perhaps 90 percent of his merchandise. If he was able 
tors, © reduce the price of these goods by 10 to 50 percent, and still realize a net 
ators profit from their sales, then he is guilty of having overcharged his customers 
Rx- ‘wm the time he opened his first establishment until the Fair Trade Act was 
+ was  Madeineffective. Overcharged them, if I may point out, during the very years 
isim- | "hem he was telling the public that only the fair trade law (applicable to about 
selfs | percent of his goods) prevented him from passing on to his customers the 
wnefits of his remarkable efficiency. 
ether Isthis what Barron’s regards as fair competition? Or is this not precisely the 
elfare tid of misrepresentation and deceit, if not outright fraud, which any civilized 
wvernment, acting in the interest of the people as a whole, would want to 
prevent ? 
The proponents of this measure submit that no one, including Congressman 
mpete Alger need look far to observe the havoc in motion along the main streets of 
America, and neighborhood areas in large cities, to see the many empty stores 
om an | which tell a tragic story of community devastation. Let Congressman Alger and 
yer, Of | ithers talk to the survivors in business, the small independent merchants, and 
inter’ | twill soon be made plain to them, that most of them worry over the trends in 
ations, | theretail field. They wonder how soon they, too, will lock the front door for 


ractice «telast time. But maybe Congressman Alger and Barron's belong to the group 
ment Tho believe in the recently heralded philospohy that “the right to suffer is one 
to, not ithe joys of a free economy.” 

: man Alger, particularly, is invited to read page 67 of the brief of 
which | tteundersigned in which is reprinted Sylvia Porter’s column from the Chicago 


rtment | om , March 11, 1958, entitled “Small Business Fading Out in Area of Giant- 
ing - et He would do well instead, to ask leave for the extension of remarks, to 
in a 


Printed in the Congressional Record, the material contained in an editorial 
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of NARGUS (the National Association of Retail Grocers, of June 1958 in Which 
among other things is stressed the premise that— 

“The foundation of our national philosophy is based on a free competitive sys 
tem where the door of opportunity is always open to newcomers in every line of 
business * * *. 

“The structure of retail food distribution in 1970 and thereafter is being 
formed right now. It will do little good to let matters take their course pow 
and deal with the problem of monopoly when the industry becomes controlled 
by a few tremendously large integrated firms. It would be a great national 
tragedy to allow the same pattern of concentration to develop in food distripy. 
tion that has taken place in the manufacture of automobiles.” 


CONCLUSION 


There are at least 10 million Americans who believe that this measure ig ge 
serving of prompt enactment in the national interest. These Americans cop. 
prise the backbone of U.S. small business—the overwhelming majority of rp 
tailers and wholesalers in all merchandise fields, together with their families 
and their employees. They include, also, thousands of manufacturers, large ang 
small, of trademarked merchandise who have an understandable interest jy 
protecting the property value of their trademarks and the strength of their 
distribution system without which their factories could not operate. These 
Americans base their judgment of the benefits of this measure on experience 
in the marketplace. They have a sincere and profound conviction that this 
measure would: 

Part 4 


1. PROMOTE COMPETITION 


It is their view that unless the unfair competitive practices at which 
this measure are directed are curbed there will be a continuing diminution of 
competitors. The competitors who will be the first to close their doors, as many 
have already, are small businessmen. But the nature of jungle pricing is such 
that larger and larger businessmen will become Dun & Bradstreet’s statistics of 
commercial failures, leaving the market to the not so tender ministrations of a 
relatively few giants. As an outstanding department store executive observed, 
permission to conduct vicious price wars, at the will of anybody, can see an 
America with 100 million proletarian workers employed by a few supergiant 
concerns. 

2. MAXIMIZE SALES AND EMPLOYMENT 


Our mass distribution system, of which these Americans are the major 
part, has helped to make the United States the world’s greatest consumer market 
and, thus, to make possible employment, not under duress, on a scale unmatched 
by any other country. Notwithstanding the contrary assertions, whether 
scholarly or otherwise, of opponents of this measure, these Americans are telling 
you that jungle pricing of popular identified merchandise—the only kind that 
they must be able to sell at a profit if they are to stay in business—will force 
them to discontinue the sales of these articles. These Americans cannot afford 
to sell merchandise unless it provides them with the opportunity to earn a living 
wage, in the form of profit. Jungle pricing may enhance the sales volume of 
those who can afford to engage in such tactics, but it will reduce the sales volume 
of the manufacturers of these articles, as the testimony shows, because many 
distributors will cease to push, or even to stock, the price-cut merchandise. This 
means reduced employment at all levels—manufacturing, wholesaling, and 
retailing. 

3. CURB DECEPTIVE PRACTICES 


It is a deception of the American consumer to offer to sell at a bait price a 
popular trademarked article whose value is as familiar as the worth of a dollar 
bill. Certainly it was not necessary to hold a liquidation sale of the article, 
since its popularity attests to its salability. Clearly, the purpose of the bait 
price is to create the impression that all the merchandise of the offerer represents 
a similar bargain for the shopper. This cannot be true because no businessmal 


can stay in business by selling his stock of goods at less than invoice plus operat: | 
ing cost. The American consumer is likewise deceived when popular identified 
goods are advertised for sale at bait prices not for the purpose of selling the 
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advertised goods but solely for the purpose of attracting store traffic and of 
gelling these customers other merchandise on which the bait pricer realizes enough 
rofit to make his entire operation pay off. The Congress has not hesitated in 
ée past to curb deceptive practices by legislative enactment; in enacting this 
measure it would be following practical precedent. 


4. EQUALIZE RIGHTS IN THE DISTRIBUTION OF IDENTIFIED ARTICLES 


There exist now legal mechanisms, other than as provided in this measure 
which permit the owner of a trademark to establish and control the retail price 
of the product identified by that mark. Unfortunately, there are many manufac- 
turers who find the use of these mechanisms uneconomic, particularly in those 
eases where the manufacturer requires a vast network of distributors to bring 
his products to the consumer. This measure would equalize rights in the dis- 
tribution of identified articles by extending the right to establish the stipulated 
or minimum resale price to manufacturers, under certain circumstances, who 
distribute through the established channels of wholesale and retail distribution. 
The retail price cutter, for example, effectively establishes and controls the price 
of all merchandise bearing his trademark. The manufacturer who sells direct 
to the consumer through his own retail outlets, or through house-to-house can- 
yassers, establishes and controls the resale price of his identified products. 
The publisher of a newspaper or magazine using the technique of consignment 
sling, determines the absolute price which the newsdealer must charge for 
his publication. The manufacturer who operates on an exclusive franchise basis 
establishes and controls the retail price of his identified product. Indeed, these 
legal mechanisms are the basis for a larger annual volume of retail sales than 
jsaccounted for by fair trade. 


5. ENCOURAGE AMERICANS TO ESTABLISH THEIR OWN BUSINESSES 


It is in the character of Americans to wish to establish their own businesses. 
They are prepared to invest their capital, however small, plus their energy, 
ingenuity and talent, in an enterprise of their own, but only if they think they 
have a chance to succeed. The law of the jungle which prevails in today’s 
marketplace provides discouragement not only for those already in business but 
for those who might wish to establish their own businesses. These people under 
today’s conditions, do not see their future in a growing America. This measure 
(fers hope to those who are thinking of entering upon their own business 
today—and permits today’s youngsters, who will be tomorrow’s citizens, them- 
selves to dream in terms of being the owner of a business one day. 

In this respect it is worthy to note the observation reflected by a decision of 
the Ohio Supreme Court (State of Ohio v. Standard Oil Co., 49 Ohio St. 137) 
which was rendered way back in 1892; in which the court said: “A society in 
which a few men are the employers and the great body are merely employees or 
servants is not the most desirable in a Republic; and it should be as much a 
plicy of the laws to multiply the numbers engaged in independent pursuits or in 
the profits of production, as to cheapen the price to the consumer.” 


Mr. Wauter. I will not attempt to read any of the material from 
the statement because it is available to you for reference, but I will 
ity to give you a synopsis of the material it contains, and then, of 
course, submit myself to such questioning as the committee may have. 

Part 1 is entitled “A section by section analysis of the Harris bill, 
IR. 1253.” 

Inthis part of my statement I stress the following features: 

(A) The construction of the interstate commerce clause as it may 
‘ply to local transactions of qualified merchandise, when such mer- 
chandise once traveled in interstate commerce. 

(B) The flexibility of the measure: 

In which I particularly point out the skillful draftsmanship of 
‘etions 6, 7, 8, and 9, in which sections every angle, and past ex- 
petiences with legalized resale price maintenance were considered in 
onler to accommodate the need and realities of the marketplace with 
‘view of the ultimate good of the consuming public. 
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(C) With respect to the enforcement of the provisions of this megs. 
ure, it is significant to note that the remedy provided for violation js 
limited to private civil actions initiated and adjudicated under egtgh. 
lished legal and equitable judicial procedures normally available to 
litigants, without resorting to special new or existing tax-supported 
agencies. 

(D) With respect to policy, Congress by this measure seeks to go- 
complish several aims, chief among which are: 

(a) To protect the property rights represented by the goodwill in 
trademarks used in the distribution of consumer accepted products, of 
recognized value, and competitively priced from being abused and 
destroyed by a few predatory price manipulators. 

(6) To eliminate unfair and deceptive methods of competition, 
thereby help prevent the growth of monopoly and concentration in the 
field of distribution controlled and dominated by superior and greater 
capital power. 

(c) To reaffirm its faith in the Federal antitrust laws designed to 
eee the benefits of fair and equal opportunities in a competitive 

ree enterprise market. 

That in essence is the gist of the purposes of the bill as contained 
in the language of it. I have, of course, in the first part at length 
explained each section, section by section, so that there is an explana- 
tion for each phrase and each word used. 

Part 2 of my statement: 

In this part of my statement I provide and discuss the legal reasons 
why Congress should enact this measure. 

However, based upon my experience as a witness before a subcow- 
mittee of this committee, when in the last Congress, it considered H.R. 
10527, a measure similar to the one before you, I have noted that the 
members of the committee invariably directed inquiries concerning the 
consumers’ benefits and interest in resale price maintenance as is pro- 
vided in this measure. 

Accordingly, I have in this part of my statement provided a dis- 
cussion touching the consumers’ interest and benefits in this measure 
as viewed by a prominent economist. 

I also make reference to an impartial statement of a parliamentary 
committee in England which investigated the effect of resale price 
maintenance on the consumers’ interest. This material you will find 
detailed on pages 25 to 88 inclusive. 

Concluding this part of my statement I also direct your attention 
to page 47 thereof in which I provide the committee in detail with 
the present constitutional status of the State fair trade acts, par- 
ticularly as it affects enforcement of such laws in interstate commerce. 

Part 3: 

This part of my statement treats in detail, for some 45 pages thereof, 
the issues and contentions raised by opponents to this measure, as 
gleaned from testimony and statements made by them at previous 
congressional committee hearings. 

In addition to my reference to the material provided in my extended 
statement beginning on page 108 for some 60 pages in which I discuss 
in detail and believe adequately refute the issues entitled : 

(a) That this measure, as well as the State fair trade acts does 
not contravene the due process and equal protection clauses of the 
State and Federal Constitutions. 
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(b) That the price maintenance concept as provided for in this 
measure and corroborated by the experiences of the State fair trade 
acts is not inconsistent with the basic philosophy of the antitrust 


10) That the legislation contemplated by this measure is susceptible 
as a cloak to hide general price fixing, presumably horizontal price 
fixing. ' Kaila ‘ 

(d) That effectual enforcement of this measure will impair compe- 
tition at all levels of production and distribution. : 

(e) That this measure will permit price fixing by private persons 
for their own pecuniary interest, without consideration for the con- 
sumer, and that such price fixing is not tested for reasonableness by 
any instrumentality public or private. 

(f) That the economic conditions of today do not warrant preserv- 
ing and effectuating resale-price maintenance as is provided in this 
measure nor as is provided in the State fair trade acts, as was necessary 
when such laws were first enacted in the early thirties. 

(g) That there is already legislation toward the elimination of 
price discrimination and other methods of unfair competition. — 

(h) That legalized resale-price maintenance will restrict passing on 
probable price reductions made possible by the more efficient dis- 
tributor. 

Tadd to all of these issues a detailed discussion of the following 
contentions recently raised by the opponents : 

(1) That this measure is unconstitutional. 

(2) That this measure because it permits resale price maintenance 
of nationally advertised branded products, takes away from small 
business its best weapon to compete with large and multiple distribu- 
tors in the sale of national brands. 

(8) That fair trade and the concept of resale-price maintenance of 
nationally advertised trademarked products, promotes private brands 
distribution. 

(4) That fair trade provides an umbrella for the lazy and ineffi- 
cient retailer: and that this measure will restrict the passing on of 
probable price reductions by the more efficient distributor. 

(5) That this measure is a deterrent to the maintenance or increase 
ofemployment. 

(6) That this measure permits price fixing by manufacturers which 
is definitely harmful to small business and consumers. 

(7) That the opponents do not believe nor engage in loss-leader sell- 
ing, and without exception profess and agree that something ought to 
be done to help small business in its effort to compete in the market- 
place, yet offer no solution or substitute measure. 

(8) That opponents have before, and probably will again parade 
numerous scarecrows in order to show why this measure should not be 
enacted. 


Among the illusory perils suggested by the opponents of this meas- 
ure are : 


(a) That price fixing as provided by this measure will result in horizontal 
price agreements and produce coercive actions among competitors. 

(b) That price fixing as provided by this measure, as well as the State fair 
trade acts, gave birth to the discount houses. 

{c) That price fixing as provided by this measure creates higher prices. 

(d) That the consumer is unprotected under this measure. 
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(e) That this measure is unnecessary for small business. 

(f) That only 10 percent of the national retail sales volume was price fixed 
when 45 States had effective fair-trade laws 

(g) That this measure denies ownership of property identified by a trademark 
to a payee thereof. 

(h) That this measure permits horizontal resale-price maintenance at the 
wholesale level. 

(i) That this measure violates the fundamental antitrust policy of the Nation. 

(j) That this measure permits different price schedules. 

(k) That this measure provides for unrestrained damage suits. 

(9) That this measure softens competition in the marketplace, 

(10) That cheap prices is good for the consumer. 

(11) That this measure is unenforcible. 

(12) That price in some cases is the only area where the small re- 
tailer can compete with the big retailer. 

All of these contentions, as I enumerated them, are treated individ. 
ually, at length in some instances. 

The Cuatrman. Just before you go any further: For the record 
will you explain the difference between vertical price fixing and hori- 
zontal price fixing ? 

Mr. Wauter. Yes, sir. Horizontal price fixing is contrary to law, 
as contained in the Sherman Antitrust Act. That consists of price 
fixing where all manufacturers in a group manufacturing a certain 
item agree to fix the price of that item; whereas, vertical price fixing 
is price fixing by the manufacturer downw ard to his distributor. It 
cannot be hori izontal, and that is the difference. 

Horizontal price fixing is contrary to law, whereas vertical price 
fixing is permitted by the State fair trade acts, and by the McGuire 
Act and the Miller-T ydings Act. 

The Cuairman. Under present law, vertical price fixing is per- 
mitted under 45 State laws today. 

Mr. Watter. Forty-five State fair trade acts, sir. 

The Cuamman. Are all of these State laws upheld by their courts! 

Mr. Water. All except two. 

The Cuarrman. What are those two? 

Mr. Water. I will give you the complete list. Look at page 4f, 
Mr. Chairman. 

The Cuarrman. That is what I am looking at. 

Mr. Water. Page 47 gives you a complete list of all the States 
that have had their entire act validated by the Supreme Court. And 
then you will find, following that, 12 ‘States in which the State 
supreme court has invalidated the nonsigner clause but has held 
the other part of the fair trade act constitutional, permitting price 
maintenance by a contract. 

The Cuarman. First, 18 State supreme courts and the U.S. Sw- 
preme Court declared the effect of fair trade acts constitutional, fully 

valid, and enforcible. 

Mr. Water. Correct, sir. 

The Cuarmrman. There are 12 States in which there has been no 
supreme court decision as to the validity of the fair trade act, which 
means they are fully valid and enforcible. 

Mr. Water. That is right, sir. 

The Cuarrman. That is 30 

Mr. Watxer. That is right. 





The 
supren 


acts. 


Mr. 
The 
declare 
Mr. 
The 
in effe 
there a 
Mr. | 
The‘ 
Mr. 
The | 
Mr. 
clared 
in 1958 
nothin 
trade a 
The 
trade |: 
Mr. ' 
The | 
price fi 
Mr. | 
The 
mitted. 
Mr. | 
The 
manuf: 
on dow 
Mr. 1 
The 
one wh 
Mr. © 
he is vi 
The | 
Now 
have g 
Mr. ' 
The 
brings 
therefc 
Mr. 
The 
uation 
Mr. | 
cally pi 
he 
too mu 
not do, 
Mr. ’ 
stateme 





ixed 
lark 
the 


tion, 


vid- 
ord 


ori- 


aw, 
rice 
an 
Ing 


It 


rice 
ure 


er- 


rts! 


FAIR TRADE 121 


The CHARMAN. Then you have nine States in which the State 
supreme court reiterated the constitutionality of its State fair trade 
acts. Are they included in the 18 above referred to? 

Mr. Water. Yes, sir. - : 

The Cuamman. All right. Then you have 13 State courts which 
declared only the nonsigner clause invalid, which makes 43 States. 

Mr. Water. That is right, sir. : 

The CuarrMaNn. Forty-three States with the State fair trade act 
in effect and fully valid, other than the nonsigner clause. ‘Then 
there are three States in which there are no fair trade laws. 

Mr. Watier. Three States, and the District is four. 

The CHarRMAN. The three States are Missouri, Texas, and Vermont. 

Mr. Water. That is right, sir. 

The CHarrMAN. That is 46. Now, what about the others ? 

Mr. Water. Nebraska, Utah, and Virginia. Virginia has de- 
cared unconstitutional the entire act, but they reenacted their law 
in 1958. That left Utah and Nebraska, the only two States wherein 
nothing has been done, to reenact the constitutionality of the fair 
trade act. 

The CHarRMAN. In other words, 43 of the 48 States now have fair 
trade laws. 

Mr. Watier. That is right, sir. 

The Cuarmman. That means in 43 of the 48 States you have vertical 
price fixing which is permitted ? 

Mr. Water. By law. 

The Cuarrman. And in no State is horizontal price fixing per- 
mitted. 

Mr. Water. In no State whatsoever, sir. 

The CuarrMAn. In other words, vertical price fixing is where the 
manufacturer fixes the price, beginning at the manufacturer’s price, 
ondown, and it could go all the way to the retailer. 

Mr. Watier. That is right, sir. 

The CuarrMan. He does that without any consultation with any- 
one whatsoever ¢ 

Mr. Waiter. He cannot do it with consultation. If he does, then 
he is violating the Sherman Antitrust Act. 

The CHarrman. That is right. 

Now, horizontal price fixing is price fixing in a field where you 
have got to negotiate with other people producing similar products. 

Mr. Watter. That is right, sir. 

The Cuarrman. And when that occurs, getting together, that 
brings about what is referred to as unlawful restraint of trade and 
therefore it is in violation of the antitrust law. 

Mr. Water. That is right, sir. 

The Cuarrman. This proposed legislation would continue that sit- 
uation as it is today. 

Mr. Water. It specifically prohibits it. Section 9 of the act specifi- 
cally prohibits it. 

The Cuamman. I think that should be made very clear. There is 
too much propaganda going around here as to what this will or will 
not do. 

Mr. Water. So I will continue with a discussion of that part of my 
statement which is identified as part 4. 
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In this part of my statement I summarize the aims and purpogs |  Beon 


of this measure by stressing that this measure— 
(1) Promotes competition. 
(2) Maximizes sales and employment. 
(3) Curbs deceptive practices. 


theft. 

measure 
its avov 
fair me’ 


(4) Equalizes rights in the distribution of identified articles | scesin¢ 


(5) Encourages Americans to establish their own businesses 
Concluding my remarks in support of the Harris bill, I respectfyl}y 
desire to stress the following significant features of the measure: — 
(1) That its provisions with respect to the right of a proprietor of 
identified merchandise to establish and maintain resale prices of quali- 
fied merchandise distributed in interstate commerce is not mandato 
but is merely permissive. That is, a proprietor of such merchandise}; 
not compelled to establish nor maintain the resale price of hig mer. 
chandise; nor is a distributor compelled to feature or sell such price- 
maintained merchandise. 

(2) That this measure provides flexible provisions attuned to mar. 
ketplace experiences and realities in an effort to promote distribution 
of identified merchandise in commerce; it provides an appropriate 
and flexible vehicle aimed to equalize the rights of distributors in the 
distribution of merchandise identified by a trademark, brand, or trade 
name; it recognizes and protects the property rights represented by 
the goodwill attached to such trademarks; and strengthens the anti- 
trust laws by proscribing unfair and deceptive methods of competi- 
tion which result from retaliatory price cutting practices which in- 
evitably lead to monopolies and concentration in the field of 
distribution. 

(3) That this measure creates no new or novel legal remedy for the 
enforcement of its provisions, but merely provides redress for injuries 


sustained, provable under the procedures established by our courts | 


created for that purpose. 

(4) That this measure is economically sound, legally appropriate, 
socially and politically desirable. 

(5) That this measure corroborates the overwhelming acceptance of 
the premise of permissive resale price maintenance adopted by 45 out 
of the 48, now 50 State legislatures, as an appropriate means to prv- 
mote the public welfare of the consumer as a purchaser as well as the 
consumer in the role of a producer—and the distributors who serve 
such consumers. 

Accordingly in behalf of the proponents of this measure, we submit 
that no one desirous to provide the consuming public with the bene- 
fits of free competition in the marketplace, can separate free competi- 
tion from fair competition. Nor can one fail to be impressed with 
the extent to which fraudulent and deceptive practices are woven into 
the fabric of retail distribution as it is revealed in the practice of 
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merchandise. And if one is so impressed, he is also depressed by the 
complete inadequacy of the present public or private measures or 
remedies to check it. 

It follows therefore that a method of competition beset with fraud 
and deception is economically unsound and morally wrong. Aside 
from its moral or ethical aspects, sale by fraud or deception is a de- 
nial of property exchange at equivalent value. 
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Economically, sale by fraud or deception differs only in degree from 
heft. The proponents therefore unreservedly maintain that this 
measure properly implements the Federal Trade Commission Act in 
ts avowed purpose and aim of preventing persons from using un- 
fir methods of competition, and unfair or deceptive acts or prac- 
tices in commerce. 

This concludes the résumé of my statement, Mr. Chairman. I have 
iso prepared for the convenience of the committee what I call a com- 
arative analysis of H.R. 1253, which is more commonly known as the 
Harris Act, and H.R. 2463, sometimes called the Boykin bill. 

[have, as I said, prepared this analysis, and it is before you. I do 
sotthink that I willread it unless youwantmeto. _ ' 

The Cuairman. I would like to have you read it. I would like 
to have the committee receive your views on it, because this whole 
matter has to be developed. There may be some questions. 

Mr. Wauter. Allright. I will. 

Confusion has arisen in connection with two measures introduced 
in Congress to legalize resale price maintenance at the Federal level, 
HR. 1253 was introduced by Congressman Oren Harris, chairman 
of the House Interstate and Foreign Commerce Committee, and spon- 
gored by the National .\ssociation of Retail Druggists and the Bureau 
of Education on Fair Trade. 

The other bill—H.R. 2463—was introduced by Congressman Frank 
W. Boykin, of Alabama, and it is sponsored by a group of manufac- 
turers identified as the Quality Brands Associates of America, Ine. 

Both measures seek to amend the Federal Trade Commission Act 
topromote quality and price stabilization of branded products. How- 
eer, the Harris bill differs from the Boykin bill in several important 
respects. 

Fach measure in its own way recognizes the concept of permissive 
sale price maintenance as a means of correcting the evils incident to 
predatory price cutting which entails the resultant evils of bait, fraud- 
went, and deceptive merchandising of nationally accepted standard 

roducts. However, the procedures provided in the Harris bill differ 

mthe Boykin bill in the following respects: 

(1) In general, the Harris bill, supported by the NARD, spells out 
its provisions with greater clarity and completeness, taking into con- 


_ sideration the rights of all parties concerned as well as the precedents 
' @tablished by 25 years of State fair trade law endorsement through 


—— 


themany cases interpreted in the State and Federal courts. Whereas, 
the Boykin bill introduces new, unadjudicated and undefined con- 
epts which provoke confusion and misunderstanding as far as en- 
foreement is concerned. 

(2) In particular the Harris bill was written to attain specifically 
the effectiveness of the McGuire Act by correlating its provisions by 
adding the word “notice” to the word “contract” in order to accom- 
modate States which provide resale price establishment by way of 
notice and/or contracts. 

Furthermore the Harris bill by a specific provision provides how 
epee of trademarked merchandise may establish resale prices, 
Whereas the other measure fails to do so, thereby creating justifiable 
defenses which would impede enforcement of such a law. 


898207—_59——_9 
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(3) With respect to the rights of a proprietor of trademarked r00ds 
the Harris bill specifically provides when and what he can do with 
respect to the establishment and control of resale prices of his mep. 
chandise. 

Also the Harris bill specifically covers flexible situations to accom. 
modate the experiences of the marketplace. On the other hand the 
Boykin bill is silent on this important premise. 

(4) The Harris bill provides for definitions of the terms used in 
the measure, thereby avoiding detrimental misunderstandings, The 
Boykin bill lacks such definitions, even though many of the terms useq 
are new and unadjudicated. Just to mention a few: 

(a) When goods usable for the same general purpose are available fron 
sources other than the owner, etc. ; 

(b) May be revoked by the owner of such brand, name, or trademark, on notice 
for any of the following reasons. 

(c) Bait merchandising practices. 

(d) With knowledge of the owner’s currently established resale price or 
prices. 

(e) Selling such goods with intent to deceive, has published misrepresentg. 
tions concerning such goods. 

All these phrases are new and will of necessity require court inter. 
pretations, court adjudications, and are undesirable as compared with 
the provisions of the Harris bill. 

(5) With respect to enforcement, the Harris bill is specific and 
within constitutional provision whether in law or in equity. For in- 
stance, in the Boykin bill, the right of revocation of the use of the 
trademark is not only new and undefined, but is arbitrary, productive 
of lawsuits, and probably unenforceable because of the lack of due 
process. 

Moreover, and of material significance, the Boykin bill limits en- 
forcement to the trademark owner only and completely disregards 
the rights of the competing distributor who equally, if not more so, 
may suffer injury and damages as a result of the enumerated viol- 
tions as contained in the provisions of the Boykin bill. 

However, the Harris bill in definite language provides in sub- 
paragraph 8 (a) and (b) thereof that “any person suffering damages 
by reason of a violation may sue,” et cetera. And still more sig- 
nificantly, the Harris bill provides for a definite means to deter- 
mine a violation, which is the reselling of identified merchandise be- 
low an established price, thereby avoiding the necessity of proving 
other violations prescribed in the Boykin bill. 

With respect to venue, the Harris bill properly concerns itself 
with congestion of the Federal courts with matters which involve 
small damage claims. 

(6) The Harris bill being based upon marketplace experiences and 
in the greater interest of the public welfare, by section 9 thereof pro- 
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vides certain exemptions. A similar necessary provision is omitted | 


from the Boykin bill. 

(7) Another important provision in the Harris bill is the proviso 
that deals with the specific application of the interstate commerce 
clause to transactions, although local in nature, shall constitute inter 
state commerce nevertheless and provides as follows: 


If such merchandise is in commerce or is held for sale after shipment in eom- 
merce and is in free and open competition with merchandise in the same general 
class produced by others. 
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The Boykin bill does not contain such a provision. 

(8) The Harris bill briefly restated in an adequate order provides: 

Section 5, definitions of the terms used; 

Section 6, what and the circumstances under which a trademark 
owner may establish and control resale prices of his identified 
merchandise ; 

Section 7, what a distributor may not do with respect to estab- 
lished resale prices ; 

Section 8, a remedy against a distributor who violates the pro- 
hibited actions, and 

Section 9, lists exemptions to which the Harris bill may not 
apply. 

The Harris bill was skillfully drafted to embrace orderly procedure, 
to promote the general welfare in the marketplace, and to precisely 
interpret the aims expressed in the preamble of the measure which in 
asummary is as follows: 

With respect to the distribution, in interstate commerce, of merchan- 
dies identified by a trademark, brand, or trade name which is in free 
and open competition with other articles of the same general class, 
the Congress recognizes that where fair, equitable and competitive 
prices cannot be maintained in the marketplace, the marketing of such 
identified merchandise is depressed and the quantities thereof moving 
inthe channels of commerce declines. 

In order to promote and stimulate the distribution of such identified 
merchandise in commerce, and with a view of removing obstructions 
to the orderly marketing of such merchandise which are occasioned 
by unfair and deceptive selling practices, the Congress declares it to 


| be its policy to afford distributors of identified merchandise an effeec- 


tive means whereby the sale of such identified merchandise, at all ap- 
propriate stages of distribution may be consummated at prices that are 


_ adequate to stimulate said distribution, so as to enable such distributors 


of identified merchandise to compete effectively with those marketing 
goods of the same general class, and to satisfy the needs of ultimate 
consumers. 

That concludes the comparison of the two primary measures before 
you for consideration. 

The Cuarrman. Does that conclude your discussion, Mr. Waller? 

Mr. Waiter. Yes,sir. Because I feel most of the material is in this 
statement and is also referred to in this material of last year, which is 
reported, and I thought there is no need of my reading it, because you 
can read it as well if not better at your leisure, if you have leisure. — 

The Cuarrman. Mr. Waller, I looked through your statement. hur- 
nedly, and I have gone over part of it with you as you explained it. 
Idid not find where you had dealt with the constitutionality of this 
proposal. Is that anywhere in your statement ? 

Mr. Water. Yes,sir. It is in the first part. 

TheCuairMan. Can you point it out to me? 

Mr. Watter. Yes, sir; I surely will. It is in the first part of the 
statement. I have it marked off here. Page 6, sir. Constitutionality 
was decided, of course, by the Supreme Court of the United States 
nthe Dearborn case. But there is a particular phrase of the bill 
vhich is provided for under section (6). It is these words particu- 
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larly, and I am reading from section (6), page 6, of the Dill, lings 
2 to 5, inclusive, reading as follows : 


* * * if such merchandise is in commerce or is held for sale after Shipment ip 
commerce and is in free and open competition with merchandise of the same 
general class produced by others. 


The Cuamman. You are referring to the bill that you just read} 

Mr. Watuer. I am referring tothe bill. 

Now I am going to give you the citation for the constitutionality 
of that. 

The Camman. Yes. 

Mr. Watter. I am reading on page 6, Mr. Chairman. 

The Cuatrman. That is right. 

Mr. Water. The last two lines. 


The Supreme Court decision in the Sullivan case, U.S. v. Jordan J. Sullivan 
(332 U.S. 689; 92 law ed. 297 (1948) ) clearly indicates that although a prodne 
is the subject matter of a local sale, as long as it traveled in interstate commerce, 
and actions concerning such product interfere with the regulation of sych 
‘ecommerce, such actions warrant the extension of the commerce laws to such 
local sales. Otherwise acts of Congress in this respect would be futile. 

In this respect it is interesting to note that congressional comment on the 
committee’s report—Interstate and Foreign Commerce Committee—when it cop. 
sidered recommendation of the enactment of section 301(k) of the Federal Food, 
Drug, and Cosmetic Act, with reference to the power of Congress in dealing with 
interstate commerce—the subject matter of the Sullivan decision—said: 

“The amendments made by the bill rest primarily, and they must, on the 
recognized power of Congress to provide for appropriate regulation of activi- 
ties—even though intrastate in character—which affect interstate commerce or 
by which the facilities of interstate commerce might be used as an instrument to 
work harm on the public, or which it is necessary to regulate for the purpose of 
making effective its regulation of interstate commerce.” 


And I cite half a dozen Supreme Court cases, the Shreveport case 
(234 U.S. 342) ; McDermott v. Wisconsin (228 U.S. 115) ; Stafford y, 
Wallace (258 U.S. 495); Board of Trade of Chicago v. Olsen (22 
U.S. 1) ; and a few other cases. 

Now I come back to page 4, Mr. Chairman, of my statement. In 
the center of the page, the title is “Construction of the Interstate 
Commerce Clause.” 

Dealing with the application of interstate commerce to the provisions of this 
measure, at this point it is significant to note that Congress in its constitutional 
prerogative to regulate interstate commerce, may enact such reasonable legis- 
lation as may be necessary to restrict, prohibit, or regulate such commerce, in 
order to prevent harmful consequences, and for the protection of property rights. 
Congress may also authorize or permit the States in specific ways to regulate 
interstate commerce or impose burdens on it to protect the welfare of its citizens. 

This premise is persuasively articulated by the U.S. Supreme Court in the 
following cases. 

And again I cite cases, six of them, to corroborate this particular 


statement. 


It is these decisions and cea that support my statement as” 


to the constitutionality insofar as it concerns interstate commerce and 


insofar as it may appear to be a purely local sale, but if it involves 
interstate commerce ab initio, also. 

The Cuarrman. Thank you very much. I wanted to hear your 
discussion on that particular subject because it will be one that will | 
be discussed during the consideration of this problem. 

Mr. Water. You will find the statement goes on further and even 
quotes from these very cases. 
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The CuamrMan. Yes, I observed that. ; 

Mr. Wauxer. And it gives you exactly to the point certain phrases. 
The Prudential case is probably the most recent case, and it is very 
articulate. I will read that point to you. I am quoting from the 
Court’s decision now. Itsays here: 

The power of Congress over commerce exercised entirely without reference to 
oordinated action of the State is not restricted, except as the Constitution 
expressly provides by any limitation which forbids it to discriminate against 
interstate commerce and in favor of local trade. Its plenary scope enables 
Congress to promote but also to prohibit interstate commerce, as it has done 
frequently and for a great variety of reasons. That power does not run down 
a one-way street or one of narrowly fixed dimensions. This broad authority 
Congress may exercise alone or in conjunction with coordinated action by the 
States. ' 
4g this Congress has done when it effectuated the operation of the 
State Fair Trade Acts in interstate commerce, and when there was 
enacted the Miller-Tydings Act, and recently the McGuire Act. 

The CuarrMAN. Thank you very much. And let me compliment 
you, Mr. Waller, on your very complete and forceful statement on this 
highly technical and so often misunderstood subject. 

{r. Jarman, did you have any questions ? 

Mr. Jarman. I think, Mr. Chairman, the only question I would raise 
would be along the same line of discussion that Mr. Waller has already 
commented on. 

Let me quote to you, Mr. Waller, part of a letter from a New York 
lawyer, a member of the bar of the State of New York, in which he 
comments—and this goes to the constitutionality of the bill—that: 

An objection to this legislation is that it is manifestly invalid to the extent 
it imposes its Federal retail price fixing law on the three States, Missouri, Texas, 
and Vermont, which have long refused to enact analogous State fair trade laws, 
and on the numerous other States which have judicially declared that such acts 
are unconstitutional. In short, this legislation would thus plainly violate the 
10th amendment to the Constitution of the United States, which reserves legis- 
lative powers to the States, as provided, and it would create the appalling 
situation, for example, where a New York manufacturer of a trademarked article 
could dictate and enforce its retail price in Texas, notwithstanding Texas laws 
to the contrary, and notwithstanding the prices made by retailers in this State 
do not constitute interstate commerce regulated by Congress and only involve 
intrastate commerce regulated by Texas. 

Would you make any further comment on constitutionality ? 

Mr. Water. None other than I have already made. I have only 
read parts of this statement, but if you will read all of it you will find 
areply, because I was conscious of it and I limited myself specifically 

p 9 DEC ; I 2 
to that point. 

For that matter, Mr. Jarman, I need not tell you that Congress, 
from time immemorial, has enacted legislation which some States 
did not like or did not want. But they didn’t have any laws contrary 
to that. 

When Congress sees a situation which affects your entire United 
States, it acts accordingly ; although some may not like it. 

When the Federal Trade Commission Act was enacted—and I have 
alot of material on that—and when the Sherman Antitrust Act was 
macted, there was a lot of opposition. They thought they were going 
to enforce something that some States do not want and do not like. 
We have to go by the majority, Mr. Jarman. That is what this demo- 
cratic form of government provides. 
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Mr..JarmMan. I have not had-an opportunity to read your brief, 

Mr.. Water. If you do, you will find it inform: ative in answer to 
this point. 

Mr. JarmAN. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Derountan. Mr. Waller, this bill has been drawn in behalf of 
the retail druggists; is that not so? 

Mr. Water. It was drawn in behalf of all small businessmen. 

Mr. DrrouniAn. It is your understanding that all kinds of smajj 
business will favor this bill ? 

Mr. Water. They should and they do. They should and they do 
Mr. Congressman. eet 

Mr. Derountan. Then there should not be any opposition to this by 
any segment of small business; is that right? Is that your under. 
standing? 

Mr. Water. I would say there should not be. There may be some, 

Vir. Deroun1An. But you know there is going to be. 

Mr. Wauier. I presume there may be some. 

Mr. Derountan. Then this bill does not satisfy all small-business 
retailing. 

Mr. Water. You have not yet drawn a bill that will satisfy every- 
body. 

Mr. Drrountan. So do you want to rephrase your previous answer! 

Mr. Water. Oh, I would s say that it might not satisfy some; yes, 

Mr. DrrountAan. We have been havi ing these hearings now for sey- 
eral years, and the committee can be confused by these divergent views 
on such a result to be achieved. That makes the committee’s job 
harder. 

Mr. Water. I can understand your position, Mr. Congressman. 
And yet, as I say, to what could I compare it? When Moses came 
down from the mountain, and he brought the Ten Commandments, 
there were people who did not agree with them and do not agree with 
them today. And they are br oken. So what more can I tell you! 
You will find people who do not agree. And that is why I suppose 
we have Republicans and Democrats and Communists and what not. 

Mr. Drerountan. Moses did not come from my district, but I have 
people in my district who are concerned with this problem. 

The Cuairman. Mr. Waller, I know you would not want to leave 
an erroneous impression, and neither would Mr. Derounian, — The Na- 
tional Association of Retail Druggists does support this legislation! 

Mr. Wattrr. Yes. 

The Cuaimman. And it is vigorously supported by the Retail Drug 
Associations of America ? 

Mr. Watier. Correct. And it is equally supported by other trade 
associations representing small businesses. 

The Cuarmman. As for the opposition referred to on the point of 
whether it is a small-business group, this is that same old controversy 
that has existed over the years as to the other group that you referred 
to in your opening statement. That is a manufacturers group. 

Mr. Watter. That is right, sir. 

The Cuatrman. And Mr. Anderson of Indiana heads that group or 
organization; is that not right, sir? 

Mr. Water. That is right, sir. 
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The Cuarrman. Do you know of any other concerted group opposi- 
tion among the business establishments, particularly small business ? 

Mr. Watter. I do not, except that I do know last year, Mr. Chair- 
man, when we considered H.R. 10527 before Mr. Mack S subcommittee, 
there was a group that called themselves a consumers’ group. ‘They 
are not a consumers’ group at all. They call themselves the con- 
sumers’ information group. We found later on that as a matter of 
fact they did not represent any consumers. But they filed a state- 
ment against the bill. There were several small independent retailers 
whocame here and said they did not like this bill, too. 

The CuarrMAN. And they probably will be here this time. 

Mr. Water. They probably will be here again. 

The CHarrMAN. But Lam talking about concerted organizations. 

Mr. Water. I know of none. 

The CuarrMAN. I thought that should be cleared up. 

Mr. Deroun1aAn. Mr. Chairman, as you know, in determining how 
to vote, I do not count the heads of the people for a bill or against it. 
[just want the bill to be fair to all. 

That is why I asked you, Mr. Waller, how many of the small business 
people in the country seem to be united behind this bill which you 
propose. Sh 

Mr. Watter. I would say the greatest majority. 

Mr. Derountan. Thank you. 

The Cuarrman. Mr. Dingell. 

Mr. Dincett. How about the consumers? How many of them are 
in favor of this kind of legislation ? 

Mr. Watter. I would say they would be in favor if they knew—— 

Mr. Dinceti. Not how many would be in favor. How many are 
in favor ? 

Mr. Watter. I did not count them, Mr. Dingell. 

Mr. Dince.i. You do not presume to speak for them, do you? 

Mr. Water. I did not hear you. 

Mr. Dinceii. I say you are not like these other people who have been 
presuming to speak for the consumer this morning. 

Mr. Water. Oh, no. I do not speak for the consumers. I speak 
forthe National Association of Retail Druggists. 

Mr. Dincetn. I am delighted to hear one man who tells us who he 
isspeaking for and does not come in and speak for the consumers. 

I was very interested in your remarks here. You are principally 
concerned with druggists. 

Mr. Water. I represent druggists, Mr. Dingell. 

Mr. Divert. Do you read Kiplinger’s News Letter ? 

Mr. Water. Once ina while. 

Mr. Dineeii. What do you think of it? 

‘Mr. Water. What do I think of it? I do not want to give you an 
opinion at this time. It might be published. 

Mr. Diner. He is regarded as sound by the industry and business 
field generally, as I understand it. Here is what he says: 

In 25 years 2 million additional businesses will be needed. Will you or should 
you be the owner of one of them? Don’t hesitate to consider it just be careful. 


Then he goes on to say which lines are safest. He says: 


In manufacturing : Lumber, printing, food processing, chemicals, drugs, paper. 
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And then he comes over and talks about which type of business firms 
in the retail levels one should look into. He goes up and down the lig 
of a number of kinds of businesses, and he comes to drugstores, Ff, 
says the average salary or profit of drugstores is $14,933, as op 
to bakeries, where they only have an average profit and salary of 
$7,598; bars and taverns, which only have $7,431, and dry goods ang 
general merchandise, $7,337. 

There are a number of others. Hardware stores are included, 
Liquor stores, restaurants, sporting goods, women’s specialty, ang 
women’s ready-to-wear. So the drugstores seem to be doing fairly 
well according to Kiplinger. 

I wonder if you have any comment on that, sir? 

Mr. Water. I have no comments, Mr. Dingell. That is*his opinion 
and I cannot change it. 

Mr. Dincett. What do you think about the impact of these bills! 
First of all, our chairman’s bill. Do you think it affects the antitrust 
law? 

Mr. Water. To what extent? 

Mr. Dtnceti. Do you think we ought to be tampering with the 
antitrust laws of the United States? 

Mr. Watter. I think we should, if that serves a purpose, the purpose 
of accomplishing greater equality of giving everybody an opportunity 
to remain in business. 

Mr. Dincetx. Well, let me ask you this: You are a member of the 
bar association of what State ? 

Mr. Watter. Illinois and Florida. 

Mr. Drncett. Would you be interested to find that the New York 
Bar Association section on antitrust law has come out in opposition to 
this particular bill? 

Mr. Water. As many cases as there are, there are always two law- 
yers on each side, Mr. Dingell. 

Mr. Drncett. Does that interest you, however ? 

Mr. Water. To some extent; yes. 

Mr. Dincety. Do you think that they ought to know anything about 
antitrust law and the need for vigorous enforcement of antitrust law! 

Mr. Water. I did not get the import of your statement. 

Mr. Dinceti. Do you think that the New York Bar Association's 
section on antitrust law ought to know anything about antitrust law 
and the wisdom of having a good, strong, vigorous antitrust law to 
protect the consumers, the people, and the consumers? 

Mr. Water. I am in agreement with that. 

Mr. Dinceii. Let me read to you some of the language that appeared 
in last year’s report of the Department of Justice. There was a state- 
ment submitted by Assistant Attorney General Lawrence E. Walsh, 
who said: 

The Sherman Act has been called our charter of economic freedom. This pro- 
posed legislation, particularly in view of its exemption features, is totally incon 
sistent with the terms of the Sherman Act, and this Nation’s concept of free 
competition. Enactment would be an affirmative approval by Congress of the 
elimination of competition, and would result in a serious weakening of the Sher- 
man Act. 

Mr. Water. I disagree with that. And you will find an answer at 
length in my statement, either in this statement or in that statement 
[indicating]. 
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Mr. Dineetx. I would advise you that your answer has not impressed 
them, sir, and that they will appear in opposition to this and other 
fair trade legislation. ; 

Mr. Wauxer. Presumably they will, and they have a perfect right to 
do so. -, 8 

Mr. Drncett. They have some comments on the American principle 
of free competition that I think some folks ought to know about: 

It is through the basic American principle or free competition that our economy 
has kept dynamic and vigorous. Absent competition in price, the substance of 
true competition is lost. The bill would suppress competition at the manufac- 
turing level and at all levels of distribution. Obviously, competition would be 
eliminated at the retail level, since this is the apparent purpose of the bill. It 
would also be suppressed at the distribution level, even when the manufacturer 
himself is competing with his distributors. 

I don’t know whether that is a true statement with regard to this 
bill. I intend to look into it to see whether that particular feature 
remains in any of the bills pending before us, but that is a factor I 
think at least the small organizations should consider, ! Citra 

Do you think the manufacturer who runs his own distributing 
operation should be entitled to compete with other distributors and 
vith others who do not have their own distributing opportunities, let 
ussay, the kind that Rexall runs, or something like that ? ; 

Mr. Water. Everyone should have a right to compete fairly. 

Mr. Drnceti. Do you think that this particular type of competi- 
tion that I am referring to is fair competition ? 

Mr. Water. Which? The one that owns his own stores? The 
manufacture who owns his own stores? 

Mr. Dinecett. Where the manufacturer owns his own distributors 

| and also has his own retail outlets. 
| Mr. Watrer. He should. 
Mr. Dinceii. Do you think he should be entitled to compete cut- 
‘ throat, without regard, let us say, for the small man, as opposed to 
the fellow who does not have his own distribution and his own retail 
outlets ? 

Mr. Water. You cannot restrict that in a free enterprise economy, 
Mr. Dingell. If you did that, then you would restrict everybody to 
dowhat you want him to do. 

Mr. Dincei. Is the particular proposal I am talking about in 
HR. 1253 this year ? 

Mr. Watter. No. No; it has no reference to restriction of competi- 
tion. I maintain that the Harris bill permits fair competition. It does 
not restrict it. 

Mr. Dinceii. Let me read what the Department of Justice has to 
ay here, again : 


It would also be suppressed at the distribution level, even when the manu- 
facturer himself is competing with his distributors. 


Now, would you say that this particular objection of the Justice 
Department is covered in this bill before us? 
Mr. Watter. I don’t get the import of your question. 


Mr. Drneetxt. It has to do with the manufacturer who has his own 
| distributors. 


Mr. Wattrr. If he has his own distributors? retailers ? 


Mr. Dinertx. Yes. He can fix a fair trade price and give a lesser 
price to his own distributors ? 
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Mr. Water. No, he cannot do that. It specifically prohibits that, 
Mr. Dingell. 

Mr. Dincetx. Reading further : 

Although the bill, ostensibly, would prohibit other horizontal agreements, the 
same result could be achieved by competing proprietors establishing Similar 
resale prices. This is particularly true when all distributors are authorigeg to 
cooperate with their proprietors in maintaining fixed resale prices. 

In summary, the language of H.R. 10527 is so broad that it would seem that 
virtually every item used by consumers in their day-to-day living could be the 
subject of resale price maintenance. 

Here they say “price maintenance.” You do not have any challenge 
to make to that particular language. You agree that this bill provides 
for resale price maintenance. 

Mr. Water. Resale-price maintenance. 

Mr. Drncetx. Continuing the quote: 
prefabricated or mobile homes, automobiles, appliances, clothing, packaged goods 
drugs, ete. This bill would enable price rigidity by proprietors, which would not 
necessarily take into account the changing economic conditions of a free cop. 
petitive system. We feel Congress should give very serious consideration to 


whether it desires to enact legislation like H.R. 10527, which would, in effec 
repeal, pro tanto, the Sherman Antitrust Act and drastically change the basic 
concepts of our competitive economy. 

In other words, they say here that this bill is going to repeal the 
Antitrust Act insofar as pricing on the retail level is concerned. 

Mr. Watter. May I correct you for a moment ? 

Mr. Dincetx. I am not asking you to correct me. IT am asking you 
to correct the Department of Justice. : 

Mr. Wauier. No; I refer to correcting that statement, so you won't 
have to read it, because what they are talking about is a bill which 
is different than what you have before you now. 

Mr. Dincevy. I wonder if we have this year’s report of the Depart- 
ment of Justice in yet. 

I understand it is not yet here. I have to work with what I have, 
then. I assume this bill is identical to H.R. 10527 of the last session. 

Mr. Watter. No, sir. It has taken into consideration the objec- 
tions of the members of your committee, the members of the Depart- 
ment of Justice. 

Mr. Dincett. You mean the objections of some of the members of 
this committee ? 

Mr. Waiter. Allofthem. Whatever there could be. Surely enough. 
We did not single out you or anybody else. If you had a valid objec- 
tion, we tried to correct it, if we could. 

Mr. Dincewi. Let me say no one has consulted me on this particular 
bill. . 

Let me ask you some other questions here, now. Do you not think 
that the purpose of a free competitive economy is to give the consumer 
the opportunity to buy the cheapest and best quality goods that he can 
get. Do you not think that is the real purpose, and do you not think 
the real purpose of a retail and wholesale agency, or distributor or 
manufacturer, is to furnish the goods to the consumer at the best and 
cheapest prices? Is that not your idea of a free competitive economy: 

Mr. Watter. You said quite a few things there, and I did not have 
a chance to answer. 

Mr. Dincerx. All you have to do is say “no,” if you do not agree 
with me. 
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Mr. Wauter. That would not answer your question intelligently, 
Mr. Dingell, and I presume you expect an intelligent answer. 

Mr. Dinceti. Well, I asked you: Is that not the purpose of a free 
competitive economy ¢ 2 : 

Mr. Water. The purpose of a free competitive economy is to give 
the consumers the best standardized quality at the cheapest possible 
rice attuned to fair competitive practices. Now, if you take that, 
youhave got it. Will you agree with me on that ? 
“Mr. Dincety. I will agree with you that if it is attuned to fair 
competitive practices, it is fair and competitive trade, but not neces- 
sarily fair trade as we know it in these bills. 

Mr. Water. I did not say fair trade, Mr. Dingell. You said it. 

Mr. Dincextt. Well, apparently in a hearing here we are talking 
about fair trade, or maybe I am wrong. 

Mr. Watier. No; I am talking about fair competitive practices. 
You call it fair trade or whatever you want. I am talking about 
fair competitive practices. 

Mr. Dinceti. Will you argue that fair trade and fair competitive 
practices are not the same thing ? 

Mr. Water. They may be. 

Mr. Dineeti. Let me ask you this: Are you concerned about the 
impact of this particular piece of legislation on the various States 
that, say, because of State policy or State constitutions, or something 
of that sort, do not want fair trade within their borders ? 

Mr. Watter. I am concerned with it, and so are you, I presume. 

Mr. Dinceii. In other words, you would propose to trample rough- 
shod over the wishes of these States ? 

Mr. Watier. I didn’t get that last. 

Mr. Dincett. What you want us to do here this afternoon is to just 
trample roughshod over policy and wishes of these States? 

Mr. Water. No, sir. You won’t do that, because you have 45 
States in the Union that said that this vehicle is good for the social 
tranquility and economic stability. 

Mr. Drneeti. What about the other three ? 

Mr. Water. The other three have to come along. 

Mr. Dinceii. The other three have to come along ? 

Mr. Water. Have to come along, just like everybody else has to 
come along with the majority. 

Mr. Dinerii. You have not consulted with these other States; 
have you? 

Mr. Water. Sure we have. 

Mr. Dincett. What did they stay about it ? 

Mr. Watter. They did not want it. 

Mr. Dincett. What about that? Should we not take the wishes 
of those States in ? 

Mr. Wattrr. How can we? You are talking for the entire Gov- 
ernment. 

Mr. Dincert. Have you not heard it said that the most tyrannical 
thing that is possible under many circumstances is the rule of the 
majority?” Do you not agree with that statement ? 


Mr. Watter. That is a philosophy on which I may not agree with 
you. 
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Mr. Dincetu. This thing of saying 45 States have fair trade ang 
we are going to give it to the other 3 whether they want it or not, | 
do not happen to know what States those are. 

Mr. Water. I will tell you: Not your State, but Missouri, Vo. 
mont, and Texas. 

Mr. Dincett. And you are going to tell the great and soverej 
State of Texas, and Missouri and Vermont, that whether they Like 
it or not they are going to have a fair trade law within their borders, 
is that right ¢ 

Mr. Watter. I am not going to tell them, I will ask you to tell them, 
Because you represent the entire Government, and when you see a 
problem that involves the entire Government, the greater majority 
of the public that you represent, you should do that. ; 

Mr. Drneexu. Thank you very much. 

No further questions, Mr. Harris. 

The Cuatrman. Mr. Younger? 

Mr. Youncer. Mr. Waller, so far we have not had anyone explain 
why the fair trade acts of the 45 States have not worked, thus neceggj- 
tating a Federal act. Wail you discuss that? 

Mr. Watter. I gladly will. As I said on page 47 of my statement, 
there are 13 States in the United States which have fair trade. ' 

Mr. Younger. Pardon me just a minute. We have gone over that, 

Mr. Water. But I want to show you what happened in those 
States, and why we come to Congress. 

These 13 States have fair trade laws. But they have invalidated 
the nonsigner clause. The nonsigner clause is a provision in the 
State fair trade act which provides that once there has been estab- 
lished an agreement by a manufacturer with his distributors to main- 
tain a price, although you have not signed that agreement for the 
goed of the majority, you are to maintain that price. 

The supreme courts in these States, in these 13 States, have said 
that that is contrary to their constitution, although the Supreme 
Court of the United States had said that it is not contrary to the due 
process clause of the Constitution. 

So, because of these 13 States, a seller in that State could sell mer- 
chandise in our States, for instance, Llinois, although we have a good 
fair trade law. Twice it went to the supreme court, and twice the 
constitutionality was reiterated, yet Indiana, that was on the border- 
line, could send in merchandise into our State and vitiate the very act 
that our Illinois Legislature, our supreme court, said is good for the 
commerce, for the citizens, of our State. 

Because of that, because of this difference, because of this inade- 
quacy, we come to Congress and say “Congress, here we are in a posi- 
tion where one State or two States could like the District of Colum- 
bia, which has no fair trade law,”—and such a case came before the 
circuit court of appeals, in which the court says that if you are settled 
in a nonfair-trade State, you could sell in interstate commerce, be- 
cause the contract of price agreement or the price establishment was 
set in an unfair-trade State. Therefore you can go out all over and 
vitiate the laws of these other States. 

That we think is unfair. That is contrary to the policy of comity of 
States, and that is contrary to the laws of States which want it. 
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It is for that reason that we have to come to Congress to recognize 
what it intended to do when it enacted the Miller-Tydings Act in 
1937, when it enacted again the McGuire Act in 1951, and when the 
Supreme Court of the United States said that such an act is not con- 
trary to the due process clause of the Federal Constitution, nor the 
State constitutions of Illinois and California. Those are the two 
State acts which were up for consideration before the Supreme Court 
in 1987. 

That is the reason why we come to Congress, because it affects inter- 
state commerce. 

The CuHaiRMAN. Will the gentleman yield? 

Mr. ¥ouncer. Yes. 

The CuarrMan. Then is it a correct statement to say that Texas, 
for example, is not a fair trade State, that is, does not have any fair 
trade laws, and a manufacturer in Texas could, under the Supreme 
Court decision, that is, the Florida case, distribute its products in any 
State that it wishes to? 

Mr. Water. Without respect to the State law in which the distri- 
bution is made. 

The CuarrMan. In other words, Texas then could send its products 
to Michigan, but Michigan, being a State with fair trade laws, could 
not send its products to Texas? 

Mr. Water. That is right, because the circuit court of appeals 
made that kind of a statement. 

Mr. Dinceti. Mr. Chairman, if I may be permitted to comment on 
our sovereign State of Michigan, I note here in the statement that the 
Supreme Court held the nonsigner clause valid, and later reversed 
itself. So we in Michigan would be delighted to receive any fair traded 
items at less than “fair traded” price since our statute is not consti- 
tutional. 

Mr. Wauter. No; your State held it valid first and then reversed 
itself later. 

Mr. Dinceti. You say that it held it valid and then reversed itself? 

Mr. Water. It did, that isexactly what it did. And I will give you 
the citations. 

Mr. Dinceit. Iam reading your statement. You say here: 

It is further significant to note that the supreme courts of the following States 
held the nonsigner clause valid: California, Connecticut, Delaware, Illinois, 
Kansas, Maryland, Louisiana (later reversed itself), Massachusetts, Mississippi, 
Michigan (later reversed itself), New Jersey, New Mexico, New York, North Caro- 
lina, Ohio (recently reversed itself), Pennsylvania, Puerto Rico, South Dakota, 
Tennessee, Washington (later reversed itself), Wisconsin. 

Mr. Water. I say they did hold that nonsigner clause valid and 
then reversed it in another case. 

The Cuarrman. You both are saying the same thing, so the record is 
clear, There is no need to go on and on. 

Any further questions ? 

Mr. Hemphill ¢ 

Mr, Hempnu.. You have a very fine statement in summary, and in 
section 8, which I assume begins on page 7 of the bill H.R. 1253—is that 
that the section you refer to? 

Mr. Water. Section 8ison page7. Yes, sir. 

Mr. Hempnitt. You said in your summary that section 8 gives a 
remedy against a distributor who violates a prohibited action. I am 
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just wondering if section 8 does not go further than that to give pp. 
lief for a distributor who feels like he is being prejudiced y this 
legislation. 

Mr. Water. No. No. Here is what Section 8 says. First, jt 
provides what a trademark owner could do, namely, to establish and 
maintain a resale price. But what if you are one of those who do 
not want to maintain the established price? So it says: 


Any person suffering damage by reason of violation of paragraph 7 * * + 


What is paragraph 7? It provides what you can do. It includes 
any person, the distributor or the trademark owner. 

Either one of these two could come to court and say, “Court, here 
I have to maintain a price, because Mr. Hemphill set a price, but 
this fellow here does not keep it, and I can’t go along. I have got 
to do it. Give me an injunction against him. Enjoin him. from 
doing that.” 

Mr. Hemp. It occurred to me—and I would like to have your 
comment on that, since you seem well versed: If we are going to pro- 
vide judicial relief as separate from legislative relief, for one party, 
we ought to provide it for everybody. 

In other words, everybody ought to have access to the courts— 
the consumer, the distributor, the manufacturer, ought to have access 
to the courts. And some provision ought to be made in the event 
a manufacturer, distributor, or consumer, any one of the three, or 
any two, might think that they were being harmed, either by the act 
or by the administration of it, that each have equal access, equal 
remedy. 

Mr. Water. Well, the court is the judge of that. When you come 
to a court of equity, Mr. Hemphill, the court considers the rights of 
all the parties, just like you consider the rights of the small busi- 
nesman, the consumer, and the distributor, by protecting the prop- 
erty rights of the trademark. The court considers it, and the court 
has, on several occasions held that a certain product—and that hap- 
pened to be Eastman Kodak, is not in free and open competition, 
so the consumer can benefit from it. 

And they said “You cannot fair trade that product.” 

Mr. Hempuiiy. Yes; and the courts have also said on a good many 
occasions, in order to dodge issues, that this is a matter for the legis- 
lative institutions of the particular State or particular governmental 
subdivision. 

I do not want the court to come in and say to us: “Here is a situa- 
tion which demands relief, but it was not the intent of Congress to 
give relief, under the provisions of this act, and this court is power- 
less to act until we have some legislative corrective action.” 

Mr. Watter. That is right. 

Mr. Hempnity. And I just wondered, having that in mind, and 
no particular person’s cross to bear, if it would not be wise to put 
such in the legislation, because everybody ought to have a chance, 
under any bill, to have the same relief, whether injunctive or for 
damages; for injunctive relief it is equitable, for damages it is on 
the law side of the court;. whatever other relief anybody ought to 
have, it just seems to me we would be safer in putting that into the 
legislation, 
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Mr. Water. There is authority for that purpose, and I think it 
is practical. I can see your viewpoint, but your viewpoint evidently 
has in‘mind a third person, because here the manufacturer and the 
distributors and the consumers are the three people involved on the 
vertical basis. ‘The manufacturer seeks to protect his property rights. 
The distributor seeks to protect his right to maintain his business and 
to serve the consumer. The consumer has a right. His right is to 
choose whether to buy that product or not to buy it. 

But I would say it would be unusual for a consumer to go to court 
and say “I want protection.” Because, under what right would you 
come in to have protection ¢ 

Mr. Hemruii.. Well, you could certainly come in under the right, 

articularly in times of some emergency, such as wartime, or some 
strategic materials being scarce on the market—the consumer could 
come in and say : “The price at which this is being fixed is inequitable, 
because it puts it out of the reach of the American consumer.” 

Mr. Water. The consumer has a right to come into court and ask 
for an injunction, as was done in the Eastman case. What was the 
consumer's right? ‘This is not in free and open competition. There- 
fore you cannot free trade it.” And the court so held it. 

Mr. Hemrpniwy. But the Eastman case was a case in which the court 
did not give the blanket of fair trade like we are going to put on 
the blanket of fair trade here. 

Mr. Water. You do no different here, than what has been done 
inthe Eastman case. You do not tell anybody to fair trade; they 
can only fair trade if they have a qualified product. What is that 
qualification ? It must be in free and open competition, for one thing, 
and it must be trademarked or trade named. And the next thing 
is that it must be fair traded according to the provisions of your 
measure here, or according to the provisions of the State fair trade act. 

Mr. Hempnuiti. Do | gather from your testimony that you think 
that the possibility of error in the administration is taken care of 
by the provisions of H.R. 1253? 

Mr. Watzer. That is right, sir. 

Mr. Hempnity. And there is no necessity for writing into the legis- 
lation protection for the consumer, particularly in this remedy clause ? 

Mr. Watxer. [ do not think there is, because they have that pro- 
tection. 

The Cuairman. Thank you very much, Mr. Waller, for your ap- 
pearance. 

Mr. Water. Thank you, Mr. Chairman. 

The Cuarrman. Paul C. Fisher? 

Marvin G. Shutt ? 

Mr. Milton Davis? 

Mr. Herman T. Van Mell, vice president and general counsel, Sun- 
beam Corp., 36 South La Salle Street, Chicago, Il., has permission 
to file a statement, and he may do so at this point in the record. 
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(The statement referred to follows :) ‘ 
SUNBEAM Corp, 
Chicago, March 12, 1959 
Re Harris bill (H.R. 1253). " 
Hon. OREN HARRIS, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Dear CONGRESSMAN Harris: As you know, Sunbeam Corp. has always sup. 
ported the principle that the distributors and dealers who handle its nationally 
known appliances should have a reasonable opportunity to handle Sunbegn 
products without constant threat and risk that their investment of money jy 
an inventory of Sunbeam products, and their investment of time in the promo. 
tion and sale of Sunbeam products, will not be destroyed or confiscated py 
predatory price cutting and bait and leader practices of a few. F 


In the light of such policy steadfastly adhered to by Sunbeam for many | 


years, the company has always supported the principles of fair trade and effec. 
tive fair trade legislation. 

Since we cannot improve substantially upon the extended discussion of the 
problem set forth in my statement which is printed on pages 275 through 29) 
inclusive, of the record of hearings before a subcommittee of the Committee on 
Interstate and Foreign Commerce, of the House of Representatives, held op 
April 29, 30, May 1, 6, and 7, 1958, we respectfully request that you will accept 
this letter and that statement, incorporated by reference, as Sunbeam Corp’s 
representation of continued interest in the principles of fair trade and support 
of the principles of your bill. 

We would appreciate this letter being made a part of the record of the hear. 
ings before your committee. 

Sincerely yours, 
HERMAN T. VAN MELL, 
Vice President and General Counsel, 


The Cuarrman. Is Mr. Simon Solomon here ? 

Mr. John Dressler ? 

Mr. Joseph A. Duffy ¢ 

Mr. Wauter. Mr. Chairman, I might suggest that those names you 
have called I am familiar with. Mr. Van Mell, I do not think will 
be present. He just wants his statement to be filed. 

The Cuatrman. I have just given him permission. 

Mr. Water. And the rest of them did not know they were going 
to be called today. 

The CHatrMan. Well, we did our best to line up the witnesses in 
accordance with their suggested time to appear, and we notified them. 

This will conclude the list of witnesses that is scheduled to appear 
today. 

So this will conclude the hearings this afternoon, until 10 o’clock 
inthe morning. The committee is adjourned. 

(Whereupon, at 4:15 p.m., the committee recessed until 10 am, 
Tuesday, March 17, 1959.) 
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FAIR TRADE, 1959 


TUESDAY, MARCH 17, 1959 


Hovusrt or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D&. 

The committee met, pursuant to recess, at 10 a.m., in room 1334, 
New House Office Building, Hon. Oren Harris (chairman) presiding. 

The CHARMAN. The committee will come to order, and all Lrish- 
men will be quiet. 

Mr. O’Brien is recognized. 

Mr. O’Brien. Thank you, Mr. Chairman. 

[ just want to point out I have a rather substantial flower to cele- 
brate the day. It was just flown in today, not from Ireland, but from 
Hawaii. 

The CHAIRMAN. Let it be included in the record. 

(The Eire-lei referred to was incorporated by reference. ) 

The Cuarrman. Mr. O’F riedel. 

Mr. Frieper. Mr. Chairman, my name is O’Friedel today. 

[have a statement that I would like to have included in the record 
atthis particular time. Although [I sponsored H.R. 768, 1 am in favor 
of your bill, H.R. 1253, And rather than take up time, I will just 
have the statement inserted in the record, instead of reading it. 

The CHatRMAN. Let it be inserted in the record. 

(The statement of Hon. Samuel N. Friedel is as follows :) 


® 


WATEMENT OF HON. SAMUEL N. FRIEDEL ON BEHALF OF FAIR TRADE LEGISLATION 


Mr. Chairman, thank you for this opportunity to appear before our committee 
to offer my views on the need for a national fair trade bill. I am hopeful that 
ny testimony on the legislation under consideration here may be of help in 
working out a sound and constructive solution, consistent with the public 
interest. 

Of the various fair trade bills pending before the committee, all are alike in 
principle and purpose. This is not to contend, however, that the bills are all 
of equal merit. On the contrary, the best drafted and, accordingly, the most 
dfective bill is H.R. 1253, the measure introduced by our chairman, Mr. Oren 
Harris, I say this even though I have introduced H.R. 768 one of the other fair 
trade bills being considered in these hearings. The simple fact is that H.R. 1253 
ineludes many perfecting features not found either in my bill or in any of the 
others. The bill has been shaped by the good advice and sound guidance re- 
tived from witnesses during the extensive fair trade hearings held last year 
by Mr. Peter Mack, our Commerce and Finance Subcommittee chairman. 

In my opinion, fair trade is a special competitive system offering great 
practical benefits to qualified manufacturers and retailers, and wholesalers and 
theconsumer alike. Let me briefly explain this proposition. 

Although fair trade does assure the qualified manufacturer of a stable market 
fr his trademark or brand-named product, it does not give him an unfair ad- 
‘iilage or a monopoly. Even with the protection of fair trade legislation, the 
manufacturer is obliged to compete successfully with other manufacturers of 
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this same or similar products. Should the manufacturer fail to maintain the 
quality of his product or if he sets the price too high, he loses out to competi. 
tors—fair trade notwithstanding. However, fair trade does protect the many- 
facturer’s product from possible destruction as a result of loss leader Selling ang 
irresponsible price cutting. Moreover, fair trade gives the manufacturer a righ 
to safeguard his property rights in his trademark or brand name fom the irre 
sponsible use of certain price-cutting operators. 

Fair trade benefits the retailer and the wholesaler, too, by placing him on 
an equal footing with all other retailers of wholesalers selling the same brandeg 
or trademarked product, whether such competitors are large or small, Under 
the system, the retailer or the wholesaler, as the case may be, is granted a profit 
margin which is designed to yield him a fair return on his investment and at 
the same time, to pay decent wages to his employees. Most importantly, re. 
tailers and wholesalers are given adequate protection from monopolistic-minded 
seller who might be disposed to combine relatively large financial resources with 
price-cutting tactics for the purpose of eliminating their smaller competitors, 

Of course, the consumer, too, is benefited by fair trade in a number of ways 
The housewife understands that a fair traded product may be purchased at a 
standard price wherever she goes to buy it. She knows that her lack of ip. 
formation on what the selling price should be cannot be used as the basis for 
making her pay a premium price. The housewife knows, too, that the price for 
the fair trade product will always be reasonable. By the very nature of fair 
trade laws, a price-maintained product cannot survive in the marketplace unlegg 
it competes successfully with similar items produced by other manufacturers, 
Fair trade also assures the consumer that an outstanding product will remaip 
on the market and not be destroyed by predatory price tactics. As Mr. Justice 
Holmes said in his famous dissent in the well known Dr. Miles case: 

“T cannot believe that in the long run the public will profit * * * by per- 
mitting knaves to cut reasonable prices for some ulterlor purpose of their own 
and thus to impair, if not destroy, the production and sale of articles which it 
is assumed to be desirable that the publie should be able to get.” 

Mr. Chairman, I shall not further impose upon the precious time and boundless 
good nature of my committee colleagues. I know that many other witnesses 
desire to testify before these hearings are concluded. But I would like to 
express my gratitude for your courtesy and patience in hearing me out on this 
important subject. 

I am confident that these hearings will demonstrate the urgent need for speedy 
enactment of a national fair trade bill as the means for preserving the economic 
vitality of our Nation’s small business community. 

Following these remarks, Mr. Chairman, I would like to have appear in the 
record a rather extended quotation from an article written by Louis D. Brandeis 
for Harper’s Weekly, November 15, 1931. 


{From Harper’s Weekly, Nov. 15, 1931; partially reprinted in ‘‘The Social and Economie 
Views” of Mr. Justice Brandeis, Vanguard Press, 1930] 


Excerpts FroM AN ARTICLE BY Louis D. BRANDEIS 


If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price; but when a dealer has to use somebody else’s name or brand 
in order to sell goods, then the owner of that name or brand has an interest which 
should be respected. The transaction is essentially one between two principals— 
the maker and the user. All others are middlemen or agents; for the product 
is not really sold until it has been bought by the consumer. Why should one 
middleman have the power to depreciate in the public mind the value of the 
maker’s brand and render it unprofitable not only for the maker but for other 
middlemen Why should one middleman be allowed to indulge in a practice of 
price cutting, which tends to drive the maker’s goods out of the market and in 
the end interferes with people getting the goods at all? 

When a trademarked article is advertised to be sold at less than the standard 
price, it is generally done to attract persons to a particular store by the offer 
of an obviously extraordinary bargain. It is bait—called by the dealers a 
leader. But the cut-price article would more appropriately be termed a “mis- 
leader” ; because ordinarily the very purpose of the cut price is to create a false 
impression. 

The dealer who sells the dollar Ingersoll watch for 67 cents necessarily loses 
money in that particular transaction. He has no desire to sell any article on 
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ich he must lose money. He advertises the sale partly to attract customers 
be store; but mainly to create in the minds of those customers the false 
eon that other articles in which he deals and which are not of a standard 

known value will be sold upon favorable like terms. * * * 

% ingle prominent price cutter can ruin a market for both the producer and 
exiegalat retailers. And the loss to the retailer isserious. : 

On the other hand, the consumer’s gain from price cutting is only sporadic 
and temporary. The few who buy a standard article for less than its value do 
penefit—unless they have, at the same time, been misled into buying some other 
article at more than its value. But the public generally is the loser; and the 
Josses are often permanent. If the price cutter is not stayed, and the manufac- 
turer reduces the price to his regular customers in order to enable them to retain 
their market, he is tempted to deteriorate the article in order to preserve his 
own profits. If the manufacturer cannot or will not reduce his price to the dealer, 
the consumer suffers at least the inconvenience of not being able to buy the 

* * * 

The position of the independent producer who establishes the price at which 
his own trademarked article shall be sold to the consumer must not be con- 
fused with that of a combination or trust which, controlling the market, fixes 
the price of a staple article. The independent producer is engaged in a business 
open to competition. He establishes the price at his peril—the peril that, if he 
sets it too high, either the consumer will not buy, or, if the article is neverthe- 
less popular, the high profits will invite even more competition. The consumer 
who pays the price established by an independent producer in a competitive line 
does so voluntarily ; he pays the price asked, because he deems the article worth 
that price as compared with the cost of other competing articles. But when a 
trust fixes, through its monopoly power, the price of a staple article in common 
yse, the consumer does not pay the price voluntarily. He pays under compul- 
sion, There being no competitor, he must pay the price fixed by the trust, or be 
deprived of the use of the article. * * * 

The competition attained by prohibiting the producer of a trademarked article 
fom maintaining his established price offers nothing substantial. Such com- 
petition is superficial merely. It is sporadic, temporary, delusive. It fails to 
protect the public where protection is needed. It is powerless to prevent the 
trist from fixing extortionate prices for its product. The great corporation with 
ample capital, a perfected organization, and a large volume of business can 
establish its own agencies or sell direct to the consumer, and is in no danger 


| of having its business destroyed by price cutting among retailers. * * * The 


? 


process of exterminating the small independent retailer already hard pressed 
by capitalistic combinations—the mail-order houses, existing chains of stores, 
and the large department stores—would be greatly accelerated by such a move- 
ment. Already the displacement of the small independent businessman by the 
huge corporation with its myriad of employees, its absentee ownership, and its 
fnancier control presents a grave danger to our democracy. 
great; and there is no economic gain. But the process of capitalizing free 
Americans is not an inevitable one. It is largely the result of unwise man- 
made privilege-creating law, which has stimulated existing tendencies to in- 
quality instead of discouraging them. Shall we, under the guise of protesting 
competition, further foster monopoly by creating immunity for the price cutters? 
Americans should be under no illusions as to the value or effect of price 
cutting. It has been a most potent weapon of monopoly—a means of killing 
mall rivals to which the great trusts have resorted most frequently. It is so 
imple, so effective. Farseeing organized capital secures by this means the 
woperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain, 


ind, selling his birthright for a mess of pottage, becomes himself an instrument 
if monopoly. 


The Coarrman. Mr. Dingell? 

Mr. Dineen. Thank you, Mr. Chairman. 

[have here a number of copies of a letter from the head of the 
initrust section of the New York State Bar Association, signed by 


| Charles Wesley Dunn, chairman thereof, who asked me to read this 
into the record. 


The social loss is 
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Mr. Chairman, briefly may I say that the statement that I ay 
having passed out to the committee does not include reference to one 
particular bill, H.R. 5252, but that which I am going to read this 
morning is substantially identical with that one exception. 

The heading of the communication is: “New York State Bar 
ciation, Charles Wesley Dunn, Chairman of the Antitrust Section,” 


and it is headed as follows: “House Committee on Interstate and Pop. | 


eign Commerce, New House Office Building, Washington, D.C” 


Dear Sirs: I respectfully address the committee as chairman of the section 
on antitrust law of the New York State Bar Association, to advise as follows: 
The section’s executive committee has unanimously voted that the Federal legis. 
lation proposed by these bills is fundamentally unsound and injurious to the 
public welfare. It should be added that our section is the oldest and largest 
State bar organization on the antitrust laws in this country, whose members 
include leading antitrust practitioners, and that its major purpose jg to 
maintain the integrity of the protective policy declared by these great public 
laws. 

Each of the foregoing bills authorizes the manufacturer of any trademarked 
article to fix and enforce a uniform retail price for it throughout the United 
States, as provided. Congress must assume that if this legislation is enacteg 
its authority would be more or less used to fix and enforce retail prices for egsep- 
tial (aside from other) articles of living 


Mr. Youncer. Mr. Chairman, may I interrupt ? 

This is not the same as what you are reading from. 

Mr. Drnceti. I made some comment as to that. With the one ex- 
ception, as I have advised—and I have not compared the two copies— 
of reference to H.R. 5252, the two are substantially identical, AndI 
made that mention, Mr. Younger. 

Mr. Frrevet. Where are you reading now ¢ 

Mr. Drnce.u. I am reading from the end of the second paragraph. 


* * * that if this legislation is enacted its authority would be more or less 
used to fix and enforce retail prices for essential (aside from other) articles of 
living; and we know that this has been and is now being done under the 
analogous State “fair trade” acts, so-called. 

The basic objections to this Federal legislation are manifestly two. The first 
objection is that such legislation would be practically effective to generally 
prevent econumic price competition between retailers of all articles brought 
under it, which would otherwise enable their sale at lower prices beneficial to 
the consuming public. Hence it would thus destroy the system of competition 
in retail prices, which our antitrust laws were mainly enacted to preserve. For 
these laws establish the national policy on private trade prices; and it is that 
they shall be made in a free and fair competitive market, governed by natural 
economic laws which work for the lowest cost of living. Consequently this 
legislation would repeal that policy to the extent of its application, by instead 
authorizing the manufacturer of any trademarked article (particularly an 
essential article of living) to arbitrarily fix and enforce a uniform price for it 
throughout the United States; whereby the cost of living would be artificially 
increased to a significant extent and for a worsening of the grave national prob- 
lem of price inflation. This basic objection explains why such legislation is 
strongly opposed by the U.S. Department of Justice and the Federal Trade Con- 
mission and by major national associations representing the consuming public; 
and why it was condemned by the historic 1955 “Report of the Attorney General's 
National Committee To Study the Antitrust Laws,” of which I had the honor 
to be a member. A pertinent quotation from this report is annexed hereto. 

The second basic objection to this legislation is that it would be manifestly 
invalid, to the extent it imposes its Federal retail price-fixing law on the three 
States (Missouri, Texas, and Vermont) which have long refused to enact 
analogous State “fair trade” acts; and on the numerous other States which have 
judicially declared that these acts are invalid under the State constitutions, re 
spectively. For such Federal legislation would plainly violate both the commerce 
clause and the 10th amendment of the U.S. Constitution. The appalling effect is 
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indicated by saying that a New York manufacturer of a trademarked article 
woald use this legislation to dictate and enforce its retail price in Texas, for ex- 
7 e, notwithstanding the State constitution and policy to the contrary; and 
nowithstanding that local prices made by retailers in Texas involve intrastate 
commerce regulated by the State and not interstate commerce regulated by Con- 

Mureover this Federal legislation would also violate the due process clause 
of the U.S. Constitution by depriving retailers of their legal right to control the 
retail prices of articles which they own, in due private commerce. 

Respectfully yours, 
CHARLES WESLEY DuNN, Chairman. 

Mr. Chairman, I will not read into the record the annex which is 
included, but I will only refer thereto very briefly and state that the 
¢udy commission appointed in 1955 by the administration stated as 
follows : 

We therefore recommend congressional repeal both of the Miller-Tydings 
amendment to the Sherman Act and the McGuire amendment to the Federal Trade 
Commission Act, thereby subjecting resale-price maintenance, as other price- 
fring practices, to these Federal antitrust controls which safeguard the public by 
keeping the channels of distribution free. 

Mr. Chairman, I would like to thank you, and I will ask permission 
of the committee at this time to include in the record a communication 
ome enclosing this, as well as the whole of the revised statement. 

| want to thank you very much, Mr. Chairman. 

The CHarRMAN. Let it be included in the record. 

(The communications referred to are as follows :) 

New York, N.Y., March 16, 1957. 
Hon. Joun D. DINGELL, 
Member of Congress, 


House Office Building, 
Washington, D.C.: 


[am today sending you revision my bar association statement against retail 


| price fixing bills, because another bill has been introduced and I extended my 
constitutional discussion of this legislation. Warm regards. 


CHARLES WESLEY DUNN. 


New York State Bar ASSOCIATION, 
SECTION ON ANTITRUST LAW, 
New York, March 16, 1959. 
Hon. Jonn D. DINGELL, 
Member of Congress, 
Yew House Office Building, 
Washington, D.C. 


Deak Mr. DINGELL: I enclose a revision of my letter, as chairman of this sec- 
tion, to the House Commerce Committee against H.R. 1253 and H.R. 2463 
authorizing the fixing and enforcement of retail prices throughout the United 
Sates, as provided. The revision is to include a reference to new H.R. 5252 ; 
ind t expand the constitutional objection to this Federal legislation. 

We deeply appreciate your consent to read this letter to the committee at its 
airrent hearings. (Please telephone me thereafter, and greatly oblige. The 
Mmber is Circle 5-4563). I am filing the original letter directly with the 
committee; and you may have additional copies, on request. 

Your opposition to this outrageous legislation is a basic public service. 

Sincerely yours, 
(CHARLES WESLEY Dunn, Chairman. 
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NEw YorK StaTE Bak ASSOCIATION, 
SECTION ON ANTITRUST Law, 
New York, March 16, 1959. 
Re H.R. 1253 and H.R. 2463 and H.R. 5252. 
House COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
New House Office Building, 
Washington, D.C. 

Dear Srks: I respectfully address the committee as chairman of the Section 
on ontitrust law of the New York State Bar Association, to advise as follows: 
The section’s executive committee has unanimously voted that the Federal 
legislation proposed by these bills is fundamentally unsound and injurious to the 
public welfare. It should be added that our section is the oldest and largest 
State bar organization on the antitrust laws in this country, whose Inembers 
include leading antitrust practitioners; and that its major purpose is to maintain 
the integrity of the protective policy declared by these great public laws, 

Each of the foregoing bills authorizes the manufacturer of any trademarked 
article to fix and enforce a uniform retail price for it throughout the Uniteg 
States, as provided. Congress must assume that if this legislation is enacteg 
its authority would be more or less used to fix and enforce retail prices for 
essential (aside from other) articles of living; and we know that this has beep 
and is now being done under the analogous State “fair trade” acts, socalled, 

The basic objections to this Federal legislation are manifestly two. The first 
objection is that such legislation would be practically effective to generally pre- 
vent economic price competition between retailers of all articles brought under 
it, which would otherwise enable their sale at lower prices beneficial to the con. 
suming public. Hence it would thus destroy the system of competition in retail 
prices, which our antitrust laws were mainly enacted to preserve. For these 
laws establish the national policy on private trade prices; and it is that they 
shall be made in a free and fair competitive market, governed by natural eco- 
nomic laws which work for the lowest cost of living. Consequently this legis- 
lation would repeal that policy to the extent of its application, by instead 
authorizing the manufacturer of any trademarked article (particularly an e. 
sential article of living) to arbitrarily fix and enforce a uniform price for it 
throughout the United States; whereby the cost of living would be artificially 
increased to a significant extent and for a worsening of the grave national prob- 
lem of price inflation. This basic objection explains why such legislation is 
strongly opposed by the U.S. Department of Justice and the Federal Trade 
Commission and by major national associations representing the consuming 
public; and why it was condemned by the historic 1955 report of the Attorney 
General’s National Committee To Study the Antitrust Laws, of which I had the 
honor to be a member. A pertinent quotation from this report is annexed 
hereto. 

The second basic objection to this legislation is that it would be manifestly 
invalid, to the extent it imposes its Federal retail price-fixing law on the three 
States (Missouri, Texas, and Vermont) which have long refused to enact 
analogous State fair trade acts; and on the numerous other States which have 
judicially declared that these acts are invalid under the State constitutions, re 
spectively. For such Federal legislation would plainly violate both the con- 
merce clause and the 10th amendment of the U.S. Constitution. The appalling 
effect is indicated by saying that a New York manufacturer of a trademarked 
article could use this legislation to dictate and enforce its retail price in Texas, 
for example, notwithstanding the State constitution and policy to the contrary; 
and notwithstanding that local prices made by retailers in Texas involve intra- 
state commerce regulated by the State and not interstate commerce regulated 
by Congress. Moreover this Federal legislation would also violate the due 
process clause of the U.S. Constitution by depriving retailers of their legal right 
to control the retail prices of articles which they own, in due private commerce. 

Respectfully yours, 
CHARLES WESLEY Dunn, Chairman. 


ANNEX 


On balance, we regard the Federal statutory exemption of fair trade 
pricing as an unwarranted compromise of the basic tenents of national antitrust 
policy. We recognize that the legislatures of 45 States have at some time ac- 
corded official sanction to fair trade pricing; that the Congress twice de- 
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ferred to State enactments by creating Federal fair trade exemptions from 
antitrust prohibitions ; and that without Federal immunization fair trade 
pricing, aS & practical matter, cannot survive. Nevertheless, the throttling of 
price competition in the process of distribution that attends fair trade pricing 
js, in our opinion, a deplorable yet inevitable concomitant of Federal exemptive 
jaws. Moreover, whatever may be the underlying legislative intent, any op- 
erative fair trade system facilitates horizontal price-fixing efforts on the manu- 
facturing and each succeeding distributive level. And the prominent existence 
of a Federal price-fixing exemption not only symbolizes a radical departure from 
national antitrust policy without commensurate gains, but extends an invitation 
for further encroachment on the free-market philosophy that the antitrust laws 
wee. therefore, recommend congressional repeal both of the Miller-Tydings 
amendment to the Sherman Act and the McGuire amendment to the Federal 
Trade Commission Act, thereby subjecting resale-price maintenance, as other 
price-fixing practices, to these Federal antitrust controls which safeguard the 
public by keeping the channels of distribution free. 

The CHarrman. Of course, the Chair does not want the record to 
indicate any superfluous information, but the development of all of 
the facts. I do not think that any part of the record should be made 
without an explanation of the entire facts in connection with it. 

The gentleman from Michigan has just read a letter from Mr. 
Charles Wesley Dunn, who is obviously chairman of the Section on 
Antitrust Law of the New York State Bar; but we only have to refer 
back to the previous considerations in the record of this type of legis- 
lation, even to the Miller-Tydings Act, and also the McGuire Act, 
when Mr. Dunn was the most active individual that I know of any- 
where against this kind of legislation. And Mr. Dunn has made him- 
vif available for opposition all the time to programs of this kind and 
other programs which this committee has considered. He is a very 
astute individual. Obviously he is a man of conviction. I think it 
should be noted that he has, in his own way, gone out of his way to 
axpress himself in many instances on problems such as this. 

There is nothing here to indicate that this matter has ever been 
passed on by the New York State Bar Association. I think the record 
should show that, too. 

Mr. Stacey W. Cole. Mr. Cole is president of the New Hampshire 
Farm Bureau Federation. 


STATEMENT OF STACEY W. COLE, PRESIDENT, NEW HAMPSHIRE 
FARM BUREAU FEDERATION, AND MEMBER, BOARD OF DIREC- 
TORS, AMERICAN FARM BUREAU FEDERATION 


Mr. Core. Mr. Chairman and members of the committee, your clerk 
has copies of my statement. . 

Mr. Chairman, we appreciate the opportunity of presenting the 
views of the American Farm Bureau Federation with respect to pro- 
posals to authorize manufacturers to fix resale prices. 

The American Farm Bureau Federation has for many years 
wrongly — so-called fair trade legislation. This policy was 
rafiirmed by the voting delegates of the member State farm bureaus 
itour most recent annual meeting. 

Farmers have a major and significant interest. in resale price main- 
nance legislation. They are comparatively large purchasers of 
tems, the resale prices of which could be fixed under the provisions of 

R. 1253, such as farm machinery and equipment of all kinds, 
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petroleum products, fertilizers, insecticides, trucks, et. cetera, as well 
as the usual consumer items purchased by all groups. We believe that 
the enactment of H.R. 1253 would be materially adverse to the jn. 
terests of farmers in particular, and consumers in general, 

It isa Pridacdanitad defense of the private competitive enterprise 
system that competition compels the passing on to consumers of any 
savings made by increased anna, This defense, insofar as it re. 
lates to the retail margins of products for which resale price majp. 
tenance might be attepted, would be destroyed by the enactment of 
national fair trade legislation. 

Perhaps the distinguishing feature of the American private enter. 
»rise system, as compared with systems in other countries, is our belief 
in the desirable results of competition. We have established competi- 
tion as an economic ideal by the enactment of statutes designed to 
prevent conspiracies to restrict competition. The competitive prin. 
ciple contributes to the vitality and dynamic growth of our society, 
It establishes a premium for finding new and more efficient ways of 
doing business with beneficial effects upon our standards of living. 

Many other countries in which business and commercial enterprises 
are privately owned do not similarly cherish the competitive principle, 
Much of the effort of business and governmental leadership is devoted 
to the development of cartel arrangements, or Government-industry 
programs and activities to mitigate the effects of competition, all 
designed to protect individuals in this category or that from the 
supposed harmful effects of competitive pressures. By such devices 
the incentives for increased efficiency are diminished. 

This question has been treated by many writers on the European 
economy. For example, the well-known Swiss historian and political 
commentator, Herbert Luethy, in his recent book “France Against 
Herself” says with respect to the French economy : 

Half a century of deliberate and systematic action by Parliament and the 
trade associations have served to eliminate all these normal connections and 
mechanisms, though the full extent and implications of what was being done 
was never examined. The apparent chaos is the result of the organization of 
the most complete conceivable defense against any risk, disturbance, or neces- 
sity for adaptation. 

In the preponderance of the administrative function over that of the 
entrepreneur, of group solidarity over the principle of competition, of tradition 
over initiative, and in the loyalty to established routine and the respect for 
all situations acquises regarded as positions of licensed privilege, the way of 
life of an ancient state has survived in that of contemporary France. 

From top to bottom this national economy has got into such a state of con- 
gealment, and has grown so used to it, that, though everyone complains about 
it in general, in every concrete instance the phalanx of those involved im- 
mediately closes its ranks to protect its situations acquises from the slightest 
disturbing innovation. It has indeed so nearly approached a situation in which 
all existing situations have been transformed into permanent rights, privileges 
and sources of revenue that all risks have been practically eliminated and 
bankruptcies practically never occur. 

But all progress has also been eliminated. 


Many observers attribute the extraordinary resurgence of the Ger- 
man economy since World War IT to the wartime destruction of the 
many institutional arrangements to restrict competition and the stead- 
fast opposition of the political leadership of the German Government 
to the reinstatement. of such institutional arrangements. 
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Ludwig Erhard, Vice Chancelor and Minister for Economic A ffairs 
for Germany, in his recent book, “Prosperity Through Competition, 
says: 

{ regard the development of competition as the best guarantee of a continuing 

in efficiency and of a just division of the national income. In the 
terest of a truly social market economy I cannot possibly forgo the advantages 
of healthy economic progress cin *, Plans or controls imposed by industry 
appear to me to be no less undesirable and damaging than state controls. 

Resale price maintenance has been advocated as necessary to protect 
the i hisinessman against the competition of his larger and more 

werful competitors. We submit to the contrary that resale price 
maintenance is catastrophically harmful to small businesses because it 
denies them the right to compete in the most effective way that is 
available to them. Many small concerns are necessarily quartered 
in less desirable locations, have less expensive facilities and less ade- 
quate delivery, credit, and other services. If they are not permitted 
fo compete pricewise to offset these disadvantages, their chances of 
iosing out in the competitive struggle are increased. 

Mass distributors may adopt their own private brands to avoid 
resale price maintenance and enhance their competitive position. The 
independent, selling at controlled prices, would not be able to com- 
plete, or rather he would be prohibited by law from competing. 

It is sometimes asserted that resale price fixing is necessary to 
rotect the reputation of a brand name. But literally hundreds of 
Ses brand names have not been or are not subject to resale price 
fxing—without discernible adverse effect upon the reputation of the 
product. i ee ge) ‘ont 

We know of no convincing evidence to indicate that those retail 
trades which have generally resorted to fair trade price practices 
have been more profitable than those retail trades which have not, nor 

'dowe know of any evidence to indicate that retail trade has been 
nore profitable in those States having retail price maintenance leg- 
| sation than in those States which do not. 

We believe than any retailer who is able to serve the public more 
ficiently than other retailers, whether due to managerial ability, 
| tame, location, less expensive services and facilities, or for any 
ity other reason, should be encouraged to reflect such reduced costs 
if operations in his price to consumers. 

Fair trade denies the consumer the opportunity of sharing in the 
avings made possible by increased efficiency in distribution. The low- 
ost seller is compelled to sell at the same price as the high-cost seller; 
the purchaser from a high turnover, cash-and-carry store must pay 

| thesame price as a purchaser from a low turnover, credit and delivery 
wore. A consumer who is willing to shop in less exclusive stores or 

| tho is willing to accept Jess service than is available elsewhere, should 
ave the opportunity of sharing in the savings thus made. 

The views of the Justice Department and Federal Trade Commis- 
ion have, or will no doubt be, presented to the committee. 

Itis interesting in this connection to note that in 1952 a Canadian 
| Hoyal Commission established to study monopolistic practices reached 
| the following conclusion : 


The committee has studied retail price maintenance in the light of the two 
‘andards of judgment originally set up; namely, the desirability of a free 
“momy and the need for economic efliciency. This study has led the commit- 
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tee to the general conclusion that resale price maintenance, on the growing 
scale now practiced is not justified by either of these standards. It repre. 
sents a real and undesirable restriction on competition by private agreement of 
law and its general tendency is to discourage economic efficiency * * * the gp. 
forcement of minimum resale prices must be regarded as manifestations of a 
restrictive or monopolistic practice which does not promote general welfare 


The cost of distribution is a very substantial part of the price the | 


consumer pays. Legislation which removes that portion of the cop. 
sumer price from the influence of competitive forces represents q 
major restriction on the workings of the competitive system. 

Resale price maintenance is a bitter jest on the consumer—most of 
whom are not conscious of the toll it takes from them. The scope of 
this toll may be illustrated by the following price comparisons yp. 
lating to Sunbeam appliances: 








Sears, |} 








10. 88 } 


Se 
| Former | Roebuck \ | Former Roebuck 
Item | fair trade mail- | Item | fair trade} mail. 
| prices order | Prices | . order 
| Prices || | prices 
| i contabaddelie heal ptesieaieliemasietiige tininenetistnmeaatinnszatedeale incunibindedninicall 
| | 
Model HM hand mixer-.-.- | $21. 00 $14.88 || 1144-inch model RL frypan__.| $15.95 | $1275 
Model J hand mixer______--- 16.95 | 11.85 || Model T20 toaster __ 28. 95 19.75 | 
Model S4 steam dry iron_-.-__-_| 17. 95 | 11.88 || Model CG waffle grill_- 34. 95 | 26.75 
Model 12W mixmaster- ----- 45. 95 31.75 || Model CF5 deep fryer_- 24. 95 17.% 
8}2-inch electric fry pan (auto- | || Model AP percolator. 27. 95 89 | 
matic) -- : ae | 16. 95 
| 1 








Sears, Roebuck is not a philanthropic organization. If they can 
profitably distribute Sunbeam appliances for the prices indicated in 
the third column that you have before you, it seems to us inconeeiy- 
able that they should be required to charge the prices listed in the 
second column. 

For these reasons the American Farm Bureau Federation respect 
fully urges that legislation to authorize manufacturers to fix resale 
prices, such as proposed in H.R. 1253, not be approved. 

Mr. WitxiAMs (presiding). Thank you, Mr. Cole. 

Before proceeding to recognize members of the committee for pur- 


poses of interrogating, the Chair would like to acknowledge the | 


presence of the members of the fifth grade of the Ben Murch School 
in Washington. 

I am informed that our former colleague on this committee, who 
has since been promoted, you might say, to the Rules Committee, 
Congressman Thornberry, has a young son in this class. 

Mr. Friedel. 

Mr. Friepexr. Mr. Cole, just one question. 
companies should have monopolistic control? For instance, you are 
speaking of Sears, Roebuck; they can cut prices. What about the 
little neighborhood storekeeper who cannot buy in carload lots, who 
cannot purchase at a large discount? 
as Sears, Roebuck he would be losing money, because they can séll 
cheaper than he can buy. Do you favor that ? 


Do you believe that big 


Mr. Coxe. I favor the opportunity, speaking for the Americat 
Farm Bureau, for small American business to have the right to st 
its prices based upon its cost. A larger or smaller seller to the public 
is still a seller to the public, and if by certain economies they cal 
make sales more advantageous in price than others, this is in the spint 
of competition as I see it, Mr. Friedel. 


If he sold at the same price | 
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wing Mr. Frrever. Is it the spirit of competition when a large chain 
pre = can sell cheaper than the small seller can buy for resale? 
at of Mr. Core. The question of price is always a relative one, Mr. 
os Friedel. As to whether Sears, Roebuck can sell, if I get your ques- 
fare | tion, at a higher price than a local distributor can make the purchase, 
the | [am not advised that this is so. I assume it is so; based on what 
2 Mfr. Fermpe. You can rest assured Sears, Roebuck does sell at a 
lower price. , ee . ne 
tof Mr. Cote. Certainly there are other organizations in competition 
eof | with Sears, Roebuck. I use that as one example. 
ste | Mr. Frreper. We have nationally known products, and we have big 
chain drugstores that have their own brands. They sell cheaper 
than those who spend large amounts of money for advertising. But 
: in the case of a nationally known product, where a chain store or 
cebu | drugstore sells below cost as a loss leader, is that fair competition 
mil | tothe small drugstore ¢ 
prices Mr. Cote. Mr. Friedel, you recognize, of course, that the small 
— | fysinessman offers things that the organizations of which we are 
ia | speaking, the larger organizations, cannot possibly offer. They have 
m1 wailable personal services and credit, which may or may not be 
6% , important to the individual consumer. They have an opportunity 
to offer advantages because of the immediacy. These are definite 
| advantages. , 
sy can | Mr, Frreper. I just want to make one passing remark. If we let 
ted in | this continue, all our little neighborhood drugstores will have to go 
neeiv- | outof business. 
in the | That is all, Mr. Chairman. 
Mr. Wiuu1ams. Mr. Springer? 
spect | Mr. Sprincer. Mr. Cole, you are speaking primarily, in this state- 
resale | ment, of one economic group; are you not? That is, you are talking, 
| inthis resolution passed by the American Farm Bureau, of an eco- 
mic group as farmers, are you not? You are representing that 
or pur- | rewpoint and that viewpoint alone, are you not ¢ 
ge the | Mr. Corx. I represent, sir, today, the opinion as expressed through 
School | rsolutions of the approximately 1,600,000 farm families which com- 
| prise the American Farm Bureau Federation; yes, sir. 
xe, who) Mr. Sprincer. Mr. Cole, the problem which you face as a farmer, 
mittee, | Neonnection with the purchase of many items, is entirely a different 
pblem than exists in the city of Baltimore, or New York, or Chi- 
ago, or a city, we will say, of 50,000 people upwards; is that not 
hat big | tue? Your purchase problem is an entirely different one? 
you are Mr. Cotz. If you are referring to our purchase patterns, then we 
out the | a located in rural America, and that is where we would normally 
ts, who | Made; yes, sir. 
ne price Mr. Sprincer. And, Mr. Cole, a large part of the purchases which 
can sell | "made by the farm population are made to mail order houses: 
i they not ? 
merican | Mr, Corz. As you are very familiar, sir, a mail-order catalog has 
ht to set | "apart of the rural scene for many years; yes, sir. 
e public | Mr. Sprrncrr. In fact, it is almost like a telephone directory on 
hey cat 4estand of the ordinary farmer in the rural area; is that not right? 
he spirit | tie Sears, Roebuck catalog is just about like the Washington tele- 
phone directory in their home; is that not correct ? 
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Mr. Coz. From one of the mail-order houses, yes, sir; Sears rep- rural a 
resents a class of sales houses which you are talking about. Yes, sir, are ur 
Mr. Sprincer. And in the long winter months spent on the farm r. ( 
a great deal of the time, in addition to watching television, ig gpeni Mr. § 
perusing Sears, Roebuck and Montgomery Ward catalogs for the fr. 1 


purchases to be made in the spring; is that not right? | ee 
Mr. Cote. Yes, sir. And I have often wondered if some of oy | to the « 
city cousins are not doing the same thing. and par 


Mr. Sprincer. I think surveys would show that a very high pm. yr. ( 
portion of the type of articles mentioned here in your statement on Mr. . 
page 4 are purchased by farmers through mail-order outlets, am seq] int 


they not? Mr. ¢ 
Mr. Corr. You are referring to this list that starts on page 4 and | peal inte 
continues to page 5? Mr. ¢ 
Mr. Sprrnerr. Yes. Those are purchased largely through mail. manufa 
order outlets, are they not ? occurs t 


Mr. Core. Not in my home, sir. If I might get personal, I ammor gent t 
interested, frankly, in service than I am in assuming that maybe it product 
will work forever. So that my personal reaction is to buy locally, , product 
But I am just speaking personally. real inte 

Mr. Springer, In many of the rural communities of some siz, product 
25,000 or upward, you do have, though, a Montgomery Ward ot | ip assun 


Sears, Roebuck store; is that not true? | om: 80 
Mr. Corer. Yes, sir. roduct 
Mr. Sprincer. So those who do not order in many instances head fis load 

directly for these stores. Am I correct on that? | evesof t! 
Mr. Corr. Yes, sir. "Mr. C 


Mr. Sprrvcer. So what you are trying to outline here is a problem | trying t 
which in effeci is largely a rural one, as contrasted with an urban | ourselve: 


problem; is that true? an manufac 
Mr. Coxe. It is our concern that this will be a rural problem if this | tho hav 
legislation passes. have a h 


“Mr. Sprincer. What I was trying to express, Mr. Cole, if I could, | tho hav: 
is that the statement which you have made largely represents the| For ey 
position of the average farmer. Am I correct in this? Both in his logg, Kr: 


economic outlet and, of course, also, his views about competition. | Mr. J: 
Mr. Corr. The philosophy embodied here is the philosophy of the | be permi 
majority of the organized farmers of America; yes, sir. his prod 
Mr. Sprincer. Mr. Cole, there is one thing I have noticed in my own | ir CX 


area, Which, of course, is made up of five strictly rural counties, in| amsure, 
which they would not know what an industrial worker looked like if when we 
they did not go to town. In those counties, there is not a town larger | js design 





than 5,000, and in four of them the county seats are less than 3,000.) itis volu: 
Tn those towns you do not have chain drugstores, do you? : and in ag 
Mr. Cotz. Now I am thinking of the term “Rexall Drugstores! willbecoy 


which we do find in many of these smaller towns, sir. If thisis? Mr, Ja 
chain, I would have to say they were available to many of our smaller| point of g 
rural areas; yes, sir. would it 
Mr. Sprrncer. And in the small communities, of course, the one) product, 
below 3,000, you do not even have a Rexall store, do you? | leader int 
Mr. Core. Well, I am not sure as I could answer that accurately, | cents to t 
sir. the welfay 
Mr. Sprrncer. I think I could safely state that in my areas In m0 = Mr, Co 
of the small towns there are not even that. So that actually, in M® | in rlatio: 
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mural areas where you do buy pharmaceutical and drug products, they 
arepurchased from a corner drugstore. 

Mr. Cote. In the nearest shopping center; yes, sir. 

Mr. Sprincer. Mr. Chairman, I believe that is all. 

Mr. Wiwu1ams. Mr. Jarman? : 

Mr. Jarman. Mr. Cole, your statement is devoted to a large extent 
io the analysis of this problem from the standpoint of the consumer 
and particularly the farmer, but the consumer, generally 4 

Mr. Cote. Yes, sir. | 

Mr. Jarman. Would you agree that the manufacturer also has a 
real interest at stake in this legislation ? 

Mr. Cote. Yes, sir. I think every segment of the economy has a 
real interest in this legislation. a ea 

Mr. Jarman. Let me ask you to put yourself in the position of a 
manufacturer for just a minute in answering the one question that 
geurs tome this morning. If you were a manufacturer, and you had 
spent thousands or millions of dollars in the development of a 

roduct or products, the development and the advertising of your 

poducts to the American public, would you not feel that you had a 
real interest at stake and a real right, as far as trying to protect your 
product or products in the i of the buying public? Is it not logical 
to assume that many manutacturers would feel that if their products 


' were sold far below the recognized price category in which that 


head 


roduct really rates a position, selling far below that, let us say, as a 
Gr hater, he might well feel that his product would suffer in the 
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‘Mr. Cote. I will try to answer that, as a manufacturer. And I am 
trying to answer it in light of this bill to which we are addressing 
ourselves and in light of your question. I note that there are many 
manufacturers who have not, who are in the class of which you speak, 
tho have spent millions of dollars promoting their product, and who 
havea high quality product and are proud of it, many manufacturers 
who have not been in the fair trade area. 

For example, Libby, Del Monte, Campbell’s, Lipton, Borden, Kel- 
logg, Kraft, to mention a few. 

Mr. Jarman. And, of course, under the legislation, it would still 
bepermissive and not mandatory as far as any manufacturer placing 
hisproducts under the provisions of this legislation. 

. Core. If I maight make a conjecture—and we are thinking, I 
imsure, in the area of economic philosophy as much as anything else 
when we discuss this—it has been my experience that when legislation 
Sdesigned to protect a particular segment of industry, even though 
itis voluntarily applied in the first instance, there is a great tendency, 
ad in agriculture we are particularly suspicious, that such legislation 
vill become mandatory and will become all inclusive. 

Mr. Jarman. Let us go back to your analysis of this from the stand- 
pintofa manufacturer. If you were the manufacturer of a product, 
vould it not concern you if a 5 and 10 store, let us say, took your 
product, normally sold in the $10 to $15 class and, because of loss- 
lader intentions, reduced the price of your product, let us say, to 50 
tents to the public? Would that not give you concern in terms of 
thewelfare of your product in the eyes of the public? 

Mr. Cone. If I might address myself to this phrase “loss-leader,” 
Mrelation to your question: I happen to be in the poultry business. 
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And any of you who are familiar with the poultry business know tha | 
loss-leaders are one of our apparent problems at all times. By | 
there is lots of good about this sort of thing. As a manufacturer 
and you asked me to analyze this from a manufacturer’s standpoint— 
I would be interested in a high volume of production with as broad 
use of the product as would be possible to prevent surpluses, to pre. 
vent my warehouses, as a manufacturer, from being filled. I assume 
that the consumer wants my product, and therefore I produce it, anq 
there are certain costs involved in its production. Now, when I gglj 
it, I put my price on it. This is reflective of my costs as a many. 
facturer. Now, what the fellow does who gets it to resell is his bys. 
ness. I have been very prone, as an individual, to criticize 29-ceny 
fowl, for example, when my price on the farm is 40 cents for the same 
product. But I do know that through this process they move a whale 
of a lot of fowl, which is good for the industry. 

And so my first moment of distaste to the name “loss-leader” js 
tempered considerably, when I realize the quantity which is being 
moved. 

Now, as a manufacturer of a product, I am interested in seeing that 
this product is moved into consumption. When I sell it to somebody, 
it becomes his, and he can do with it as he pleases. He can give it 
away,as faras lam concerned. I have sold it. 

Mr. Frrepet. Would the gentleman yield ? 

Is your statement not a reversal of the Farm Buresu program, whieh 
trys to keep prices up and urges the Government to subsidize the 
farm prices, and foreign and domestic trade? Is this not just a 
reversal of your philosophy at the Farm Bureau / 

Mr. Cote. Would you permit me to read from my resolutions? We 
will both examine teacher what the American Farm Bureau says 
in this area. 

I am referring now to the Farm Bureau resolutions of 1959, which 
were passed by the elected voting delegates of the member State farm 
bureaus at our 40th annual meeting, December 18, 1958, which are 
policies current. And under the heading of price supports, I read: 

Experience has clearly shown that programs to fix prices and control produe- 
tion do not insure satisfactory farm income. Where price support and pro- 
duction adjustment programs are used, they should be designed to facilitate 
orderly marketing rather than to guarantee unrealistic prices. 

Mr. Moss. Would you yield at that point? 

Now, as I understand it, you are reading the official position of the 
American Farm Bureau Federation. 

Mr. Cote. Yes, sir. 

Mr. Moss. Arrived at, so we understand, by the resolutions of local 
Farm Bureau groups across the Nation. 

Mr. Cote. The recommendations of local Farm Bureau groups across 
the Nation ; yes, sir. 

Mr. Moss. Now, will you tell me which of these control programs 
is imposed on the farmer unless he first votes to accept it ? 

Mr. Cote. Congressman 





Mr. Moss. Are they imposed arbitrarily, or are they accepted by 
a vote of the farmer ? 
Mr. Core. If you 
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Mr. Moss. Now, that is a simple question. You can say “Yes” or 
‘No.” You know whether they are imposed arbitrarily, or whether 
they are voted. : 

Mr. Cove. Congressman, I think you are referring to referendum, 

you not 
a More. Allright. Plebiscite, referendum, call it what you may, 
tis a vote of the farmers. They have to vote to accept, do they not! 

Mr. Corz. Excuse me for interrupting you, Congressman. I did 
not mean to. Many of these referendums give us very little choice. _ 

Mr. Moss. Whether or not they give a choice, they are not arbi- 
trarily imposed. They are there because of a vote to accept. 

Mr, Coir. Congress passes certain ; 

Mr. Moss. Well, now, what does the farmer do? I am not going 
tohold you responsible for what we do here. That is rather an onerous 
assignment. Do they vote for them, or do you know? 

Mr. Core. If there is a referendum, and if he decides to vote, and 
many farmers do not vote, because they feel they have no real 
choice —— ; : 

Mr. Moss. You are making an assumption there that you cannot 
support by any facts. The record is that they do vote. 

Mr. Cote. Many farmers do vote; yes, sir. 

Mr. Moss. And whether you are speaking for the great majority of 
them, then, becomes rather an academic question, because each of these 
programs, whether itis a marketing order, whether it 1s the accep- 
tance of restrictions on acreage in exchange for a level of support, is 
there because a majority of those voting—and the man who does not 
vote in our form of government has no right to protest—a majority of 
those voting accepted them. So I think we must assume from that, 
and I think it is a logical assumption, that there is a little willingness 
othe part of the farmer to seek a medium of protection. And I 
question that he should challenge the right of others to seek a degree 





' of protection, if that is essential to their survival. 


Mr. DinceLt. Will the gentleman yield ? 

Mr, Moss. I cannot yield. Mr. Jarman has the floor. 

Mr. Jarman, I will yield to the gentleman. 

Mr. Dincetx. I just wonder if my colleague, Mr. Moss, would ob- 
ject if we had a referendum to this so that the consumers would be per- 
mitted to express their views before any Federal trade or price main- 
tenance law went into effect. 

Mr, Moss. Mr. Moss is not on the witness stand. 

Mr. Dinceii. I would ask him if the retail people might like to 
havea referendum on fair trade law nationwide. 

Mr. Wint1aMs. Mr. O’Brien? 

Mr. O’Brien. Mr. Cole, I notice one statement on page 5. You say 
that Sears-Roebuck is not a philanthropic organization. ; 

Mr, Cotz. Yes, sir, 

Mr. O’Brren. We start out in agreement. I agree with that. But 
sit not also true that their ability to quote these prices is due to the 
fact that because they are a large organization, a centralized organiza- 
tion, they are taking away from the little businessman a tremendous 
volume of his normal business? The little businessman who at the 
local level is supporting the schools, the churches, the various philan- 
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thropic endeavors in that community? And usually he is the first one 
tapped by the fellow with the list. 

Now, is not their ability to charge these low prices due to the fact 
that they have taken a tremendous volume of business away from the 
little fellow? Is that not true? 

Mr. Coz. Sears and Roebuck, since its inception, has attempted to 


gain as much of the market as they could. Yes, sir, I would say that | 


was a fact. a: ei 
Mr. O’Brrten. Do you think it would be a good thing in this coup. 








try—I was interested in your comparisons with France and other 
places—if we had the great volume of this business, because of thes 


low volume prices, concentrated in the hands of 40 or 50 Sears. 
Roebucks, with the little fellow squeezed out of the market ? 

Mr, Core. You are assuming that this would be the ultimate goal 
This is still in the area of philosophy, I believe, tempered with prac. 
tical experience. I have not seen where this system, since Sears has 
been in existence—in combination, say there were 40, as you men- 
tioned—would ever be in a position to take the place of the man who 
can supply the services, credit, home delivery, or any other matters 
which go hand in hand with the small merchant. 

Mr. O’Brien. Is it not a fact that while we have not reached that 
ultimate that I mentioned, there is a gradual and very serious reduc. 
tion in the number of small businesses in the communities and a stead 
growth in the outlets of national organizations which are able to buy 
in great quantities? Is it not a fact that while they are not yet all out 
of business, the trend in that direction is alarming enough for Con- 
gress to give consideration to this type of legislation ? 

Mr. Coxz. I can only go on personal experience, and in my home 
town, or near the shopping center, which is a populous area of some 
18,000. This is the county seat, as was referred to, and is the shop- 


ping area for the country, primarily. There are still as many stores, 


if not more—in fact, there are more small businesses today in exist- 
ence than there were when I can first remember. They are still in 
competition with Sears, Roebuck, as they were when I can earliest 
remember. And rental space on Main Street in this city, which I 
refer to, isstill very good property to own. 


Mr. O’Brien. Let us swap personal experiences, then. I can re | 


member a time when the little retailer had been in business at the same 
stand for 25 or 50 years, father, son, and grandson. And I am famil- 
iar with the little block of stores not too far from my home. Sure. 
The same number of people in business. But every 6 months thereisa 
new name up on one of those stores. Somebody has tried the great 
experiment of being in business for himself and then discovered to 
his horror that even by working 14 and 18 hours a day he cannot 
compete with that national outlet a couple of blocks down the street. 
Because people are basically self-concerned. They are going to 
buy this cheaper thing. My wife does not stop to think, “Well, I am 
putting a neighbor out of business.” She thinks of that $2 or 8. 
You suggested in your statement here that if the little fellow is not 
permitted to compete pricewise to offset certain other disadvantages, 
the chances of losing out in the competitive struggle are imereasel. 
I suggest that if the retail merchant in my city, the small retail mer- 
chant, attempting to compete pricewise with the national outlets, he 
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© | sould be a ™" business in a matter of a month, in most instances. 
t do it. : 
et is all I have, Mr. Chairman. 
le =—- Mfr, Moss. First, I would like to say, Mr. Chairman, that I have 
made it a policy not to respond to questions which are designed to 
to | entrap me, but I would observe to my good friend, the gentleman 
at | trom Michigan, that the agricultural referendums are between pro- 
ducers and not consumers. That principle I might be willing to agree 
M- | 4) jn this type of legislation. ; 
et =. Now, is it the position of the American Farm Bureau Federation 
eS that it would advocate repeal of the laws which permit the market 
IS-  gpders, which are, I think, very valuable to prone of commodities 
inmany areas of this Nation? You have by referendum spoken on 
val, any policies. Have you advocated repeal of those ones? 
ac- - Mr, Cone. Mr. Moss, may I refer again to our policies book on the 
has ubject of marketing orders? I believe that was your question. This 
N- ig found on page 54. And I read: 


We do not believe that one Federal order— 


nd I think this legislation which we are discussing is a Federal bit 
that | of legislation—I am quoting again: 


duc- | We do not believe that one Federal order covering all producers of a com- 

dy | mity in all areas is workable, because it could not recognize the difference 
a in products and marketing conditions. We favor the use of Federal milk market- 
ing orders when they can help develop improved marketing conditions for 
| out fymers producing milk for fluid consumption. We insist, however, that such 
Con- | wders protect the rights of individual dairymen to the maximum extent possible. 


Mr. Moss. Now, you are advocating, then, a continuation of mar- 





‘ome | \ting orders and expressing an opinion that one uniform price nation- 
some | yide would be rather difficult and perhaps unrealistic to maintain. 
shop- | put you are not disagreeing with the principle of marketing orders. 
tore, Mr. Corx. The principle, Mr. Moss, as I understand it to be, in 
exist- garketing orders is one of not fixing a price which will guarantee a 
all in wrofit to anyone, which this legislation leads me to believe this is 
liest signed to do, but marketing orders are designed to keep milk flowing, 
uich I igen the supply adequate. Milk has almost become a public utility. 
| Mr. Moss. It does protect price, does it not? 

an Te | Mr. Corx. It protects price 
e same Mr. Moss. Then whether you set it for one reason or another, the 
famil- lect isto achieve a setting of prices, a maintenance of price. 

Sue | Mr. Core. But I submit that the purpose for the maintenance of the 
sre is a 


price is entirely different, in my opinion. ~ 
p great "Mr, Moss. Well, of course, purpose really is of little importance here. 
red to The objective, the actual result obtained, is the same. 


It is a pro- 
cannot | ition. And we here in the Washington area are now witnessing a 
street: | ther heated contest between some dairies and some producers over 
ing 0 this question of protection under whatever guise it is offered. But 
l, * tis felt, apparently, to be of great value. 
ie . [note that you used the mail order prices from a Sears catalog. 
y 


Did you check to determine what the retail prices at the retail stores 
antages; | vee for those same items ? 


creas” | Mr. Coz. No, sir. I used, and I submit here, and will be elad to 
ail met- "fer to it——— e 


Mr. Moss. The catalog prices are lower than those of the retail 
sores, are they not ? 


89207—59——11 
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Mr. Corr. What I referred to was an actual page out of a Sear 


t 

Roebuck catalog. 2% a 
Mr. Moss. I merely asked if you compared it with the acty) tr 
retail prices in the retail store. Mr. 


Mr. Coxx. This to my knowledge was not done. It would be very rtec 
difficult to do it, in that prices as of the current moment are varioys, i al 
Mr. Moss. Did you check whether these prices were equal to the tes 
cost prices which might prevail in an area where retail stores an in vier 
buying from a distributor ? Tha 
Mr. Cote. I have no way of knowing what the costs are. I knoy Mr 
costs vary considerably from one retailer to another, from one dis effect, 
tributor to another. you <| 
Mr. Moss. Then of your own knowledge, you have no idea whether | <ituati 
these are cost prices in order to meet the cutthroat competition~ang fy 
that is what we are faced with in many areas, where a retailer jg togethe 


forced to sell in competition at a price equal to or below his cost, urcha 
Mr. Coz. I am assuming that these prices are profitable to Sears dor 
and Roebuck. As to whether they are profitable to anybody else or for ex 
not, I do not know. Semed 
Mr. Moss. Are you familiar with Sears’ lines of merchandise? probler 


Mr. Corr. I have made several purchases over the years, yes, sir, | yention 

Mr. Moss. Do you know of any other merchant in an area who! Mr, 
can compete with Sears on, we will say, a Coldspot refrigerator! | derin 

Mr. Cotz. This, I imagine, would vary from area to area, but I per- way far 





sonally would prefer to buy Mr. ( 
Mr. Moss. Is that not their own brand ? Mr. } 
Mr. Core. That is their own brand. point # 
Mr. Moss. Is that not a fixed price, a protected price, for that | Mr. ¢ 

item ? tion wh 
Mr. Coxe. I do not know, sir. any oth 


Mr. Moss. Is that not all that is being asked here, that a manufac | Mr. ¥ 
turer who does not own his outlets will be permitted to fix his prie § Mr. € 
to insure that the dealer buying it is not going to be faced withan | smers. 
inventory which is being retailed at his cost? Sears or Ward’sor Mr. Y 
Standard Oil, with their Atlas lines; you think of a great manyof ifwe ar 
the national distributors, who today are completely protected. They | toobser' 
offer their name brand without any fear of competition from any- | Mr. W 
one else, and they have the advantage of being able to go, as Sears does hearings 
with Sunbeam, and meet all competition on a brand name. But the ; adopted. 
little fellow, who cannot have a private brand, is just put in a squeeze | ® unani 
and forced against the wall in increasing numbers, because through Mr. Yi 
out this period of growing national prosperity, we have also sens Mr. W 


rather alarming growth of business failures. | for toda: 
Now, do you think that those business failures are good for the | connectic 
economic life of this country ? | Mr. Di 


Mr. Core. Any business that is as easy to get into, apparently,a Mr. Dy 
mine—and I am speaking as a poultry man, since this is my bus | [want 
ness—is always attractive. And I am not one to say who should gt | AsT wu 
into business or for what reason, or as to who should get out of bus- | official 
ness or for what reason. Economics has always played the 7 | level. 
role in my industry. | Mr. Co 

Mr. Moss. You are talking now of one of the exceptions. I know Mr. Dn 
that poultry has a very difficult problem. It is probably one of the State farn 
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ms, most competitive of our agricultural products. But you are appear- 
‘ng here-not just in the role of spokesman for poultry producers. 
ual r. Coz. That is correct. 

Mr. Moss. But as spokesman for all agriculture, that which is sup- 
ery rted, that which is protected, as well as that which is not. And 
ms. | you are enunciating a principle of being opposed to all forms of pro- 
the | jection. And I just feel that it is a somewhat inconsistent. position, 
ar jn view of the other positions taken by your organization. 

That is all the questions I have, Mr. Chairman. 

LOW Mr. Younerr. Mr. Cole, in your statement you did not mention the 
dis effect, if any, on the farm cooperatives that have stores and sell. Were 
you speaking and representing them at all, or did you take their 
ther | situation into consideration ? 
and Mr. Cote. Cooperatives in their simplest form are farmers getting 
ris together to do those things for themselves, to group together larger 
it. urchasing power, usually larger purchasing power. Small business 
ears fas done the same thing. If I recall correctly, the Associated Grocers, 
eor for example, are a group of independent businessmen who have 
formed a cooperative to do mass buying to help solve some of these 
: problems. But they have done this without the aid of Federal inter- 
, Sir. | vention. 
who’ Mr, Youncrr. This is a little aside from the question. I was won- 
ri | dering whether you were speaking for them, or representing in any 
‘per- | way farmers’ cooperatives? 
Mr. Corr. No, sir. I missed the point of your question. 
Mr. Youncer. You were speaking solely from the consumer stand- 
point # 
that | Mr. Corn. I was speaking solely for the members of our organiza- 
tion who are individual farm families and are not representatives of 
any other group. 
fae: | Mr. Younerr. They are consumers. 
rie }=©60)- Mr. Core. They are consumers, one of the biggest groups of con- 
than | smers. They spend a lot of money. 
d’sor | Mr. Youncrr. I would like to raise the point, Mr. Chairman, that 
nyof ifweare going to get through with this hearing next week, we ought 
They | toobser've the 5-minute rule, at least on the first round. 
pany; | Mr. Witxtams. I will say that I was not here yesterday, when these 
sdoes hearings were started, so I do not know what rules, if any, were 
ut the | adopted. But I would prefer that the gentleman not put that motion 
qqueeze ® unanimous consent request. 
rough: Mr. Youncer. I did not put it that way. I just raised the point. 
seen’ Mr. Wirxiams. I do see that we have eight other witnesses here 
for today, and I trust that the members will keep that in mind in 
or the | cnnection with their interrogation. 
Mr. Dingell ? 
itly,as | «Mr. Dineett. Thank you, Mr. Chairman. 
die I want to compliment you on a very fine presentation today, sir. 
uld get _AsI understand it, the American Farm Bureau Federation, with 
yf busi- | WSofficial pronouncements, is opposed to fair trade on a nationwide 
, major | level. ; 
Mr. Core. That is correct, yes, sir. 
Tknow Mr. Dincexzt. Now let me goa step further. How about. individual 
s of the State farm bureaus or State farm bureau federations? Would you 
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Le willing to give us a list of individual State farm bureau federation, 
that. would oppose fair trade bills presently pending before this com, 


inittee ? 

Mr. Coz. I would be glad to. 

Mr. Dincett. Would you submit that for the record ? 

Mr. Coxe. Yes,sir. 

(The following letter, with reference to the above discussion, qa; 
later received :) 

AMERICAN FARM BUREAU FEDERATION, 
Washington, D.C., March 19, 1959, 
Hon. OREN HARRIS, 
Chairman, House Committee on Interstate and Foreign Commerce, House Office 
Building, Washington, D.C. 

Dear Mr. Harris: During the course of the hearings of resale price mainte 
nance, our witness, Stacey W. Cole, was requested by Congressman Dingell to 
supply information as to how many State farm bureaus supported our position 
in opposition to the enactment of such legislation. 

The answer to this question is that all of our State farm bureaus support this 
policy. This answer, however, needs an explanation. 

There is a practice in Farm Bureau that when the American Farm Buregy 


Federation adopts a policy on a national issue, that this becomes the policy of 


all State farm. bureaus—provided that any State farm bureau has the right to 


file notice that they do not agree with a specific policy and are not, therefore, 


bound by it. 


The American Farm Bureau Federation has had a policy in opposition tp | 


resale price maintenance virtually since its creation and during that time m 
State farm bureau to our knowledge, and certainly not in the past 10 years, has 
filed any exception thereto pursuant to the procedure outlined in the previous 


paragraph. 


Furthermore, the policies of the American Farm Bureau Federation ar | 


changed from time to time, as State farm bureaus present resolutions urging 
modification thereof, which are considered by our resolutions committee anj 
house of delegates at our annual meeting. 

We do not recall any State farm bureau recommending any change with re 
spect to our position on retail price maintenance at any time, and can speak with 
positive assurance that none have done so in the past 10 years. 


At each of our annual meetings in recent years, we have received 8 orl) 


resolutions from State farm bureaus endorsing present policy relative to resale 
price maintenance (and as indicated above, none opposing our present policy). 
The fact, however, that only 8 or 10 States submit resolutions on the issue in any 
particular year does not mean this is all the States who support the policy. Our 


State farm bureaus do not necessarily submit resolutions relating to every issue | 


every year, and this is particularly true where they are in accord with the 
present policy of the American Farm Bureau Federation. 
It will be appreciated if you will incorporate this letter in the hearing record 
at the point where Congressmen Dingell asked the question. 
Very sincerely, 
Matr Trees, 
Assistant Legislative Director. 


Mr. Drncetx. There is another question I am concerned with. The 
Farm Bureau Federation allows membership to a number of groups, 


among them farmers, but including persons in the poultry busines, | 


such as yourself. 
Mr. Core. We are still farmers. 
Mr. Dincety. And feed dealers. You say you area farmer, too! 
Mr. Corz. We are still farmers. I mean, poultrymen are con- 
sidered farmers, sir. 
Mr. Dincewy. I — you meant the poultry-feed business. 
Mr. Cotz. No,sir. Iam a producer of poultry. 


Mr. Drxcetx. But you do allow people who are in the feed busines 
and in other similar lines in your organization. For example, I know 
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ou have lawyers and insurance men who are members of the Farm 
Sareau Federation ; is that not a fact? oe, 

Mr. Core. As individuals; yes. That may be so. I am sure it is. 

Mr. Drnceti. And do you have retailers, small businessmen, people 
of that sort, hardware men, even druggists, in the Farm Bureau Fed- 
eration? Isthat not right? 

Mr. Cote. In most of the States we have what is known as an asso- 
ciate membership, and it does include druggists. In my hometown, I 
think practically every small business on Main Street is an associate 

ber. 
wir. Diveztu. I see. And have any of these associate members pro- 
tested against the stand of the national organization or complained 
that it was not in keeping with the best interests of their business? 

Mr. Cote. I am easy to get to, Congressman, and I have not heard 
onecomplain. : 

Mr. Dinceix. In other words, what you are telling us is that not one 
single associate member of the National Farm Bureau or your par- 
ticular State farm bureau has raised a question against the stand of 
the national organization of your New Hampshire Farm Bureau 
Federation ; is that not right? 

Mr. Cotz. To my knowledge that is correct, sir. 

Mr. Dincety. Now let me ask you this one question: We heard a 


| great deal of talk about inflation and so forth. Do you think that if 
| prices are maintained it will have an inflationary effect on 


economy ? 

Mr. Cotz. Yes, sir; I do. 

Mr. Dineetit. And would you equate enactment of these bills, then, 
with inflation of the economy and continued inflation, as opposed to, 
let us say, Vigorous price competition, which would hold the inflation 
down ? 


Mr. Cotz. Yes, sir. 
Mr. Dincety. I would like to compliment you and thank you very 
much. 

No further questions, Mr. Chairman. 

I just would like to observe that I stayed well within my 5 minutes. 

r. Avery. Mr. Cole, there are about three distinct concepts of fair 
trade, if we can simplify them to that degree. One is identified here 
asthe Harris bill, H.R. 1253. A second one would be referred to rather 
loosely as the Boykin bill. And a third has not been mentioned so 
much, what we describe as the Bentley bill. Those are the three con- 
wpts of fair trade that have been generally accepted as the three dif- 
ferent approaches to this problem. 

Has the Farm Bureau taken any position on those other two con- 
epts, the ones you have not mentioned? You have only directed your 
marks toward the conventional approach in fair trade as has in- 
‘orporated in the Harris bill. 

Mr. Corz. I think to be proper, I should refer to our statement on 
this area, and I am sure it will be clear. It is under the heading of 
“Monopoly,” “Business Monopoly.” 

. Avery. The reason I asked that question is that in your last 
paragraph the inference is rather clear that you suggest that an 
speach such as proposed in H.R. 1253 be not approved. And there- 


ore 1 am wondering if you are also suggesting that we should not con- 
sider the other approaches. 
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Mr. Coxe. I will refer to this paragraph on page 33, which reads, $14.95, 


So-called fair trade pricing legislation is inconsistent with the maintenance 
of a free competitive economy. 

And I would say that the answer to your question, based on this, wa 
that we would oppose all fair trade proposals, 

Mr. Avery. You are familiar with these other two legislative gop. 
cepts that I have referred to, are you ? 

Mr. Core. Not in detail; no, sir. 

Mr. Avery. But with the general principle? 

Mr. Core. The general principle; yes, sir. 

Mr. Avery. You feel even an approach like that would be precluded 


from support by the Farm Bureau, because of your statement on anti. | 


monopoly ? 

Mr. Cote. Yes, sir. 

Mr. Wuu1ams. Mr. Brock? 

Mr. Brock. Mr. Cole, you said that you represent the farmers of 
rural America. Has your organization ever taken a poll or survey 
to determine why small business in rural America is fast leaving the 


scene, as to what the determining factors are for the business failures} | 


Mr. Coir. May I answer the question to try to get to it as accurately 
as possible: As to what the member State farm bureaus do by way of 
polls, I am not sure. Our policies are based on recommendations 
which come from the member State farm bureaus, all 48 of them, and 
the Territory of Puerto Rico and the State of Hawaii. And if they 
have conducted any such polls in the several States or individual 
States, I am not aware of it. But we assume that their positions am 
based upon their judgment, and whether the poll is part of their judg. 
ment or not I could not say. 

Mr. Brock. Mr. Cole, you further stated that you used Sears, Roe- 
buck in your home, but that you were more concerned with service, 
rather than the price factor. Now, can you visualize a small druggis 
or a small appliance dealer or a small hardware merchant being able 
to sell an electric razor, shall we say, for $11.95, when that said clei 
razor cost this small merchant, in whatever category he might be, or 
profession, $14.95? Can that small merchant remain alive, and can he 
give you the service that you want and require ? 

Mr. Corz. As I also attempted to say, it becomes his property, and 


what he sells it for has to be his business. I know that no business, , 
whether it be small or large, can stay in business long without a profit. | 


And I would judge that in this particular case of the razor, he would 
either sell it at a profitable price, or he would cease to sell the razors. 

Mr. Brock. I do know that this said razor that I was speaking of 
cost this small merchant, in quantities of 25, $14.95, and it is sold by 
discount houses for $11.95. 

Mr. Cottier. Will the gentleman yield at that point? 

With this influx of foreign goods and foreign-made products such 
as razors from some of our neighbors across the oceans, the big mant- 


facturer might find himself at a disadvantage, too, before too long. | 


Mr. Brock. That is right. 

He cannot stay in business, and the rural man coming to this small 
rural store assumes that the discount house or this large mail-order 
house is making money in selling this product at $11.95. And hea 
sumes that the small merchant, because he says the article costs him 


making 
Mr. 

selling 

all try! 
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495, and he certainly cannot meet the $11.95, assumes that he is 
Ms: | oe d fit; is that right? 
making a tremendous profit; is that right ; 
a Mr. Corz. Consumers are always apt to assume that whoever is 
glling to them is making a tremendous profit. I think what we are 
Was | jj trying to do here is to create a climate whereby our free enterprise 
| system can survive and the components, small business as well as large 
“Ml: | fysiness, can equally survive or have an equal opportunity to survive. 
It is our view that freedom to price is an important and integral 
of the small businessman, and that this is a better way than to 
pt to federally — prices. We have become very suspicious 
ral price legislation. 
ded ong But you are opposed to erosion on the farm, and you 
nti- certainly must be opposed to erosion on Main Street, if we are to 
maintain rural America, are you not? 95% lan 
Mr. Cotzx. That is true. And our method of solution is different 
from that of this piece of legislation. 
Sof | Mr, Brock. Mr. Cole, what products do you sell, as an organi- 
vey gation ? 
the = “Yr. Cone. As an organization, we sell no products, sir. 
res! | Mr, Brock. I am assuming that you sell fertilizer; but you sell 
ely | insurance, also ? 
yo | Mr. Corz. No, sir. We have cooperatives that carry the name 
i008 | “farm Bureau,” some of which are not an integral part of any State 


and | ym Bureau, actually. We have an insurance company in my State 
they | shich is known as the Farm Bureau Mutual Insurance Co. and has 
dual | 99 tie-in, board of directorswise or otherwise, with the exception of 
g are 


the president, as an ex officio member of the board. But policywise, 
udg: they have the use of the name. And this is so in many States with 
many services. The American Farm Bureau, which I represent, does 
Rot- | aot own or sell services. 
Mr. Brock. You have no connection with any commission firm sell- 
o ing at livestock markets ? 
able “htt. Coz. No, sir, not as an organization. There may be State 
Farm Bureaus which have some connections. 
Mr. Brock. Do you speak for these State Farm Bureaus in testi- 
an he | fying today ? 
Mr. Corz. That is how the American Farm Bureau is made up; 


yes, sir, 
me | Mr.Brock. Then they do sell products, do they not ? 


we Mr.Cotz. Some of them may. 

eS Mr. Brock. Do they sell these products at fixed prices? 
re Mr.Corz. I cannot answer the question. I do not know. 
n, 


| Mr. Brock. Do they sell this insurance at a fixed price? 
Idby | Mfr. Cotz. I assume within State regulations in the individual 
| Sates, insurance is priced in many ways. I do not just know the 
answer to that, either. 


such | Mr. Brock. I think the answer is that they do sell at a fixed price, 
ee | Whether they sell insurance or whether they sell fertilizer, whatever 


_ itmay be. The Farm Bureau as a State organization sells. I think 
all | thatisa statement of fact. 

sm Isthe Sears, Roebuck Co. a member of the Farm Bureau? 

Mr. Cotz. Not to my knowledge, sir. 

Mr. Brock. Not to your knowledge ? 
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Mr. Coie. No. 

Mr. Brock. That is all I have, Mr. Chairman. 

Mr. Witu1ams. Mr. Hemphill? 

Mr. Hempniiy. Does the American Farm Bureau represent any 
small farms at all? ; 

Mr. Cots. Oh, yes, sir. 

Mr. Hempui. I will tell you why I put that question. The peo- 
ple down in my country ask me about the American Farm Buregy, 


And I have had to tell them that so far as I could determine, the | 


American Farm Bureau was opposed to every program for the smal] 
farmer. And I believe that the evidence of that is the fact that the 
hamlet stores have been closed, and the smalltown stores are vacant 
and the small farmer is gradually being put out of business. I haye 
wondered for some time whether the American Farm Bureau did not 
represent the big farmer instead of the small farmer. I have been con. 
cerned about it, because the small farmer does not have the avenne 
that a large organization would have to speak. 

Now, in connection with your testimony, the turkey people now 
are asking that the Government go in and that they have controls, be. 
cause they think that the Government supervision will insure a good 
price. And I assume the American Farm Bureau pretends to repre. 
sent the turkey people as farmers. 

The milk people, as I understand it, are asking that the Government 
pass certain legislation to insure, I assume, a price level, and I as 
sume that the American Farm Bureau pretends to represent the milk 
people. 

Now, we have a situation in which certain retail people of the coun- 
try are desperately asking this Government, which has drained them of 
taxes through the years, to give them the same sort of relief that 
farmers have asked and gotten down here at the other end of Constitu- 
tion Avenue. The Department of Agriculture is perhaps the biggest, 
if not the most productive, Department of our Government, or one 
of the biggest. And we are faced with this situation. How can we 
delineate between the needs of the small farmer, if you represent the 
small farmer, or the small milk producer, if he is important, or the 
small turkey grower, if he is important, and then say the small busi- 
nessman deserves no relief at the hands of the economy ? 

Mr. Corr. Congressman, may I state that we have these small farn- 
ers. And I am glad of your concern, because it evidences an interest. 
We do represent small farmers. 

May I say in these two instances to which you refer, in connection 
with the turkey marketing legislation, our membership of a general 
farm organization, which includes many of the turkey peor have 
decided that this particular legislation is not the answer. Likewise 
with the so-called self-help proposals for milk, which would do 4s 
you suggested. They are in the same category. 

Mr. Hempuity. Excuse me. Do you say the turkey people have 
now decided they do not want the legislation ? 

Mr. Core. Within the American Farm Bureau, those who have 
spoken with us. Of course, all individuals have differing opinions; 
but we represent turkey people, and we had several States bring i 
recommendations on this matter which you spoke of, turkey legislation, 
and only one of them, according to my recollection, was for it. The 
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other States who spoke on the subject—and they were in the majority— 
sid they were not for this. The same is true in milk. 

Mr. Peep. I think your organization ought to inform itself 
about what the farmer thinks; because at the meeting, in St. Louis or 
[ouisville, of the American Turkey Federation last year, they did 
adorse the proposal. And I happen to know that the South Carolina 
federation endorsed it and asked me to introduce the legislation. I 
told them I do not like Government controls. I think they are dan- 





= I think the bureaucracy down at the other end of the street 


es more harm than good, perhaps, in many instances. But I happen 
toknow that if the organization adopted it, then certainly your organi- 
gtion ought to have enough discretion or enough interest to find out 
what the Turkey Federation does, instead of depending upon the indi- 
viduals in your own clique. 

Mr. Core. We are familiar with what the Turkey Federation has 
roposed, and we have weighed their proposal against the yardstick 
which our people have set for themselves, and they have found these 

licies wanting. As a general farm organization, we have decided 
that it is fairly obvious the commodities that are the most in trouble 
economically are the ones that have had the most paternal assistance 
from government. And it is our view that the turkey and milk pro- 
ducers will not be helped by more government, but will be helped by 


' gs, And this, I think, is in perfect consistency with my testimony 


here today, sir. 

Mr. Hempuity. Well, are you aware of the fact that in the program 
we have just had in connection with the soil bank, in most instances, 
instead of the small farmer getting the benefit, it has just put him out 
of business, and some got hundreds of thousands of dollars at the 

nse of this Government ? 

Mr. Cotz. I certainly would not want to defend the administration 
fany program, sir. When we try to do things to economics politi- 
cally, it has been our experience that we are very apt to run into 
trouble. 

Mr. Hempuiti. But you do not have any program—the American 
Farm Bureau, which you represent, does not have any program 
which would help the farmer overall, which has been producing 
results, do you ? 

Mr. Cox. We think we do, sir. They are embodied in many of 





einer in this book. Yes, sir. We have a program. It is not 
mother Government program, to a great extent, but it is a program. 


Mr, Hempuix. I certainly have high hopes that you will termi- 
mate your testimony here on somebody else’s business, so to speak, and 
get into that program, because I think that the agricultural situation 
inthis country is such now that we will need all your talents in that 
direction. 

Mr. Wiu1aMs. Mr. Staggers? 

Mr. Sraccers. Mr. Cole, I would only like to make this observation. 
Idid not hear your testimony. I belong to the farm bureau and have 
fora long period of time. I have lived on a farm. Certainly I am 
interested in what the farmer does. I have been receiving an awful 
lot of letters from my district saying that this Congress now should 
dosomething to help the small farmer. They have asked me to intro- 

bills to see that the big farmers cannot receive more than $5,000 








| 
| 
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or maybe $10,000 under the giveaway program. I have had letters 
from farmers’ wives saying to me that they do not have the mone 
to put shoes on their children to send them to school; yet they can 
see in the paper where thousands and hundreds of thousands of 
dollars have been given away to the big city farmowners. They ap 


wondering why this Congress does not do something about big bug. | 


ness and big farms. 

In five of my rural counties, over 15 percent of the population ar 
receiving surplus commodities, and they are farmers. 

Now, that is a sad commentary on America. The small farmer jg 
the one in this Nation that needs help. And I do believe it ig the 
business of the farm bureau and this Ganjinens to do something about 
it at this time, now. It is time for action. 

I just wanted to bring that to your attention. That is the thought 
of my small farmers. I have no large farmers. 

Mr. Wuutams. Mr. Cole, I might say that I personally favor very 
much the gaia of providing some kind of protection for the in- 
dependent merchant engaged in what might be termed cutthroat 
bas gga I was raised in a country drugstore, and I shall never 

orget. 

Our fair trade laws in the State of Mississippi bailed my father out 
when he was suffering so much from the competition of these cut- 
rate chain drugstores. That was back in the mid and late 1930s, 
I believe. 

However, this legislation takes an entirely new approach to the 
problem, by providing for Federal control over the prices to be 
charged by saletthiahe ts y retail merchants. 

I am very much concerned over the extension of Federal authority 
to control business, which is contained in this legislation. I am also 
concerned over the apparent philosophy of this legislation that retail 
sales are acts in interstate commerce, because that is the only means 
by which the Federal Government can take jurisdiction. 

Do you, as a farmer and as a member of the farm bureau, recog- 
nize the danger in the precedent that will be set if retail sales are 
to be declared by Federal statute to be acts in interstate commerce! 
Do you recognize that as a danger to our system ? 

Mr. Cote. We would recognize Federal encroachment in the price 
field at retail level as being a danger to our system. 

Mr. Writ1aMs. If it is possible for the Government to construe 
retail sales to come within the framework of interstate commerce, is 
it not by the same token right for them to construe farm sales to 
come within interstate commerce ? 

Mr. Core. I would assume that assumption would be correct. 

Mr. Wuui1aMs. Once that has been established, then the next step, 
of course, is to bring the farmers and the retail merchants under the 
Minimum Wage Act; is it not ? 

Mr. Corse. That could be, sir. 

Mr. Wuu1ams. Do you think that American agriculture or these 


small drugstores and small merchants, in whom we are interested, | 


could live under the Minimum Wage Act, if they were brought in 
under that ? 

Mr. Corer. I would hate to see this so broadly applied, sir. 

Mr. Wiiu1aMs. Thank you, sir. That is all I had. 


| 
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Are there any other questions? 

Mr. Cotter. I just want to compliment the chairman for getting 
to the very important crux of the problem in the legislation before us. 

Mr. Wuu1aMs. Thank you very much. 

Mr. Jarman ? 

Mr. Jarman. Mr. Chairman, in line with your comments, is it not 
true that this bill before us, the Harris bill, would apply only where 
, manufacturer is selling his products in interstate commerce. In 
the State of the manufacturer’s plant, in the sales of his products are 
intrastate and would not come within the provisions of this Federal 
legislation. 

fr. Wuu1aMms. That is right. However, as I understand it, this 
legislation reached the act of selling at retail. s I do not question the 
right of the Federal Government to take jurisdiction over the sale 
from the manufacturer in one State to the distributor or to the re- 
tailer in the other State. I do, however—and I may say this is the 
cause of my concern over this legislation—I do take exception to the 
right of the Federal Government to exercise jurisdiction over the act 
of the retailer selling to the individual customer, because it is rather 
dificult for me to reconcile that act as coming within the category 
of interstate commerce. And, of course, as I say, that is causing 
me, personally, a great deal of concern with this legislation ; although 
[favor very strongly the principle of fair trade. But in doing so, I 
also recognize that the Constitution imposes certain limitations upon 
the exercise of power by the Federal Government, and the Federal 
Government being limited under our Constitution, it is my feeling 
that this more probably comes within the reserved powers of the sev- 
eral States. 

I hope that some of our witnesses will deal with that particular 
principle when they testify before this committee, and maybe some 
of the proponents; because I would like to hear the justification. 

Are there any further comments or questions ? 

Thank you very much, Mr. Cole. 

Mr. Corzr. Thank you, Mr. Chairman and members of the 
committee. 


Mr. Wiiu1ams. The next witness on the list is Mr. Joseph Fleis- 
chaker. 


Is that the correct pronunciation ? 


STATEMENT OF JOSEPH FLEISCHAKER, PRESIDENT, NATIONAL 


APPLIANCE & RADIO-TV DEALERS ASSOCIATION (NARDA), 
LOUISVILLE 


Mr. Fiziscuaxer. Yes, sir. 
Mr, Wru1ams. Mr. Fleischaker, who is president of the National 
Radio & Television Appliance Dealers Association, is from Louis- 


Tille, Ky. 
Mr. FiziscuaKer. That is right, sir. 


Mr. Wit1ams. Mr. Fleischaker, how long is your statement, ap- 
proximately ? 


Mr. Fixtscuaxer. I could not finish by 12 o’clock, sir. I would 
say it is about 10 or 15 minutes, 
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Mr. Wiuams. Well, I think in view of the time situation, it 
might be well to let you proceed with your prepared statement and 
then perhaps come back in the afternoon for questions. Are yoy 
available? 

Mr, Fietscuaxer. I am available, sir. 

Yesterday when I came into the city of Washington, I was trans. 
ferred from one hotel to another, and my prepared statements to you 
gentlemen are at the other hotel, and they are on the way over here 
by Western Union. So I will just read mine, and you will have it 
this afternoon. 

Mr. Wixiiams. Very well. 

Mr. FieiscuHaKer. Gentlemen, my name is Joseph Fleischaker 
and I am an appliance merchant from Louisville, Ky., and I am the 
vice president of a corporation that has six retail appliance and 
jewelry stores. 

I appear before you here today as the dealer currently serving 
as president of the National Appliance & Radio-TV Dealers Associa. 
tion, known in the trade as NARDA, and this happens to be my see- 
ond year as president. This is the only national organization of 
appliance retailers in this country, and the only spokesman available 
for the some 89,000 retailers of this type of merchandise, employers 
of approximately a half a million people. 

Gentlemen, you have been given the responsibility of deciding 
whether or not manufacturers may establish the retail prices for 
merchandise they produce under their own brand names. The con- 
flicting philosophies behind such a decision and your desire to be fair 
to the public, the economy, and the various individual elements of 
the economy have all added to the difficulty of determining what 
is the right decision. 

Perhaps I may be able to influence your views a little toward the 
enactment of fair trade legislation by reporting to you how it affects 
the appliance field and is viewed by our retailers. 

Because there is rarely more than one distributor of such major 
appliance items as refrigerators, ranges, and washing machines, or 
other large items we handle, such as television, fair trade has never 
significantly entered into this big ticket merchandise. In our in- 
dustry, it has been substantially confined to the electrical house 
wares, traffic appliances, or small appliance merchandise, such as 
toasters, irons, coffeemakers, and the like. These are distributed by 
more than one wholesale outlet in most sizable communities. Fair 
trade has helped the manufacturers selling through these multiple 
distributors to do an excellent job of gaining widespread retail repre- 
sentation with resulting employment all the way down the production 
line from raw material on. 

Just a week ago, in the March 10 issue of Home Furnishings Daily, 
Bob Johnston, Philadelphia bureau chief for this daily business 
paper, reported on the effect of fair trade’s withdrawal from our 
industry. I quote from his article which was headlined : “New Elee- 
trics Slow Without Fair Trade”: 


Among most significant changes resulting from the end of fair trade, aceord- 
ing to local sources, has been the inability of electric housewares distributors and 
dealers to promote new products successfully. 
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.% It is now very difficult, if not impossible, to promote new items and get them 
| off the ground. For instance, General Hlectric came out last February with 
4 new rotisserie which never attained the heights it would have if it were 
romoted properly and backed by fair trade, one wholesaler observed. * * * 
Another distributor executive claimed that the “small dealer is gradually 
drying up as an outlet,” following the end of fair trade. He’s afraid to buy 
pecause, aS SOON as he gets shipment, someone else is cutting prices and almost 
giving the goods away. 7%, 5 


Most wholesale sources said unit sales have decreased by 15 to 20 percent, 

8 while profits have declined much more sharply in the past 6 to 8 months. * * * 

it | Stating that he has “practically thrown out electrics,” one dealer said that 
some regular customers expressed doubt as to his reliability if he didn’t offer 
small appliances at below cost, * * * 

r, The article quotes one wholesaler as saying: 

ne There have been no new distributors in this business, and if anything, those 

id now operating are pulling their efforts from electrics and are looking for 


some less competitive, more profitable lines. 


ng The article further stated that— 


a- almost without exception, those checked favored a return to fair trade or 
4C- some similar price regulation. 

of Gentlemen, I would be guilty of a seriously misleading statement 
le were I to indicate that appliance dealers are universally in favor of 
7 fair trade. Many of the very large ones or ones of particularly 
| determined nature do not want it. These constitute almost 10 per- 
2 cent of those who responded to a survey we conducted of our a 
for ship. However, some 90 percent were equally positive in their ad- 
> vocacy of fair trade, and tliat is why I am here before you today. 
y Fair trade was impossible for manufacturers to enforce success- 
re fully when it was permissible for an operator to send merchandise 


atany price he chose from a non-fair-traded area into ones that were 
the fair traded. Wesimply must have national legislation, if our indus- 
ats | tyisto have it at all, for the many small dealers who feel they need 
it if they hope to continue selling this type of merchandise. It is 
xjor necessary to keep all of our economic factors functioning effectively in 
yr onder to have an industry make its full contribution to the national 
sae wealth. Fair trade is unquestionably an important force for the suc- 
jn. | Sssful, widespread distribution of electric housewares, __ 
ao. We have heard many intelligent, sincere and well-meaning people 
has -—«MAVcate an anti-fair-trade position because they felt that this would 
iby , imposea restraint on competition. I am far from being an economist, 
Fair | dtLdo not feel it would be at all difficult for us to present convincing 
tiple evidence that unrestrained competition creates monopoly. Nor would 
spre- ithe difficult to prove that oftentimes the element that wins out is not 
te s dedicated to serving the public as were some driven from the race. 
If the objective of completely free and unhampered competition 
ily, were to be attained, it would be necessary to relieve many situations 
inias where special consideration has been shown portions of our economy. 
oat For example, three retailers may not agree to sell above or below a 
Elec ven A sm without endangering their freedom from prosecution. 
et all the workers in an industry may join forces to establish a set 
| of wage standards and exact terrible penalties from any who do not 
page| conform to this. Farmers have the protection of arity on many of 
| their crops. Manufacturers have the shelter of tariffs to protect them 
the competition of foreign production under conditions less 
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favorable to labor. Certain companies producing materials for the 
Government are guaranteed a percentage of profit on their investment, 
as are certain utilities. Only the retailer is expected to go unpro. 
tected and unarmed into the economic arena, 

Mr. Dincetx. Do you equate retail sales to utility operations? 

Mr. FixetscHaxer. There are some utilities in veniline. sir. 

Mr. Dincetu. Now, just a minute. Do you equate retail sales tp 
utility operations? In other words, are you aware of the fact that g 
utility is regulated as to the amount of profit it can make, and it js 
regulated both with regard to minimum price and with regard to 
maximum price? Are you equating retail sales to that? 

Mr. FieiscHaker. I am saying that certain utilities are guaranteed 
a basic return on their investment. 

Mr. Dineeiu. There are utilities that will disagree with that 
statement. 

Mr. Wiuu1ams. Mr. Dingell, may I say that we have so limited time 
here that it has been suggested that the witness be permitted to 
conclude his prepared statement, at which time the committee wil] 
adjourn until 2 o’clock, to take up the questioning then. If you will 
hold your questions until then, we will appreciate it. F 

Mr. Dincetu. Very well, Mr. Chairman. 

Mr. Fietscuaxer. Oftentimes he is expected to carry handicaps of 
formidable proportion when combating a larger and stronger op. 
ponent. For example, we find no Federal agency saying to the manu. 
facturer who sells eatin to builders in relatively small quantities 
at prices appreciably below those sold to dealers in comparatively 
large quantities, “If you can afford to sell this identical brand and 
model number to this type of customer at such a price, why do you 
not sell to the other, the retailer, who services and advertises, stocks, 
and really sells the goods, at a comparable price?” The tax advantage 
of certain cooperatives is another example of what I mean. 

The small businessmen I represent do not ask you to hold an m- 
brella over their industry, to guarantee them their profits, or to free 
them from their responsibility to be good businessmen. Only a com- 
paratively small portion of the total business we do is in areas that 
could conceivably be fair traded. All we ask is that we be permitted 
to harvest the fruits of our labor, rather than to create a sale and 

ermit it to be actually made by a competitor who will use a price 


inducement based on the economy he effected by not having created , 


the sale. 
We consider this a reasonable request. 
Thank you very much, Mr. Chairman. 
I wean 


Mr. Wiiu1ams. You would like to include that as part of your 
statement ? ‘m4. ; 

Mr. FreiscHaxer. That is right, sir. 

Mr. Kricore. Reserving the right to object: Does this statement 


have anything to say about the leadership of the Congress, or is this | 


related only to fairtrade? 
Mr. FietscHaker. Only fair trade, Mr. Kilgore. 


like to add that as I was leaving yesterday I saw a small | 
article that appeared in the American Legion national magazine by | 
Senator Proxmire and is a very convincing argument for fair trade. | 
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Mr, Chairman, I brought convincing proof in the form of the inde- 
dent survey conducted through cards which were mailed to me as 
resident of the National Appliance Dealers Association, which was a 
complete survey of a hand-picked group of dealers by an impartial 
economist, and I thought that the group would like to know that these 
were a thousand picked by our economists, and 555 were in favor of 
fair trade, 57 opposed, and 9 had no comments. And if you would 
like to have this as a part of the record, I would be glad to leave you 


Mr. Wruu1aMs. I think you have given us the totals. We would be 
glad to accept that for the file. Of course, we cannot receive it in the 


Mr. Frierscuaker. Then I will offer this postcard that was sent out 
for the files. ; : 

Mr. Wiu1aMs. The committee will stand adjourned until 2 
o'clock. 


(Whereupon, at 12:10 p.m., the hearing was adjourned, to recon- 
yene at 2 p.m., the same day.) 


AFTERNOON SESSION 


The hearing was resumed at 2 p.m., pursuant to the recess. 
The CHairMAN. The committee will come to order. 


Mr. Fleischaker, you had completed your statement when the com- 
mittee adjourned at noon? 


STATEMENT OF JOSEPH FLEISCHAKER, LOUISVILLE, KY., PRESI- 


DENT, NATIONAL APPLIANCE & RADIO-TV DEALERS ASSOCIA- 
TION—Resumed 


Mr. FixiscuaKker. Yes, sir. 

The Cuarrman. You did not have copies of your statement? 

Mr. Fretscuaxer. They are over at the Sheraton Park and the 
gentleman is over there bringing them back. 

We found them, sir. 

The Cuarrman. Very well. 

Mr. Dingell, do you have any questions of the witness ? 

Mr. Dinceti. Yes, Mr. Chairman. 

Will you give us, if you can, Mr. Witness, a statement as to the 


ose that face your people in the retail end of the small appliance 
iness ¢ 


Mr. FietscHaker. Yes, sir. 

Mr. Dincett. Maybe we could save a little time if I run down the 
list and point out some of the problems. I think you will agree with 
me that one of your problems is lack of risk capital and lack of 


' @uity capital, am I correct, both of a short-term and long-term nature. 


Isthat not one of your real — the problem with bank financing ? 
Isthat not one of your substantial problems? 


Mr. Fiztscnaxer. I would not say that is a very major problem 
because you can get financing today. 

Mr. Dixeeiy. Financing is not one of your problems? 

Mr. Fiziscnaxer. No, sir; not at the present time. 


Mr. Dinceit. I am rather surprised to hear that. I have heard 
many statements that are to the contrary. 
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Would you not say that your problem is in competing with large | 


competitors who have better advertising facilities, more money to 
spend on advertising their own brands, and things of that sort? J, 
that not one of your problems? 

Mr. FuetscHaker. The advertising on small appliances is mostly 
done on the national scale which is taken care of by factories, 

Mr. Drnce. I see. The small appliance man does not do ap 
advertising on these small appliances, or very little; is that right? 

Mr. FieiscuHaKer. He is frightened because of the fact—— 

Mr. Drnceu. Is it not a fact that he has traditionally never done 
any advertising or has done only a minimal amount of advertising op 
these particular appliances in comparison, at least, with what is dong 
by the manufacturers even previous to the curtailment of the fair 
trade bills? Isthata fact? 

Mr. FieiscnaKker. That is part fact and part not, sir. 

Mr. Dincewu. Part fact and part not fact? Just say it is or is not, 
I would appreciate that. 

Mr. Fie1scHaker. I would say this—— 

Mr. Dincetu. I am not trying to trap you. 

Mr. Fie1scuaxer. I know that. I am trying to answer as honestly 
and fairly as I know. I want to say, so that everything would be 
equal on the retail field, I just picked out a clipping that the electrical 
industry put out. 

Mr. Dincewu. I would rather not havea clipping. 

I have only a brief time to examine you and I would like to have 
an answer without reference to a lot of clippings. 

You can help me by being as briefly as possible. I would appreciate 
it. 

Mr. FieiscHaxer. The small appliance dealer would advertise if 
he knew that his price in the marketplace would stand up, his fair 
price would stand up. 

Mr. Dincetu. Let me ask you this question: Is it not a traditional 
fact that the small businessman in the small appliance field can best 
serve by being able to cut prices on these small items himself so that 
he could compete with the large chains and with the large stores in 
this particular item? Isthat not a fact? 

Mr. Fie1scHaKer. Do you mean to say that the small dealer wants 
to cut the price? 

Mr. Dinceww. Yes. 

Mr. FixiscHaker. No,sir. Ido not. 

Mr. Dincetx. Let me ask you this question and I want you to be 
perfectly fair. Can you point to one case in your particular industry 
or in your particular organization where a man has been forced out 
of business by absence of fair-trade laws in his particular State, and 
I want you to just tell me? You name one man who has been forced 
out of business by this. 

Mr. Fie1scuaker. I would say a concern that was headed by a man 
by the namie of Gross Willisma, in Shreveport, La. He told me pre 
sonally he was forced out of business. 

Mr. Dincett. By lack of fair-trade laws ¢ 

Mr. FierscuaKker. Lack of fair-trade laws. 

Mr. Drnceti. And lack of capital ¢ 

Mr. FietscHaker. No. 
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Mr. Dineety. Lack of ability to compete on advertising? These 
were not factors ? : 

Mr. FuziscuAKer. No; he wasa good merchant. = 

Mr. Drncer1. Are you going to tell me how specifically that this 
man was forced out of business by lack of fair trade? 

Mr. FuziscuaKker. That is what he told me. : 

Mr. Divert. And that no other factor entered into his demise? 
Jam asking you. : 

Mr. FixiscuAxer. That is what he told me. 

Mr. Dinceit.. I am asking you, Is it a fact that he was forced out 
by this one thing alone? No other factor entered into his demise? 
“Mr. FieiscHaker. That is what he told me. 

Mr. Dinceti. I am asking you, Is that a fact? 

The Cuairman. Mr. Dingell, he does not know whether it is a fact 
ornot. He is telling you what the man told him. 

Mr. Dinceny. I want to know whether it is true or not. 

Mr. Fieiscu4xer. I would be glad to run a report for you and sub- 
mit that report. 

Mr. Dineett. I would appreciate your giving me his name and 
address. I would like to know if it is a real factor. 

let me ask you this question: Have you studied the various bills 
before this committee? I assume you have. 

Mr. Fieiscuaker. I have studied them in a degree. 

Mr. Dineett. Which of these bills do you favor? Do you favor 
the bill by our distinguished friend, the chairman, or do you favor 
the Boykin or Bentley bill ? 

Mr. FietscHaKer. Well, the bill that I know more about and I 
would be more able to discuss with you is the bill that is by our dis- 
tinguished chairman. 

r. Dincett. Do you oppose the Bentley bill and Boykin bill? 

Mr. FierscuaKer. No, sir. I do not oppose it. I do not know 
mough about it to oppose it. I have not given it that much study. 

Mr. Drnceti. As a witness, do you not think that you should know 
about these bills? Do you favor the Boykin bill? 

Mr. Fiziscuaxker. I do not oppose it. 

Mr. Dinceit. Do you favor it 

Which would you rather have ? 

Mr. Fierscnaxer. I said, as I studied Mr. Harris’ bill, I would 
nther have Congressman Harris’ bill. 

Mr, Divert. Let me ask you this question : Do you favor the provi- 
tion in the chairman’s bill which permits a manufacturer to set up a 
wholesale operation distributorship and to fair trade when he sets up 
this wholesaler and also retailer relationship and then to compete 
vith others whom he forces into this nonsigner operation ? 

Mr. Fiziscuaxer. I do, sir. 

Mr. Dineeit. Do you? Do you like that? You think that is in the 
best interest of small business to have a situation like that? 

Mr. Fiziscuaxer. As long as he has fair trade, the small dealer can 
a with the manufacturer’s wholesale and manufacturer’s retail 
outlet. 

Mr. Dincett. Even though under this it might be possible for a 
wiailer to find that his competitor, the manufacturer’s wholesaler or 
retailer, is able to get a lower price than he can get? 

892075912 
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ig Fietscuaxer. I do not think he is going to be able to get a lowe | 

Mr. Dincet. If you were to find that he would be able to get a lowe 
price would that change your opinion of this particular feature ¢ 
the bill? 

Mr. Fre1scuaxer. Well, I believe that the Robinson-Patman Aq 
would say he has to sell. 

Mr. Dincetx. Let me refer to the Robinson-Patman Act. Does no, 
the Robinson-Patman Act outlaw the act of giving an unfairly Joy | 
price to one competitor for the purpose of eliminating competition! 

Mr. FietscHaxer. That is right. 

Mr. Drncetx. Does that not solve most of the problems that yo 
face in connection with fair trade? 7 

Mr. Fie1scHaker. No, Mr. Dingell, that does not solve the problem; 
that we face. The problems that we face are the problems that theg 
small appliances are used as gimmicks to promote other sales. Thay | 
= a false illusion. For instance, the previous speaker mentionaj 
the point of having a certain name product in a certain large retail 
operation in this country. They rode the gravy train on this dis. 
carding of fair trade and now they are not even in the catalog, 

Mr. Dineetu. Do you folks not have within your number some who 
oppose this fair trade? 

Mr. FietiscHaker. Yes, sir. 

Mr. Dincett. How many did yousay ? 

Mr. Fie1scHaker. I would say about 10 prcent. 

Mr. Dincexxi. About 10 percent of your members oppose. I assum 
these are not all giants among the industry ? 

Mr. FietscuHaker. Not giants among the industries. 

Mr. Drncetu. I assume they are not all discount houses. 

Mr. Fie1scHaker. No,sir. They are not. 

Mr. DrNeett. Do you think that the views of these 10 percent ought 
to be accorded some consideration by this committee? 

Mr. FieiscHaKer. We are a democratic organization and go by the 
majority. 

Mr. Drncetu. I asked you, do you think that the opinion of thos 
who oppose should have some opportunity to have their wishes con- 
sidered by this committee? 

Mr. Fie1scuaKker. Well, let me give you a name I picked out of this 
file here of 57 people who oppose. It comes from New Orleans, Ia, 
and it is called the Radio Center. It says: 

Strange as it seems we are opposed to the enactment of a national fair-trade 
legislation because it cannot and more practically will not be enforced by the 
big manufacturers. 

I have reason to know that the big manufacturers, which this gen | 
tleman does not know, are very much in favor of fair trade. ) 

Mr. Dineeti. You make that as a general statement. Is that 10) | 
percent true? 

Mr. Fie1scHaker. I believe that tobe true. I believe that this com- 
mittee, before it finishes, will have statements by large manufacturers 
of small appliances in favor of fair trade. 

Mr. Drncetu.. Have you ever seen a situation where a small retailer 
would be forced to operate under a fair-trade statute because of on 
of these nonsigner clauses, and would be compelled to stock and oper: 
ate on a fair-trade principle and then would suddenly find that the 
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turer had discontinued or altered or changed the line of 
eae that he was handling? Would you regard that as being 
vneficial to the small retailer ? ' 

Mr. Fuztscuaxer. Well, Mr. Dingell, I have been in the retail 
appliance business. ; ie 

Mr. Drxceu. I asked, did you think that is beneficial ? 

Mr, FuziscuaKer. That is not beneficial but that is not what hap- 
pens. That is not historically true in the industry. 

Mr. Drncett. Assuming that that could happen and I am sure 
you will agree that it does happen on occasion. ! ce 
* Mr. Fueiscuaxer. They will give you fair enough warning to liqui- 
date your stock. , 

Mr. Drncetx. If I were we give you instances where they had not, 

that surprise you greatly? 
vr F rem. It pws 4 surprise me greatly that they had not 
let the grassroots know what was going on. 

Mr. Drncewy. If they did not that would be hurtful to the small 
businessman ? 

Mr. FuerscHaker. If they did not, it would be hurtful. 

Mr. Dincevt. It would be very hurtful to you if it happened 
to you. Let me ask you this: In your discussion this afternoon, you 
have the idea of a retail or price maintenance on retail level, have you 
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Mr. Fiziscuaxer. That is right, sir. 

Mr. Dineeii. You say that it is correct and proper that we should 
have this. What would you say if I were to say that if it is fair for 
you folks to have retail price maintenance that we should include you 
uder the minimum wage laws? What would you say about that, 
saying that what is sauce for the goose is sauce for the gander—— 

Mr. Fixiscuaxer. I would say that is all right, sir. 

Mr. Dineeit. Would you support an amendment of that sort if I 
were to offer it in this committee ? 

Mr. Fiziscuaxer. I would, sir. 

Mr, Dincett. You would ? 

Mr. FierscuaKker. Yes, sir. 

Mr. Dincett. What would your organization say ? 

Mr. Frxiscuaxer. My personal operation in Louisville, Ky., is 
working under a contract with the local teamsters union, one of the 
few appliance dealers that is so operating. 

Mr. Dineetn. What would the appliance dealers on the whole say 
about this? 

Mr. FixiscnaKer. I believe the appliance dealers on the whole 
would be in favor. They only want something fair, Congressman. 
They want to compete on a fair and equitable basis, If everybody 
ison that basis, we can compete. 

Mr. Dincett. Are you going to tell me that this bill is anti-infla- 
tionary ? 

_ Mr. Fiztscuaxer. Do I think this will be anti-inflationary ? 
Mr. Diner. Yes, and that it will keep prices down ? 

Are you going to tell the committee that this will guarantee lower 
prices to the consumer than would failure to pass it ? 

Mr. Fiziscuaxer. Let me just quote here, sir. 

Mr. Dincetx. Just tell me “yes” or “no.” I have only a very brief 
| time, Just tell me “yes” or “no.” 


— 
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Mr. Fieiscuaxer. In my personal opinion, from what I have } 
I would say it would be anti-inflationary. a 

Mr. Drnce.u. Let me ask you this question: Assuming that your 
views on that are correct, what would you think if I were to Tread 
you from editorials from magazines like Time, Fortune, Wall Strea 
Journal, the other national periodicals and magazines and newspa 
and so forth, condemning this? What would you say about that? 

Mr. Fieiscuaker. Well, I believe they have a right to their opinigg 
I believe that they also do not know what the entire small businesgmay 
wants, because I believe that in all fairness to those writers—anq ] 
traveled this country and missed very few States last year—and most 
all the dealers I spoke to were in favor of a national fair trade act. 

Mr. Dince.u. I have no further questions, Mr. Chairman. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. Mr. Fleischaker, there are two questions on whic 
I would like to get your opinion. One is how can you fair trade ay 
article where there is a trade-in ? 

Mr. Fieiscuaker. This is a very interesting question, and I think 
that the trade-in is going to have to be handled. 


You are talking about major appliances, are you not? You are | 


talking about refrigerators, washers, and television sets, where ther 
is a trade-in? I believe that what we are establishing among our. 
selves, and most manufacturers are coming to very slowly, is what We 


| 


pers, | 


call true value. I think that a 1958 refrigerator traded on a 1959 | 


has a lot more value and a lot more useability left than the refrigertor 
that is 1949 traded in on a 1958 refrigerator. I believe that that is 
going to work its way out in the marketplace, because you have to 
establish a resale. You are really going to sell this almost like the 
automobile merchants are today. You go in to trade your auto 
mobile. They give you a price which that automobile will bring m 


the market, sometimes at retail and sometimes what they call the | 


wholesale market. 

I think that the appliance dealer is getting around to that slowly, 
and I am talking about ae appliances. 

Mr. Youneer. Any appliance where there is acceptable trade-in! 

Mr. FierscuaKer. We have no trade-ins on electric irons or coffe 
makers, electric blankets, or mixers, or anything like that. 

Mr. Youncer. You have trade-ins on electric shavers ? 

Mr. FieiscHaker. Yes; you do have trade-ins on electric shavers. 

Mr. Youncer. That is a small article. I am wondering if sucha 
law were passed as we contemplate here if you would not find a lot 
of trade-ins on articles where there is no trade-in now, such as electric 
irons and electric toasters, and so forth, as a gimmick to get around 
the law. I just cannot see how you could control the retailer who 
wants to take some advantage and, where he has the advantage of a 
trade-in, on which he can place any value that he wants. I do not 
see how you can fair trade that article. 


Mr. Fretscraxer. I think the trade-in situation on small appliances | 


is not present in a great extent. I mean with shavers, why, because 
shavers are continually changing and it is smart to have a new shaver 
every year, it is an easy item to replace, but you take the coffeemaker 
or you take the electric iron which has not changed much in the last 
10 years and an iron that is 10 years old is almost as good as the one 





FAIR TRADE 175 


| bought on today’s market. An electric razor will grow old faster. 
ere, It will shave a peach or do various things like that and they create 
interest. I believe you are going to have to work out something on 

joe the electric shaver field but I do not believe that on the electric iron 
om or toaster and mix-master you are going to have the problems like 


‘al ee. YouNGER. But that does present, does it not, a real problem in 
+ nnection with fair trade? : 
rea Mr. Furiscuaker. It might present a problem, sir, yes, sir. It 
nd] might present a problem which we will have to work out on the market- 
mF 4 Younaer. There is one other problem that bothers me some- 
what. That is with regard to our farm legislation. That was insti- 
' tuted, of course, at first to help the small farmer and we have been at it 
hich ow for many years. We find every year fewer and fewer small 
1 fyrmers in the business. Our Federal legislation has not stopped the 
ve decrease in the small farm population of our country. Does that have 
any bearing at all or is there any analogy to the situation that we are 
attempting here to pass laws for the benefit of the small merchant? 
Will we get the same kind of result ? ; 
ther, Mr. FugiscHAKER. Well, as I see the appliance industry for a long 
-onp. | mange view, I believe that the appliance industry is one of the few 
‘at we | mdustries that a young man can go into and still carve his niche 
198 providing he does a fair job of merchandising, if he gives service 
| and takes care of Mrs. American Housewife. I think it is a very 
hat ig | challenging industry. It is the one industry that I know where you 
ve to | an continually go back and put your products in and go back and 
ce the | sethe customers and find out how they are doing. 
auto Mr. Youncer. You mean that is the situation now ? 
Mr. FuziscuaKker. That is the situation now and I think it will con- 
the | tinue. As long as human beings have a part in making appliances 
they are going to have a tendency of breaking down and you are going 
lowly, io have that class relationship between the consumer and the retailer. 
“’ | When you eliminate that retailer, Congressman Younger, you also 
nt | iminate a great tie between the manufacturer and the consumer. 
coffee | mean the manufacturer wants this retailer to service, wants this 
| wtailer to be able to go into the home, and to develop his products 
weause that is where he is going to get his information oa that is 
savers, "lereheis going to put in new products. __ : 
stich 3 Iremember that when I first started out in this business, we started 
1a lot tt knocking on doors, house to house, and proving to the consumer 
Jectric Md we proved it on a very economic basis, that it was far easier and 
sround | Me reasonable to have a refrigerator and pay so much a week than 
or who | Shave a block of ice and have nothing left but water at the end of 
ve of 8 ‘iteday, and I did many a washing in many a home to prove that for 
‘do not *tillaraweek, a purchase at a dollar a week, at $69.95 a wringer type 
wher would help take this lady out of the drudgery of Monday 
Hiances |. wash, and today we know that we have developed the wash- 
because | ne industry to the extent where we have automatic washers 
‘shaver | Sd the combination automatic washers and driers to take the load 
| "hich the American consumer has plus the fact that so many of our 
the last | “WS today are working and she can take her laundry and throw it 


y 


the one “the washing machine and have it washed and dried by the time 
shegets back from work. 
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Mr. Youncer. I have one other question. 
Have you any statistics that will show how many retail outles 
for instance, in your line that were in business in 1959 and how many built i 
there were in 1957 or 1958 ? Mr 
Mr. FierscHaker. I have none with me. Mr. 
Mr. Youncer. Can you give some figures on that ? : 
Mr. FieiscHaker. The approximate outlets that are handling ap-  hisow 
pliances to date, according to the latest figures from the Government, ally di 


are 89,000. We think that is about 16,000 high. three ni 
Mr. Drncetx. Will you tell us why ? Mr 
Mr. Youncer. Just aminute. I have the floor. Mr. Ye 
Mr. Dinceti. Iam glad. I would just like to know why. that I : 


Mr. FietscHaker. We think there is approximately 73,000. Weare | cities : 
not including an occasional person who has a gasoline station who | sieoini 
sells an appliance because he knows somebody at the wholesale house. _ialevisi 

Mr. Youncer. What I am trying to get at is, can you give us some named 
relative figures as to whether there are more retail outlets in the that th 
smal] electrical appliances than there were in the preceding year! fee’ 


Isit a growing industry or is it decreasing ? holes fc 
Mr. Fieiscuaker. It is decreasing as far as retail, but I do not have | be circu 
the figures here. to be se 
Mr. Younger. Could you get that for us and present it? T hav 
Mr. FierscHaker. I surely will. Mr. |] 
(The information referred to, when received, will be placed in the that? 
committee files.) Mr. ( 
The Cuarrman. Mr. Brock. Mr. F 
Mr. Brock. I have no questions. | speak a 
The Cuarrman. Mr. Collier? applian 
Mr. Cotier. I just have a couple of questions confined to the ap- | 9g unfai 
pliance business. I wan 


To get this in the proper perspective, let me tell the witness that | of Sear: 
I do not know a thing about the sales operation appliance business. | haye no 
Let us assume, for example, that you had a large dealer who would | Mr C 
take an 8-foot or 12-foot refrigerator and he would sell, say, 10a) Mr, F 
month, and then a small dealer who could only purchase and sell 4a | trade-in 
month. I know that there is no standard formula, but roughly speak- _ pliances 
ing, what would be the difference in the price which the small dealer "afford te 
who sold 4 a month would charge as compared with the large dealer erator 1( 
or department store outlet which could sell 100 ? I talk a’ 

Mr. FietscHaker. Today most major manufacturers break it down | cause of 
into two categories, less than carload lot and carload lot. The small | for5 or ¢ 
dealer that sells four a month would buy less than carload. He has| Mr, Qc 
to pay about 4 percent more. | larly inte 

Mr. Congressman, our freight problem today in the appliance in- but sinee 
dustry is something new that has cropped up that is not within the | Mp Fy 
realm of this committee, but I would like to say that we are terribly Mr Cc 
disturbed between another wholesale price that has cropped up and in my ow 


that is the price that the manufacturer gives to builders that 1s 188 | apphance 
than the largest retail outlet gets. He buys from 1,000 to 6,000. It) most inst 
all depends upon the builder. That is very distressing and it cel | sfloor g 
tainly is under study with the national appliance dealers becaus’; Mr, Fy, 
where, back 20 years ago when I started in this business, we were look- ' United § 
ing for the newly married couple or the person going into a new on tl 

otors A 
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| home, today we are ee not with our fellow appliance dealers 
ts, but we are competing with the builder on that and that is already 
ny | puilt in, and we never have a chance to see that customer. 
Mr. Cottier. Mr. Fleischaker, would this legislation cure that? 
Mr. FuetscHaxKer. I have hopes that this legislation will have a tend- 
ency tocure it. I think that the manufacturer is going to realize for 
ap-  hisown good that he will have to work with the dealer who is continu- 
nt, | ally displaying, showing and selling and servicing. Those are the 
three main items that I think move merchandise at the retail level. 
Mr. Cotter. I want to make one observation, going back to what 
Mr. Younger said on something that you are far more familiar with 
thatIam. Talking about these trade-ins, you know that in the larger 
are gities, particularly with the large department stores, it is not at all 
who yncommon to hear on the television commercial, “Bring in your old 
use. television set. We do not care what shape it is in but it is worth a 
ome named flat sum.” Consequently it would appear in those instances 
the | that the trade-in offer is not based upon value. 
ear! feel, too, that in this legislation, if we are not going to leave loop- 
holes for a means by which the basic purpose of such legislation would 
have | becircumvented, certainly some regulation or some policy would have 
to be set on trade-ins. 
Ihave just one other question. 
Mr. Fietscuaxer. Mr. Collier, may I comment just a second on 
n the | that? 
Mr. Cotter. Surely. 
Mr. FietscHaKker. We are as concerned about padded prices—and I 
| speak about padded prices and they are rapidly leading the retail 
| appliance field—as we are about fair trade. We think that is just 
9 ap- | ggunfair to the American public. 
| Iwant to say, in fairness to one of our great competitors, and I speak 
s that | of Sears, Roebuck, which was spoken about this morning, that they 
siness. | have no trade-ins. 
would | Mr, Corzzer. There are still many that do? 
1003 Mr. Fuxiscuaxer. Many appliance dealers have. I have a large 
ell4a | trade-in business. I sell them at a continual market for trade-in ap- 
speak- pliances because of the fact that there are people who just cannot 
ealer afford to pay $199 for a refrigerator who are willing to buy a refrig- 
dealer erator 10 years old for $99 or $79. These refrigerators which you and 
[talk about trading in—they would look awful in our homes, be- 
; down | cause of the standard in which we live—give a lot of service to people 
» small | ford or 6 or 10 years. 
He has | Mr. Cotter. I have two other questions, one in which I am particu- 
_ | lrly interested. I could undoubtedly get this information elsewhere, 
nce it-  butsinee you are so handy, I will attempt to get it from you. 
hin the | Mr. FiztscHaxer. Thank you, sir. 
eribly | Mr. Counzer. I am thinking now of four small dealers, particularly 
up and | my own community, who carry a reasonably large stock of modern 
t 18 less | appliances. Generally speaking, do they get these on consignment in 
000, It) most instances or have they paid for these appliances that they carry 
“it cet | ssfloor stock ? 
becaus’ | Mr. Furtscuaxer. I would say about 80 percent of the dealers in the 
re look- | United States paid for their floor stock. 
) a ne¥ Now, there are some floor plains available by concerns like General 
otors Acceptance Corp., and General Electric Acceptance Corp., the 


- 
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finance companies of the large manufacturers, who have available fo, 
6 months or 3 months floor stock at no interest and, of course, there jg 
a reckoning day when you have to settle up on that plan. 

Mr. Coturmr. Then the last question is this. So often the small] ap- 
pliance dealer benefits, I presume, to some advantage in his overall 
cost by the so-called cooperative advertising programs. In the even; 
this legislation is enacted, while it does not specifically touch on th 
is it not true that the small dealer at times finds himself in a position 
where he saves money on what his normal advertising and sales pro. 
motion program would be by reason of getting assistance in the coop. 
erative advertising program from Philco or GE or one of the large 
appliance manufacturers ? 

Mr. Fieiscuaker. There was a terrible plague started in this in. 
dustry where the manufacturer realized that he was really treadi 
on some thin ice where we were getting false billing for advertising, 
and the dealer was making money off of false billing of advertising 
because the cooperative advertising was so great. 

For instance, if a man came in and offered you 75 percent of his 
money for an ad and you paid 25 percent, and then you worked 


around with some agency or some newspaper or radio station and put | 


a false bill in, you were overcharging the manufacturer. Do you se 
what I am talking about ? 

Mr. Couiier. Yes. 

Mr. Fietscuaker. Then you were getting advertising for nothing 
or even making money on your advertising. Almost every manufac 
turer without hesitancy has corrected that during the last year anda 
half. He felt that this was downright dishonest and wanted no part 
of it. 

We went to them and told them that our association, every member 
felt the same way about it. We are small businessmen but we want 
to do business in the American way on a decent, honest, and fair way 
and that is not a fair way that was starting out on this false billing 
on advertising. 


Mr. Fieiscuaxer. No, sir. Iam glad you asked that question. 

Mr. Couturier. Thank you very much. 

That is all I have, Mr. Chairman. 

The Cuatrman. Mr. Mack. 

Mr. Mack. I have no questions. 

The CuarrmMan. Mr. Devine? 

Mr. Devine. I have no questions. 

Mr. Dinceuu. May I ask one or two brief questions, Mr. Chairman, 
and I will be as quick as I possibly can. 
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Mr. Couuier. I did not mean to open up a new subject of discussion. 


| 


You referred to this man who said he was forced out of business by | 
absence of the fair trade law in his area. Are you going to make the | 
| 


categorical statement to this committee that he was forced out by 
absence of the fair trade law and no other factors entered into his | 
business demise ? 

Mr. Fureiscuaker. Mr. Dingell, I said that that was what he told 
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me, that I would furnish this committee the report on the busines | Commis 


I am talking about. 


| Uhairme 
Mr. Drncexu. I hope that you will submit it in such a way that you | ftir tra; 


will include credits, sales factors, competition in the area and @ null- 
ber of other factors. You know of no other? 
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for | Mr. Fuerscuaxer. He never told of anything else. art, 
eis | Mr. Drvcett. Let me ask you this question. This Harris bill and 
the other bills all refer to the principle of price maintenance. You 
ap- | have no quarrel with that description, do you, price maintenance? 
ral Mr. Fierscuaker. No, sir, I have no quarrel with that. 
ent, Mr. Drveett. You will not deny to me that the real purpose of 
hat, | these bills is to eliminate price competition on trademark areas, would 
‘lo 
i ie tidecrsxen. That is right. 
op. | Mr. Dincetx. So, in a sense, it would give the manufacturer, the 
urge | dealer, and the retailer and the wholesaler, all an item on which there 
will be virtually no competition or no real compensation; is that a 
3 in fact? 
ding Mr. FiztscuaKer. No, I do not say that. nd 
sing, Mr. Drnextx. There will not be any price competition, will there? 
sing Mr. FieiscHaker. Yes, there will. 
Mr. Dincett. Wait a minute. There will not be any price com- 
f his | petition on an article that is fair traded because this price mainte- 
rked  pance epee is going to exist. Let us take Sunbeam toasters. 
i put | Jet us say that under this principle of price maintenance there is 
U see ing to be no competition on articles fair traded at $12.95 or $19.95. 
Everybody is going to sell it at the same price. 
Mr. FuetscHaker. But, may I interrupt? 
thing | Mr, Dincety. There will be no competition with regard to price. 
ufac- Mr. FurtscHaxker. Yes, but you must remember Sunbeam makes a 
anda | toaster for $12.95. General Electric makes a toaster for $12.95 and 
» part | they will have to compete. 
Mr. Drncetx. All these are going to be comparable toasters and 
smber | Sunbeam is going to look at GE’s and GE looks at Westinghouse and 


want | say, they will put them at $12.95 and they do just as they do in auto- 
r way | mobiles. We can buy an automobile produced by GM and Chrysler 
illing | or Ford in a comparable model and all sell within a few dollars of 


each other. Yet we know that GM can produce a Chevrolet far 
ission. | cheaper than Ford can and Ford can produce more cheaply than 
n. Chrysler. Is that a fact? 
Mr. FiztscuaKker. I do not know anything about the automobile 
industry, but I do know that in the appliance field, for instance, in a 
hind mixer, that it is very competitive, and I thought you were going 
to talk about the fact that these great manufacturers are going to 
have to be competitive on the retail field because there is where the 
merchandise moves and that is going to keep the factory going. 
man, | Mr. Divernz. It is your assumption that we are going to have the 
| competitive system that we had in the past. 

If we find that this bill or other bills will outlaw a competitive sys- 
ake the | tm with regard to price, what would you say about that? Would 
¥ | yousay that was a bad situation ? 

j 


nto his) Mr, Firiscnaker. God forbid. We never want to get rid of the 
| Oompetitive situation in America. 
he told Mr. Dincrii. Have you read the remarks of the Federal Trade 


mission, of the Attorney General of the United States, and the 
| Viairman of the Council of Economie Advisers, and others on the 
hat you ftir trade idea ? 

@ pul- 


| 
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Mr. FuieiscuaKer. I have read some remarks only in the morning 
paper which Mr. Wimmer testified yesterday and I have not had 
chance to study it. 

Mr. DrNnGeELL. They are not in favor of this bill. Does that no 
give you some pause? When the experts on monopoly oppose a pj] 
does that not give you some pause and cause you some concern and 
make you think that maybe this bill is not in your best interest? 

Mr. FieiscuaKker. I am concerned. 

Mr. Drincewu. I ask, does that factor concern you a little bit so that 
maybe you might be making the wrong choice in coming forward and 
talking for legislation like this ? 

Mr. Fie1scuaKker. I am sure I am not making the wrong choice, 
Congressman, but I do say this. I have worked very closely with the 


Federal Trade Commission on deceptive advertising and I know what | 


a wonderful job they did. One of the things they eliminated in thej 
deceptive advertising was the false comparison of prices. 

Mr. Drincetx. You would not tell us that the Federal Trade Con. 
mission is not concerned with the welfare of the small appliance 
dealers ? 


Mr. Fuerscuaxer. I think they have not done enough research on | 


my level. 


Mr. Drncext. Quite the contrary. You would say they were very | 


much concerned with your welfare based on your previous experience, 
would you not ? 

Mr. Fietscuaxer. I have a lot of respect for the Federal Trade 
Commission. 

Mr. Dincetxt. Thank you. I have no further questions. 

The CuHarrman. Thank you very much, Mr. Fleischaker, Your 
statement has been received. 

Did you read from it this morning ? 

Mr. FLeIscHakKer. Yes, sir. 

The Cuarrman. Then your entire statement is already in the record, 

Mr. Fie1scuaxer. That is right, sir. 

The CuarrMaAn. Thank you very much for your appearance. 

Mr. Fie1scuaker. Thank you. 

Thank you very much, gentlemen. 

The Cuarrman. Mr. Eric Calamia. Mr. Calamia is managing di- 
rector of the Retail Tobacco Dealers of America, Inc., 1 Maiden Lane, 
New York, N.Y. 


STATEMENT OF ERIC CALAMIA, MANAGING DIRECTOR, RETAIL 
TOBACCO DEALERS OF AMERICA, INC., NEW YORK, N.Y. 


Mr. Canam. Mr. Chairman and gentlemen, I have filed with the 
clerk a statement which I will not stop and read in its entirety at this 
time. I would liketo just make an observation. 

The Cuarrman. We have your statement, Mr. Calamia. It will be 
included in the record. 

Mr. Cauamta. Thank you kindly. 

The Carman. I think you had better identify yourself a little 
more for the record, Mr. Calamia, and identify your organization. 

Mr. Caramta. My name is Eric Calamia, and I am managing diree- 
tor for the Retail Tobacco Dealers of America, which is the national 
association for the retail tobacco trade. 
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ing | @entlemen, I do not believe that any one of you can think of any 
dd’ | sher commodity that is more susceptible to loss leader at its worst 
or selling below cost than our tobacco products. After all, they are 
hot | gistributed in every city, every hamlet in the country. 
bill, | “ When I say the tobacco field, I include smoking tobacco, cigarettes, 
and | snd cigars. In the tobacco field certainly the great majority of our 
| items are nationally advertised branded items. Consequently, the 
| prices of these are well known and subject to comparison very readily. 
that | * Phe small independent retail tobacconist can compete successfull 
and | with the largest of the tobacconists. What we cannot compete with 
_ | jgthe variety store, the discount house that in their life never did 
Ole, | sything to promote a tobacco product but merely, after the small 
ithe | sail dealer has promoted it and got consumer acceptance for the 
what } soduct and it is in demand, ree will select a few items in any one 
their utegory and then sell it at cost or below cost. 
To us, fair trade only means one thing: It gives us the opportunity 
Jom- | ig compete honestly and fairly with those who are conducted on an 
ane | honest, fair basis. : 
You take your variety stores which recently have had quite a tend- 
ch O0 | qey to take some tobacco products. A retailer finds that if he walks 
gross the street to a variety store he might be able to save 4 or 5 or 
very | ¢ cents a dozen in buying retail from the variety store than he could 
ience, | with his wholesale distributor. Yet he knows that this is a false 
eonomy because he is making that variety store important in the 
Trade | ges of the manufacturers because he is helping him to build up his 
| lume, so that he is better off paying a little more at the wholesale 
dealer than to buy it at the lowest price right in his own neighborhood. 
Your | Gentlemen, a few years ago, aia fair trade was working pretty 
diectively at the State level, we had 132 brands of cigars under fair 
mde contracts. Now, gentlemen, whether you realize it or not, if you 
take 182 brands of cigars you have certainly taken all the cream and 
ecord, | inuded every brand that has any volume or means anything. Those 
that were not included were those that just had, let us say, local dis- 
inbution, and were not important in the overall picture. 
Ido not see that you could take anything out of that except that 
_ | 12 manufacturers of cigars wanted their products sold at a price 
ng di- | fir to the retailer and fair to the consumer. They feel today in 
Lane, tilking to them that, if the product, if the cigar goes to the retailer 
| ita fair price, they have overcome one thing and that is a tendency 
nthe part of the retail dealer to switch a customer to some other 
STALL | rand because it is only logical to believe thet if a retailer does not 
. uke anything to speak of on brand A, he is certainly going to try 
; id sell them brand X on which he makes a better profit, but if, on 
ith the | tte brands that are really in demand and which are recognized as 
at this | sandard, he can make a fair profit on that, he would have no reason 
ir trying to either run it down or create a false impression as to it 
will be ae the cigar that it used to be or to substitute some other 
rand. 
A10-cent cigar costs a retail dealer 8 cents. That would appear to 
a little | youto be a 20-percent gross markup for the retail dealer, but, gentle- 
ion. | men, that is further curtailed. : 
gy diree- | I think those of you who are cigar smokers, know of the attempt 
vational | inthe last few years of five packs, which have become so common and 
ovell distributed. The price on the five pack is not five times the unit 
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price that eo to give you 20 percent, but a 10 cent cigar woulq 
probably sell for 48 cents or in some places 47 cents for a five pack, g 
immediately you have cut down that small 20 percent gross profit 
On a box of 50 it is customary that the price reflect about a 10 per- 
cent saving. In other words, a 10 cent cigar would not cost you ¢ 


for a box of 50. It would cost you $4.50 or $4.60, depending where | 
you bought it, so that a retailer in the cigar business at, best, and even / 


less in the cigarette business, can look for a markup of about 10 per. 
cent, which averages around 17 percent. So that the manufactures 
of these products do feel that they have not given the retailer 109 
percent of what he wanted but they have at least put a floor below 
which they cannot be sold by the retailer with a fair markup even if 
they did not go 100 percent to establish the traditional full price and 


they believe that that is fair to the consumer and that is what they ' 


would like to have their merchandise sell for. Why not now! Be 
cause your enforcement under the individual State fair trade laws has 
been so difficult. If they win a case and get enforcement on products 
A, B, and C in New York, it does not mean anything in New Jersey 
or Connecticut or Massachusetts. If those same brands were cut there 
they would have to go through the same process. With a Feder] 
fair trade bill, we feel that a lot of that would be eliminated, and we 
feel that it is very important to the survival not of somebody that is | 
indifferent and incapable and does not know how to merchandise but 
of a reasonably wide awake retail dealer who takes advantage of 
services as well as price. 

We would like to see this bill 1253 enacted into law. | 

We feel that the entire industry, including manufacturer, whole- 
saler, and retailer would be far better off because of it. 

Thank you. 

Are there any questions ? 

The Cuatrman. Mr. Calamia, could I ask you a question / 

Mr. Catamia. I would be pleased to answer it if I can. 

The Cuarrman. You seem to be well informed with reference to 
the tobacco business and particularly the cigar business. 

Mr. Catania. Yes, sir. Thank you. 

The Cuarrman. Is there such a thing as a 5 cent cigar any more! 

Mr. Catamia. Yes. We do not know where they get their tobacco 
from but they still produce a 5 cent cigar. 

The CuarrMan. Thank you. 

Are there questions, Mr. Mack ? 

Mr. Mack. I have no questions. 

The Cuarmrman. Mr. Younger? 

Mr. Youncer. I have no questions. 

The Cuarrman. Mr. Dingell? | 

Mr. Dineeii. Can you now name us one individual in any line in 
the retail tobacco business who has gone out of business for want of 
a fair trade law either on the State or national level? Name me one 


man. 

Mr. Catamrta. One retail dealer? 

Mr. Dincety. One retail dealer who has gone out of business be | 
cause of the absence of the fair trade law. 

Mr. Canamra. Well, Dun & Bradstreet seems to show plenty of 
them. 
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Mr. Dincexi. Just one. 

The GuairmAn. Let the gentleman answer the question. If the 
gentleman is not satisfied with it, then he can ask another question. 

* Mr. Dineen. Very well. 

Mr. Caramia. I will say that your Department of Commerce figures 
show a tremendous decrease in the independent retail tobacconists in 
5 years’ time and that Dun & Bradstreet has stated within less than a 

ear how much greater the failures in the tobacco business have been 
and 1 can supply you with those figures. 

Mr. Divcett. Can you tell me that any one of those people went 
out of business because of a lack of fair trade law ? 

Mr. Cauamia. Mr. Dingell, do you think that somebody goes out of 
business only because of one condition? I do not. 

[ think there are other contributing factors once he finds himself 
unable to meet competition of a man across the street because he has a 
variety store and 100 or 200 different items to make up a profit and 
can pick cigars that he was only interested in to bring in store traffic 
and not because he was interested in promoting the brand at all. 

Mr. Dincetu. In point of fact, you cannot name one man who has 

e out of business because of lack of a national or State fair trade 
br, can you ! 

Mr, Cauamia. Mr. Dingell, I do not want to appear indifferent, but 
[donot quite hear your question, sir. 

Mr. Dixneeti.. I say you cannot name us at this time the name of one 
man, one individual or one store that has gone out of business for 
want of a fair trade law either State or national. 

Mr. Caram1A. The minute a retailer cannot meet competition, Mr. 
Dingell, does it not affect his finance and does it not affect other things 


| that would contribute to him giving up the business? 


Mr. Dinceni. What you are saying is that there are a whole tre- 
mendous amount of things that are depressing these retailers ? 

Mr. Catamra. That is right. I think fair trade is one of the most 
important that can hit an efficient firm that has been in business and 
shown that they were capable merchandisers for a good many years. 
Because that loss leader breaks out in his particular area, he finds 
himself not longer able to meet competition. 

Mr. Dineei. Loss leaders is one of the real problems you have in 
your industry ? 

Mr. CanamrA. It absolutely is, Mr. Dingell. 

Mr, Dincett. Let me ask you this question. Tell me, do you sup- 
port a minimum wage law coverage for people in your industry? 
After all, that is price fair trading, too. 

Mr. Canam1a. You are asking from my own experience and so 
forth. May I say that the average retailers that I represent are 
mostly papa and mama stores. They are not big employers of labor. 
If they have somebody it may be a schoolboy to relieve them because 
way long hours that they put in. We are not important in the num- 

TS. 
| Mr, Dineeii. Then you have no objection to minimum wage cover- 
| ge for your people, do you ? 

.Caramta. Not that I am conscious of at all, no, Mr. Dingell. 
Mr. Dincety. Thank you very much. 
Mr. Catamia. Are there any other questions? 
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The Cuarrman. Is there anything further ? 
Thank you very much, Mr. Calamia. We are glad to have yoy | 
statement. 


(The statement referred to follows:) 
Brier SUBMITTED ON BEHALF OF RETAIL ToBACCO DEALERS OF AMERICA, Ino, 
New York, N.Y., Ertc CALAMIA, MANAGING DIRECTOR, IN FAvor orf Enacr | 
/ 


MENT OF H.R. 1253 


Mr. Chairman and members of the House Interstate and Foreign Commer | 
Committee, Retail Tobacco Dealers of America, Inc., is a national trade associa. 
tion representing thousands of independent retail tobacconists in all parts ¢ 
the country. I am the managaing director, having served as its executive head 
for more than 20 years. 

It is a well-known fact that tobacco products, in one form or another, are | 


marketed through 1,300,000 retail outlets serviced by some 6,000 wholesale dis. | 


tributors in the United States. No other product has such a wide distributig, 
and such universal use. We feel sure that you will agree that the more than, 
million small businesses, the millions of people they employ and the familie 


they support, all dependent upon the success of the tobacco industry, deserye tp | 


be heard. 
The availability of products in every hamlet of the Nation is not an oye. 
night miracle, but rather the result of many decades of growth and expansioy 


i 
i 


to meet the needs and demands of the consuming public. It has been marke 
in particular by the struggle of the small businessman to serve the conveniene | 


of the people, often against great odds and frequently at great personal sacrifice. 
It exemplifies the spirit of individual enterprise, the desire and the pride of 
self-ownership and self-achievement. Given half a chance, these businessmen 
ean remain as a bulwark against the forces that would crush them under 
the weight of their bigness and their ruthless trade practices. 

We have withstood the dips of the depressions, the periods of war shortages, 
and the other economic vagaries over which there is no control, but we cannot 
weather the abrasives and constant pounding of the giant retailers who woul 
eut the ground from under us. Tobacco products and their prices are well 
known. In the hands of price jugglers they serve as an unbeatable lure, We 
are helpless. To them, tobacco is a sideline, a come-on, to us our very economic 
life. How much longer must small business endure this attempt to annihilate? 
When will the forces of good government realize that small business is no 
different than the farmer or laborer and must have protection? These questions 
are uppermost in the minds of small retail enterprise. 

We believe that the U.S. Congress now has the answer in the form of a 
Federal fair trade law which will safeguard the established and normal channels 
of trade against the growth of monopoly. We want, more we demand, the 
opportunity to continue to serve the public in the capacity of individual pro- 
prietors. We seek no special privileges. If we are not efficient or alert enough 
to advance with the times we ask for no financial help. We merely want equal 
opportunity in an economy that does not penalize the small businessman. This 
calls for the elimination of trade practices which favor the few and are disas- 
trous to the many. 

I know whereof I speak—for more than 40 years, I myself was the proprietor 
of a retail tobacco store. Whether we work 12 or 16 hours a day and 6 or even 
7 days a week, we are there to serve the public. It is not an easy life, but 
it is something we can call our own. This is the opportunity that we cherish. 

Democracy means freedom of action, the right to do as one choses. However, 
this fundamental right does not condone violation of laws nor acts harmful to 
one’s fellow man. Just as we distinguish between right and wrong in ou 
social and religious life, we know the difference between right and wrong it 
the business world. The rules of fair play and ethical dealings are not difficult 
to come by, and when people discover that they have been wronged, they seek 
redress in our courts and from our administrative and legislative bodies. 

We have all witnessed a revolution in retail merchandising during the past 
few decades and, with it, the emergence of giant retailing. Yes, there are maly 
large retail organizations with enlightened management that allow for a “live 
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and let live” business policy and we have no quarrel with them. But there are 
ae h of the huge retailers and discounters whose thirst is unquenchable and 
: whose predatory pricing tactics threaten the existence of independent retailing 
jn this country. ; : 

Their weapon as we have told you is a simple one. They stock a small quan- 
of identified merchandise that the independent retailers have promoted 
Ivo, | gpd developed into wide consumer appeal, and then cut the heart out of the 
INAC } gstablished prices of these commodities. Some even sell these products at an 

actual loss in order to attract and lead the public from the local merchants 

into their stores. These unscrupulous retailers have ways and means of making 

neit the consumer pay and pay plenty for the so-called bargain they have baited 
we el ith. 

rts of ot. just plain commonsense that these giant retailers have not discovered 

> head q method of doing business which eliminates the cost of operation. These 

i markets and discounters “brag” about their efficiency, but the figures 

T, are revealed by the latest statistical studies demonstrate that their costs are approxi- 

le dis mately at the same level as the efficient independent retailers. One of these 


bution datistical surveys recently issued by the Harvard Business School, Division of 
than Research, reveals an average expense ratio of 20.4 percent of the sales dollar 
imilies for large supermarket operation during 1957. Since then, their costs have risen. 
rve to | The difference between the independent retailer and the discounter is that 

the independent gives the consumer real value, whereas the high-pressure price 
t over uses every advertising device and “gimmick” to deceive the public and 
ane | to play upon the natural weakness of getting a “bargain.” A “bargain” in a 
ara cular item it may well be, but on purchases across the board, the price 
enti aiter more than makes up for the temporary concession he doles out to his 

4 


ride of | customers. : ; siti. Yen) 
| he most serious consequence of price cutting is not alone the eventual elimi- 


ee | nition of the small businessman, but the creation of monopolistic power detri- 

under | mental to the public interest. The decisions of our courts are replete with 
the evils that flow from monopoly. Big business which has no competition 

tages, tends inevitably to act like and to become monopoly. 

— We should like to point out to the committee that our industry, whether 

Bo mder-the protection of resale price maintenance or not, has always operated 


eo We | ta very low cost of doing business. Traditionally, or under fair trade con- 
we | tacts, a 5-cent cigar costs the retailer 4 cents, a 10-cent cigar costs 8 cents. 


naan With multiple and box prices even lower, it can readily be seen that the 

~« — | ptailer’s gross margin in cigars is between 15 and 20 percent. Absent the 

Por bad protection of fair trade, price wars create havoc in our trade. How can any 
inlependent tobacco retailer have the incentive to work unless the modest 

m of 2 profit margins—his wages—be protected? ; 

hannels | Yor the past few decades we have had piecemeal and spotted protection from 


nd. the mrious State fair trade laws. Unfavorable State court decisions and difficult 
sal pro- aforcement problems have weakened the structure of the State laws. Our 
enough | @untry is one vast trading area separated by no walls between States, and 
t equal —, one community is felt by a contiguous one even though it is across 
ines. 

A What is required is a Federal law which will permit manufacturers of iden- 
tiled merchandise, in open competition with similar commodities produced by 
oprietor others, to embrace resale price maintenance on a nationwide scale. This is 
or even What we would call equality of opportunity for the small manufacturers and 
ife, but mall distributors. They are unable to utilize the lawful methods of accom- 
cherish. slishing equality of opportunity indulged in by large manufacturers who have 
owerer, | either integrated operations or who ean afford consignment selling. 

amful to We have reviewed the provisions of H.R. 1253 very carefully. We are con- 
7 in our vineed that its objectives are fair and reasonable. Its enforcement provisions 
rong {0 wecear and unambiguous. The enactment of H.R. 1253 will be a great stabil- 
difficalt iat for the economy of our country, and will preserve small independent enter- 
ney seek mise, We urge the speedy enactment of H.R. 1253. 


~ The Cuarrman. Mr. R. Le Waterman, vice president and manager 
e : 1. y od ae a 
7 tae | tithe Corning Glass Works, Corning, N.Y. 


~a “live 
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STATEMENT OF R. LEE WATERMAN, MANAGER, CONSUMER pop. | 
UCTS DIVISION, AND VICE PRESIDENT, CORNING GLASS WORKS | 
CORNING, N.Y. 


Mr. Waterman. Mr. Chairman, members of the committee my 
name is Lee Waterman. I live in Corning, I am a vice president of | 
Corning Glass Works, but I am manager of the Consumer Prodyets | 
Division of that company. I am here to present the views of a many. | 
facturer who has an interest in this particular question that is under | 
discussion. 

We produce in the Consumer Products Division and sell a ling of 
glass cookware known as Pyrex. We have sold that now for 48 years | 
We have sold it, I think, under every kind and condition of marketing, 

We believe that we should favor some type of fair trade primarily | 
because of the position of the small independent retailer who ig the 
backbone of our particular distribution. | 

I think I should say that as a manufacturer, we are characterized | 
by three things: First, we produce a product which is not a consump. | 
tion item. It represents a rather infrequent purchase even though 
it is a rather low value item. Second, it is an item in which price js 
determined by the volume of production rather than by distribution 
costs. Third, we have attained volume by obtaining a maximum dis. 
tribution through a great number of retail dealers. 


advertised and accepted products through a large number of retail 
dealers and that these lower costs provide a consumer benefit in lower 
prices, and we believe that in our particular industry it is not pos- 
sible to maintain a volume marketing program unless we can obtain 
the support of the small independent dealer. 

I would like to use as an example a specific item. 

This is a common ordinary 9-inch pie plate. I use it because it has 
been on the market without change for about 43 years. It was intro- 
duced in 1916. There is not much you can do to a 9-inch pie plate 
When it was introduced it sold at a retail price of $1. 

I brought along a few of our older price lists because I think thereis 
a little history in this pie plate of a kind of marketing. I have here 
a price list dated 1920 in which this pie plate is listed with a recom- 
mended retail price of $1. 

In this price list of January 1927, the recommended price was % 
cents. 

In this one dated November 1938, it was 45 cents. 

In this particular one which is current, this spring, it listed it ata 
retail price of 39 cents. 

Now, this progression from $1 to 39 cents has been made possible 
only because a distribution in every neighborhood retail store in this 
country has made possible a progressive increase in production 
efficiency. 

This little pie plate is made from a glass that is melted in a glass 
melting furnace which costs approximately a million dollars. Itis 
formed on a press that costs approximately a quarter of a million 
dollars. It is taken from there to an annealing oven which costs about 
$80,000. Itsells for 39 cents. 

The Cuarmman. How many do you make a day? 





Mr. | 
many t 
The 
Mr. 
this & 1 
A basic 
In add 
of that 
does th 
heis in 
The ' 
has bee 
is well 
items 2 
himself 
makes ( 
In ef 
If it ec 
our dist 
I wo 
manufa 


| compet: 
We believe that lower costs result from the volume marketing of 


made o 
It cet 
compet 
whatevi 
The | 
which ¥ 
Idor 
area wh 
I believ 
which t 
in whic! 
ible nur 
I belis 
volume 
ands of 
Than! 


892 





FAIR TRADE 187 


op. | Mr. Warerman. Well, it depends on which size is on but it is many, 
RS, many thousands. , 

The CuHairMAN. All right. 

Mr. WATERMAN. I should say I think that the small retailer finds 
this a rather difficult line to merchandise. It is not a low cost line. 
tot | A basic assortment is at least 28 different sizes and shapes and colors. 
ucis | Inaddition to that, if he services his neighborhood he should carry re- 
ny. | placement parts, covers, handles, perculator pumps, bands, and things 
nder | of that, sort that are rather slow selling and high cost to sell but he 

does this because he feels some obligation to serve the community that 
8 of hes mn. ? q es ‘ ‘ 
mar | one discounter’s approach is somewhat different. Because the line 
ting, has been advertised extensively over a considerable period of years, it 
rrily ' igwell known. He likes to take the two or three or four best known 
sth, | items and advertise them at very low prices to attract attention to 
himself. This we certainly would have no objection to except that it 
rized | makes the small dealer look bad in the eyes of his own customers. 
amp. | In effect, it is an unfair comparison, and it hurts the small dealer. 
ough If it continues over a period of time we believe that it will damage 
106 8 our distribution system. 
ition | 1 Would like to say that the use of fair trade prices offers us, & 
1 dis. | manufacturer, no protection whatsoever from competition, We are in 
competition with other producers of the same type of product who 
ng of | made or may not fair trade. Actually, none of them do, 
retail | It certainly is in competition with every other manufacturer of any 
lower | competing product, whether it is made of tin or aluminum, steel or 
; pos | Whatever, = im tet aris" 
btain | The protection is in our ability to choose the method of distribution 

hich we believe to be most efficient in relation to our product. 

Ido not believe that fair trade is needed nor would it be used in any 
ithas | ata where broad distribution or brand identification is not important. 
intro- | [believe that there is a great deal of discussion here today of areas in 
plate, | which there has been no history of the use of fair trade in the States 

inwhich fair trade has been applicable and there are still a consider- 
ereis | tlenumber today. — ai 
she | believe that it is vital where price is a function of volume and where 
ecom- | wlume is dependent upon a reasonable margin of profit for the thou- 
ands of independent neighborhood retailers. 
vas 90 | Thank you. 
The CHarrman. Mr. Waterman, we are very glad to have your state- 
nenton this problem affecting Pyrex. 
‘tata | Mt. Mack, do you have any questions ? 

Mr. Mack. I have just one short question, Mr. Chairman. 
ossible Mr. Waterman, did I understand you to indicate that this is the 
inthis | @ybrand name in this area ? 
uction Mr. Waterman. No. There are three competitors making heat 

nsistant glass cookware. It is not a large business overall. We are 
1 glass | tieonly one which uses fair trade in the areas where it is available. 
"Stig | Mt Macx. What are the other competing companies ? 
million | Mr. WATERMAN. Anchor Hocking makes a line called Fire King. 
s about | The McKee Division of Thatcher Glass makes a line they call Glass 
| Bake, and the Federal Glass Co. makes a line of cooking ware. 
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Mr. Mack. As I understand, your concern is that your line woul | Mr. 
get into discount houses and they would advertise your line with log | Mr. 
leaders or low prices to attract people to the store ? | We 

Mr. WaterMAN. That is correct.  $100,0 

Mr. Macs. After they get the customers into the store then the sales. | r. 
man would be instructed to attempt to sell them the other merchandise | you be 
is that correct ? | snfore 

Mr. Waterman. They might do that. They might use the ite, | Mr. 
merely to bring people to the store to establish a reputation for very | Mr. 
low prices because discount operations think they make the greate¢ | forma’ 
impression when they can take a very well known name, a very wel}) Mr. 
established value and state that they can sell it for a third to 50 percent | Mr. 


off, which anyone can for a day or so, but not consistently. affecter 
Mr. Mack. They would make no effort to sell your product such gs | Mr. 
your authorized dealers would do? | thing. 


Mr. Waterman. Our distribution cannot be built on a spasmodic | still do 
promotion. Those big furnaces by their nature have to be kept moving | Mr. | 
herefore, we would rather have the efforts of a lot of individual | Mr. 
dealers than the spasmodic promotional effort of a few, purely from | Massac 


economic grounds. | Thar 
Mr. Mack. Thank you, Mr. Chairman. - Lknow 
Mr. Avery. Will the gentleman yield ? | situatio 
The CuarrMan. You are recognized. | Mr.) 
Mr. Avery. If I can have the attention of the gentleman from Tili- | ales 
nois, I would like to add a little light to his inquiry. States, 
We have the same situation here in the Washington area. any bet 


For instance, there is a company that prides themselves on selling ngion, 
tires cheap and they advertised a well-known brand of tires, particu- r.V 
larly well known to me because they have a plant in my district, I | Mr. I 
went out there to buy a tire and had in mind the price at which it | Mr. J 
had been advertised. I pretty near had to get a writ of habeas corpus Mr. D 
to make him sell me that particular tire after I got there. He used | Mr.¥ 
every dodge in the book to evade selling that tire for the price adver- | Portof« 
tised in large print, and this particular well-known brand of tire was Mr. I 
the eye catcher in their line. bs gue 

I think that is pretty much the same situation Mr. Waterman is | Mr. W 
describing with his product. Mr. D 

The CHatrMan. It is also interesting to note, if the gentleman will | capita. p 
permit, that where you have the so-called fair trade laws operating weaker ¢ 
and where they do not operate you can have on the one side of the me of th 
street the discount houses, and the so-called cutthroat competitors Mr. W 
competing with those who are in legitimate business just across the lonesty 


street. iit. 
I can show you some of those right here in Washington. Mr. Di 
Mr. Coturer. Mr. Chairman. - W 
The Cuarrman. Mr. Dingell will be next. j Di 
Mr. Dinceti. Thank you, Mr. Chairman. in. W. 
Tell me, sir, do you find that your distribution system in the State sD 


of Texas, the State of Missouri, the State of Vermont, or the District | , 
of Columbia is any weaker than it is in any other State in the Union! tin, cone 
Mr. Waterman. To some degree, yes. wd di - 
Mr. Drncett. You do. Do you spend any money on enforcement istir 
of your fair trade agreements ! 
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ld | Mr. WarermANn. We do, sir. 
log | Mr. Drneeti. How much! ; 
Mr. WaTerMan. This past year it was something on the order of 
$100,000. 5: 
es. | Mr. Drveett. For the 48 and 49 and I assume the 50 States would 
dise, | von be able to give us a breakdown of how much you spend on these 
| ‘nforcements by State ? 
item | Mr. Waterman. I do not have it here. , 
very | Mr. Dinceti. Would it be too much to ask for that particular in- 
ates, | formation ? i 
well | Mr. WarerMan. No. ' 
rent | Mr. Drnceti. Would you tell us now, sir, when fair trade, as it 
) affected you first, began to go out ? 
ches) Mr. WarerMan. Fair trade, as such, has never been a uniform 
| thing. There were certain States which had effective fair trade and 
ic | still do. 
= ' tte Dincett. Would you name them ? , 
idual | Mr. Warerman. We have New York, New Jersey, Connecticut, 
from | Massachusetts, California. These I am sure are not inclusive. 
| Thave a list in my office. I did not bring them but from memory, 
' Tknow that those States do have workable fair trade enforcement 
| situations. 
Mr, Dinerii. Will you tell us whether your gross sales or your 
1 Tk | sales considering the weight of the population of those particular 
States, New York, California, the other States you mentioned are 
uy better than, let us say, Vermont, or Missouri, or Texas, or Wash- 
elling ne D.C. t i ; 
th r. WarerMAN. No: I could not relate it to that. 
‘ct, 1 | Mr. Drncext. Do you think you could make any such equation ? 
rich it | Me Waterman. No. I doubt that I could make the case. 
corplls Mr. Dineety. You know to what I am referring? — 
e used | Mr. Warerman. Yes. Let me say that fair trade is not the sole sup- 
adver. | Wttofour distribution system. WP. 
re was | Mt. Diner. Let us take it with respect to this pieplate which I 
assume is fair traded. 
Mr. WarerMAN. It is. 


man is , : . 
| Mr. Divertt. Would you say that your unit profits or that your per 
an will | ‘ita profits or that your distribution for any one of these areas was 


erating weaker or less desirable as a result of the absence of fair trade in any 
“of the | Mot these States as compared to a similar State that has fair trade? 
petitors Mr. Waterman. I think, as a matter of fact, it is, but I think in 
oes the eaty that I would hesitate to say that fair trade was the sole reason 
orit, 
Mr. Diner. The sole reason ? 
Mr. Waterman. That is right. 
Mr. Dinceti. Then you mean to say that there are other reasons? 
Mr. Warrrman. Certainly. 
re State Mr. Dineett.. What would the other reasons be ? 
District Mr, Waterman. General level of income, effectiveness of distribu- 
Union! Wm,concentration of advertising. 
: Dincety. Those are other factors which 
iddistinctive from fair trade. 
Mr. Wareraan. Surely. 


are separate and apart 
rcement 
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Mr. Drncett. I have no further questions, Mr. Chairman. 
Thank you very much. | Mr 
The Cuarrman. Mr. Younger? 
Mr. Youncer. Mr. Waterman, so far there has been no information | trans} 
ex to the committee about action on the part of union organizations eficie 
our employees are unionized, are they not ? | 


Mr. WaterMan. That is correct. ; oo 
Mr. Youncer. Have they ever considered that fair trade mighthayy | . 4." 
an effect upon their employment and have they taken any action o See 


this? 
Mr 


Mr. WaterMAN. The question has never arisen. : 
Mr. Younaer. Do you know of any union even in the retail clerks | etog 
union that has taken any action on this? upint 
Mr. Waterman. No; I know of none. = 
Mr. Younger. That is all, Mr. Chairman. M r 
The Cuarman. Mr. Brock. The 
Mr. Brock. I have no questions. | ag . 
The Carman. Mr. Collier. | oe 


Mr. Cortrer. Mr. Waterman, I rather think you will be uniquein | 7, 
the role of a manufacturer favoring this legislation and I am just : 
wondering if you would care to give me some idea of how Corning sets 
up its sales distribution. | grat 

In other words, is this done on a dealer basis or can I, for example, 
order directly, as a retailer, from the company ? 


Mr. Waterman. No; we sell to about 350 wholesale distributor, | yp J 
One of the facts of life in our product is that the dollar value per | gation 
ound is relatively low. Therefore, to get economic distribution, the | First 
ulk of it has to move in full carload lots to redistribution points s | jnded: 
that we employ independent wholesale distributors, some of them | ¢ Rrit; 


hardware distributors, some of the specialty wholesale distributors 
They in turn sell to the retail store. No retail store can order direct 
from Corning. 

Mr. Coruier. Then I would assume that these wholesale distributors 
would have to maintain a certain volume in order to retain this 
distributorship ? 

Mr. WaterMAN. That is quite right. 

Mr. Coxuier. So that the corner novelty store could buy two or three 
of these articles and pay exactly the same price as if a customer went to 
your distributor and bought 15,000. Am I right? 

Mr. Waterman. No. We have a scale of three different discounts 
based on the quantity of the individual order which the store places. 
Any store which buys one ease gets one discount. If he orders 10 
eases, he gets an extra 5 percent, and if he orders over 50 cases he 


—. i 
=] 
es 


gets another discount. But this is available to any retailer at any | fition ox 
time on equal terms. We fo 
Mr. Cortrer. You do have a volume discount. That is, your whole | jypign. 
salers do have a volume discount ? edit ar 
Mr. Waterman. Only in relation to the specific order and each order | hig } 
is a separate transaction. Tole, If 
Mr. Coutrer. I have just one other question. . | disentin 
Is there any product on the market at the present time—I was going | beame ¢ 
to say of the same quality, but I am sure you would say “No”—offered | This le 


by a foreign manufacturer ? Wt, D 
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Mr. Waterman. Not in this country as far as I know. There are 
| gme specialty items brought in from Germany but again the cost of 
| transportation being as high as it is and our production methods as 
jon | ficient as we think they are, there has been very little economic 
me | tanptation to bring in this type of thing from foreign countries up 
ig point. 

— iS Some of our ceramic people years ago felt probably 
ave | quite as secure and I was just wondering whether conceivably in the 
1 On ure you may be faced with their present plight. ; 

Mr. Waterman. It is possible. I have seen pictures of exact copies 

of these items in flyers from Hong Kong, but none of them have shown 

erks | ypinthiscountry as yet. 

Mr. Cottier. Thank you, sir. 

The CHarRMAN. Mr. Devine? 

Mr. Devine. I have no questions. 

The CHarrMAN. Thank you very much, Mr. Waterman, for your 

| information. 

Mr.Waterman. Thank you. 
usin | The Cuarrman. Mr. Albert Fritz, will you identify yourself for 
just | herecord, please ? 
x sets 

| STATEMENT OF ALBERT C. FRITZ, SECRETARY, INDIANAPOLIS 
mple, | ASSOCIATION OF RETAIL DRUGGISTS 


ators. | Mr. Frrrz. Albert Fritz. I am secretary of the Indianapolis Asso- 
© pe | cationof Retail Druggists. 
nthe | First of all I want to express my appreciation for the courtesy ex- 
nts 80 | j¢nded to me in appearing before your committee. My name is Albert 
them | ¢, Fritz, and I am in my 34th year as secretary of the Indianapolis 
utors. | Retail Druggists Association. I am also a past president of the 
direct | National Association of Retail Druggists. 
For the past 40 years I have operated drug stores in the city of 
utors | Indianapolis. 
n this | 1n1937 we introduced in the Indiana Assembly what became known 
sa fair trade bill. In gathering evidence which would help us to 
the legislation we made a survey of accounts carried by wholesale 
three | dmg houses in the State of Indiana. I wish to point out that this 
yentt0 | survey did not include all of the wholesale drug houses in the State, 
but did include those doing the largest portion of business with retail 
counts 
places. ehad a situation of severe price cutting going on for some time and 
iers 10 | ye were interested in finding out what had happened to the credit 
ses he | tanding of the druggists of the State because of the cutthroat compe- 
at ay | tition existing at that time. 

We found that 28 percent of the stores serviced by these wholesalers 
Were on a strict c.o.d. basis. In other words, they had used up all their 
medit and were on the verge of bankruptcy. 
hordet | This bill passed the 1937 session in the house without a dissenting 

ole. If my memory serves me correctly there were either four or five 
disenting votes in the senate. The Governor signed the bill and it 
teeame operative on July 1, 1937. 

This legislation was effective in the State of Indiana from 1937 until 

Wi. During that time there was a great improvement in the status 


whole- 


1S going 
offered 
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of small businessmen in the State. On the Ist day of J anuary 1957 
according to the records of Mooney-Mueller-Ward Co. and Kiegep. 


Steward Co., the percentage of retail druggists on c.o.d. in the State | 


of Indiana had decreased to 8 to 10 percent. 

The first thought that might come to mind would be that the cop. 
sumer had to pay the freight. According to all surveys made this 
was simply not the case. While it is true that the large operator was 
no longer in a position to use the manufacturers trademark to his own 
advantage in selling merchandise, often below cost, the net result was 
that the small retailer increased his volume because he was able to meet 
the price of the large distributor. 

I wish to explain what I am trying to say in the peceding par. 
graph. Let us take a particular item, any one that you might: want 
to take. 


| 


——— = 


While it was true that we had these cut prices before fair trade, the | 


fact of the matter was that the great majority of smaller stores in the 
smaller communities in the smaller towns still got the full price of 
that particular article, whether it be a toothpaste or whatever jt 
would be. 

However, after fair trade came into effect the fair trade price ulti- 
mately became the established retail price throughout the State, | 
am willing to go out on a limb on that statement because I am not 
making any statements here that I cannot back up. 

Mr. Dincety. Will that last statement hold true all over the country! 

Mr. Frrrz. Please do not ask me to answer any questions about'the 
entire United States. I am only qualified to speak for the State of 
Indiana. 

Mr. Drneett. Maybe we should limit this bill to the State of Indiana 
only. 

Mr. Frrrz. Perhaps that could be. 

I also wish to point out the fact that in a survey made by Eli Lilly 
& Co. that the overall price on drug products in States operating on 
fair trade and in nonfair trade States was so close that it had tobe 
figured in decimals. 

In 1957 the Indiana Supreme Court held an Indiana fair trade law 
unconstitutional. Since that time 18 drugstores in Marion County, 
which includes the city of Indianapolis, have been forced to close their 
doors. Many items are being sold at cost and many items are being 
sold below cost. In my own case the loss of fair trade has been a serious 
factor in our operation. 

As a matter of fact, as late as a few months ago the Department of 


Internal Revenue had a representative call on me to explain why our | 5.4, 


gross profit margin was not larger than it showed on our tax return. 
I am happy to state that we did not have much trouble showing this 
representative exactly why this condition prevailed. 

When we showed him item after item which was being sold ata 
cost much below our percentage of overhead he readily saw why our 
picture wasn’t too bright. 

In my own operation we could be considered as a medium between 
the small and medium size operation. At one time we operat 
four stores. However, a few years ago we sold two of these stores. 
At the present time we are operating two stores. 

I happen to have a good credit rating, and for that reason I do 
buy a large part of our requirements direct from the manufacturer. 
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This means that on a goodly percentage of our purchases we have an 
advantage over the still smaller retailers of 15 percent but in spite 
ofthis fact, our gross profit margin last year—which information I 
will: make available to any member of this committee—was between 
96 and 27 ee ; a 

So much for my own experience in fair trade. There are several 
things that I would like to point out to the committee regarding the 
yational picture. First, that fair trade is not mandatory. It is up to 
each individual manufacurer whether or not he wishes to place his 

roduct under fair trade laws. 

You know, and I know, that any manufacturer who manufactures 
4 toothpaste, a shaving cream or any other product content? wishes 
that product to be available to the consumer at the least possible price 
consistent with good business practice. a 

Second, it is the absence of fair trade, and not fair trade itself, 
that causes a monopoly. It is easy enough for a giant corporation to 
move into county seat towns and, not because of efficient management 
but because of the capital behind them, can destroy the small business 
places in the community, after which they can place any price on mer- 
chandise they see fit. If this isn’t creating monopoly I don’t know 
what is. ee a 

Third, I wish to call your attention to the fact that indiscriminate 
price cutting is harmful to the owner of a trademark. I can point 
out to you a specific instance. Lilly insulin is used in Indianapolis, 
and is being used in Indianapolis as a loss leader. It costs me 89 cents 
and it issold for 79 cents. 

Since we were not in a position to meet this competition, it became 
necessary for us to stock a competitive brand. If we did not meet the 
prevailing price of Lilly insulin we would be termed as robbers by our 
dientele. By discontinuing it entirely we could at least tell the cus- 
tomer they could not buy the brand we sell at the price quoted in the 
rs. 
fore I left Indianapolis I obtained the following figures from the 
files of the Indiana Board of Pharmacy. My only reason for doing 
this is to let you see what is happening to Main Street. 

Crawford County, with a population of 9,289 does not have a drug- 
tore, Switzerland County, with a population of 7,599, has 1 drug- 
tore. Warren County, with a population of 8,535, has 1 drugstore ; 
and Harrison County, with a population of 17,858, has 2 drugstores. 

I submit to you that the picture on Main Street is changing and 
changing rapidly. If it is allowed to go on as the conditions 


_ ae at the present time it does not take a great deal of imagination to 


visialize what is going to happen. 

The small businessman is simply out of business. After it is too 
lite the Government will undoubtedly try to do something as they are 
tymg to do at the present time in breaking up gigantic industries. 
Again, I want to point out to you that I am not making that state- 


| hetitin opposiion to chainstores. 


_In a recent session of the Indiana legislature which has just ad- 
journed, a fair trade bill was introduced. Incidentally, this bill was 
wot introduced by the retail drug industry but we did back the legis- 
ation once it was assigned to a committee. 
This bill passed the Indiana House on a vote of 64 to 32 and was 
*n sent to the senate. In the senate it was assigned by the Lieu- 
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tenant Governor to the committee on printing, which to my knowl. 
edge has not met in 4 or 5 years. 

Ve, of course, knew that this was the death knell of this legislation, 
unless we could have it reassigned. We were successful in having the 
bill reassigned to the committee on corporations. 

Incidentally, we ran into the same chairman on both committe, 


After some difficulty we finally managed to have a public hearing op / 


the bill. The committee held a public hearing on Monday, Ma 2, 
in the senate chamber at the statehouse in Indianapolis. 

One of the largest crowds during any hearing of the sessions was 
in attendance. The only opposition to the bill came from an aggog- 
ation calling themselves Association for Free Enterprise, consisting 


of 15 members. The question was asked by a member of the commit- 


tee as to how many members they represented, and 15 was their 
answer. 

After the hearing, the committee voted to report the bill to the 
floor without recommendation. When the bill came up on the second 
reading a motion was made to recommit to committee. This motion 
was voted down and this bill was passed on second reading without 
amendment. 

When the legislation came up for final action there were only eight 
senate votes in opposition. 1e bill then went to the Governor for 
his signature. Hundreds of letters and telegrams flooded the Gov- 
ernor’s office asking him to sign house bill 5. 

However, I have been reliably informed that only a few telegrams 
opposed the bill. Naturally, the newspapers had editorials and first- 
page articles in opposition. After some delay the Governor vetoed 
the bill and made the following statement at that time: 

The fair trade bill would have required a small army of State government 
employees to enforce the law. 

This statement shows conclusively that he not only did not under- 
stand the bill, but it also shows that he could not have read the bill 
since it would not have required the time of any State employee to 
enforce the provisions of the State Fair Trade Act. 

Five years ago—and the following paragraphs I have only inserted 
to show you what small businesses do and how much the predatory 
price cutter is involved—there was formed within the framework of 
the National Association of Retail Druggists what became known as 
the John W. Dargavel Foundation. 

The objectives of this foundation are threefold. First, to aid stu- 
dents in pharmacy to obtain an education. Second, to be of assist- 


ance to retail druggists in case of floods, cyclones, or other acts of | 


God which would normally be uninsurable. Third, to help individ- 
uals in dire need because of sickness, accidents, or other causes. 

Since the formation of this foundation we have male close to 30) 
loans to pharmacy students. These loans are made without interest 
and are repayable to the foundation in small monthly payments after 
graduation from college. 

On a number of occasions we have been able to assist druggists to 
reestablish their business because of floods, cyclones, and so fo 
We have also had quite a number of cases in which we have been able 
to be of assistance to men in the retail drug business because of sefi- 
ous illness over a prolonged period of time. 
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At the time the foundation started we asked everyone in the retail 
industry to make a contribution to this cause. The net amount 
received from any discount house or any predatory price cutter has 
jeen exactly nothing. ‘They have not contributed a dime. They do 
have the representation of every graduating class to recruit the stu- 
dents whom we have helped financially through their college educa- 
My only reason for bringing this out is to point out what happens 
when the small independent retailer is forced into bankruptcy. He 
isand has always been the backbone of our economy and the backbone 
of any civic or charitable organization. of 

It is not our intention to ask the ( ongress of the United States to 
subsidize inefficient operation, but we do point out the fact that it is 
impossible for the small retailer to meet competition that is based not 
on an eflicient operation, but upon the size of the bank account of the 
discount operator. , ; 

If the large operator who sees fit to use the trademark of a major 
manufacturer is really interested in the welfare of the consumer, and 
if hereally wants to save money for the consumer, then why is it that 
the retail price of these operators is based solely on the competitive 
condition in which a particular store happens to be located? 

Why is it that the firm operating a number of stores will have one 
price in One store but yet another price in a store where they are 
anxious to get rid of excess competition so that they may have a free 
field after the competition is put out of business? _ ’ 

Before leaving Indianapolis I made a visit to Kiefer-Stewart Drug 
(o. of Indianapolis who are the largest wholesale drug house in the 
State of Indiana. On January 1, 1957, the accounts of this large 
organization showed a collection period of 31.5 days. 

n other words the retailers were taking 31.5 days from date of 
delivery to pay their bills. Shortly after this time the fair trade law 
in Indiana was declared unconstitutional. The consequence was that 
on January 1, 1958, the day of payment had increased to 38.3, and 
on January 1, 1959, to 38.73. 

In other words it is taking the retailers in the State of Indiana ap- 
proximately 20 percent more time to pay their supplier than it did 
on January 1, 1957. 

We have another wholesale house in Indianapolis; namely Mooney- 
Mueller-Ward Co. Their system of bookkeeping seems to be a little 
different from Kiefer-Stewart Co. However while figures in 1958 
show a decrease of seven over 1957, the amount of the delinquency as 
of December 31, 1958, was $63,000 greater than the figure of 1957. 

Breaking down this to a percentage figure of the drugstores served 
by this firm, it shows a percentage of 15 percent delinquency, which, 
aeording to them is a very high figure. I submit, gentlemen, that 
this is simply a process of slow strangulation. There can be no ques- 
tion as to the cause. 

We, as independent retailers, as I stated before, are not asking for 
numbrella over inefficient operation. However, I do wish to point 
out that it is imposisble, as you gentlemen know, to sell merchandise 
aia loss and still stay in business. 

Thave with me for your perusal a number of ads taken from Indian- 
polis papers. I call your attention to a number of items which I 
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could make very extensive if I wanted to take up the time of this cop. 
mittee, but I am only going to pick out a few to illustrate what I am 
trying to point out. 

Ban deoderant, as you know, is made by Bristol-Myers. It cogt 
the small retailer buying through the jobber 67 cents, yet it is being aq. 


| 


vertised at 59 cents. Doan’s kidney pills cost the retailer 60 but are | 


being advertised at 59. 

Crest toothpaste costs the retailer 42 but is being sold at 37 cents, 
Tampax costs the retailer 30 cents and it is being sold for 29 cents 
Bengay costs the retailer 67 cents and is being sold for 39 cents 
Pepto-Bismol costs the retailer $1.13 and is being sold for 72 cents 

I could go on and pick out hundreds of items showing the same 
percentage of loss so far as the small retailer is concerned. 

It seems to me as if the decision of Congress is very simple. It js 
a question as to whether or not we wish to bring our entire economy 
into the hands of a few or whether we want the small independent 


retailers in the Nation, not only in the drug business, but in every line | 


of endeavor to remain in business. 

If the conditions prevailing today are allowed to go on it won't be 
too many years until Congress or the Department of Justice will be 
trying to undo the harm after it is too late. 

We have instances of it at the present time where the Government 
is trying through antitrust action to break up giant corporations 


~ 


It seems to me folly to allow the situation to go on as it is at the present | 
time. Again I wish to thank the committee for the courtesy of | 


allowing me to appear. 

The Cuatrman. Mr. Fritz, I want to compliment you for a very 
forecful and factual statement on this subject. 

Mr. Mack. Mr. Fritz, I have made the same observation over in 
Illinois as regards the closing of stores, especially in the smaller com- 
munities and small counties in my district. 


I sometimes hesitate to go back home because every time I go back | 


I find another vacant store along the main streets in these small | 


communities. 


I was somewhat surprised to see that you had a total of 18 drug- | 


stores. 

Mr. Frirz. That is just in Marion County. 

Mr. Mack. Marion County includes principally Indianapolis and 
only the immediately surrounding area, does it not? 

Mr. Frrrz. That is correct. 

Mr. Mack. Thank you. 

Mr. Avery. I would like to say I am not a lawyer and I am pre 
suming you are not. Your paper sounded like a very scholarly and 
legal presentation. Can you explain the reasoning behind the Sw- 
preme Court decision in holding unconstitutional the Indiana law 
of 1937? 

Mr. Frirz. Yes. I will not guarantee that I can explain it so you 
can understand it, but I can explain it so that I understand it. 

That case was a case of a place called Bargain Barn which was 
discount house, and the action was brought by the Bissell Carpet Co. 
For some reason or other the Court held that Bissell did not prove 
where Bargain Barn had obtained this merchandise. 

Please do not ask me to explain his reason, because I certainly cannot 
do that. However, based on that and on the nonsigner clause, the 
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fair trade law as of a law was never held unconstitutional. It was 
the nonsigners clause that they had not proven that they had ever 
even asked Bargain Barn to sign a contract and, therefore, the judge 
held it was unconstitutional. 

Mr.Scuenck. They were a nonsigner and were not complying ? 

Mr. Frrrz. That’s right. 

Mr. Avery. As a layman, I presume it was that portion of the law 
that they knocked out that had the effect of nullifying the whole act? 

Mr. Fritz. That’s correct. 

Mr. Avery. I think you would be a good witness to ask this ques- 
tion of. There has been a rumbling up and down the committee table 
here on this side, wondering just what is the corporate organization, 
ifthat may be proper language, of the Rexall stores? 

Mr. Fritz. The Rexall stores are independently owned stores. I 
happen to be a Rexall dealer. As far as the Rexall Drug Co. is 
concerned, they have no control over those stores whatsoever. All 
the merchandise we have in an assigned territory and all the merchan- 
dise we buy through Rexall—they add, I don’t know if I got the 
percentage correct] y—but I think it is 214 or 3 percent on the invoice 
which we are billed once a month on top of our purchases to pay for 
this national advertising. 

They do furnish us with some advertising material and things 
of that kind, but they have no actual control. They are independently 
owned stores. 

Mr. Avery. Are they jobbers ? 

Mr. Frirz. Do you mean Rexall ? 

Mr. Avery. Yes, sir. 

Mr. Frirz. Whether or not they have any outlets at the present 
time who job nationally advertised merchandise, like Ipana tooth- 
paste and dolgate’s, I can’t answer because I do not buy that type of 
merchandise. I know they did at one time, but I feel they are no 
longer jobbers now. 

Mr very. They are manufacturers? 

Mr. Frrrz. Yes, sir; they are manufacturers. 

Mr. Avery. If you are a Rexall distributor, you are affiliated with 
the corporate entity, are you compelled to buy as many commodities 
as they offer you or do you have the option to buy or not to buy what- 
ever en your customers ? 

Mr. Frrrz. I will answer it this way: When they tell me what I 
have to buy, I will not be a Rexall dealer. 

Mr. Avery. You have two stores? 

Mr. Frirz. Yes, sir. 

Mr. Avery. How many other Rexall stores are there ? 

Mr. Frrrz. I believe there are 23. 

Mr. Avery. As many stores as want to be Rexall stores may be ? 

Mr. Frrrz. No, sir. I have a boundary line and they cannot sell 
any other stores within that boundary line of my franchise. 

fr. Avery. But you own all the merchandise ? 

Mr. Frrrz. All of it. 

Mr. Avery. Are there any principles of fair trade incorporated into 
your contract with Rexall ? Do they suggest to you or compel you to 


sell at a certain price a commodity that has a Rexall designation on it? 
Mr. Frrrz. No. 
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Mr. Avery. If you want to use one of them for a loss leader, yoy 
use them, but you don’t condone them ? . 

Mr. Frirz. That’sright. I don’t start them. 

Mr. Avery. If you would so elect to use a Rexall commodity for g 
loss leader, that would be your privilege? 

Mr. Frrrz. To the best of my knowledge it would be, yes, sir, 

Mr. Avery. I am trying to establish that there is no compulsion of 
fair price principles by association to Rexall stores, and I do not 
mean just to single them out but that is the best known chain of retail 
drug outlets we know. 

Mr. Frrrz. That’s right. 

Mr. Avery. I have a statement I would like to mention. Yoy de- 
veloped a very persuasive paragraph here on the decreasing number 
of drugstores in Indianapolis and in the metropolitan area in Indian. 
apolis. 

I represent strictly a rural area and I want to say this, that in my 
opinion that same pattern may have developed even though the inter. 
vention of a chainstore operation had not entered into the Indianapolis 
trade territory. 

I am thinking about this particularly—and I am sure my colleagues 
who represent rural areas will agree with me when they think about 
it—in most every small town that is not a county-seat town, there has 
been historically one or two drugstores ever since the town was estab- 
lished, but when that druggist dies or the son, the store goes out of 
business and that is the end of a drugstore. 

It will carry on as a package store, but they will no longer havea 
resident pharmacy. I can think in my own district where it could be 
100 miles from a chainstore. Just to get the record absolutely clear 
on this situation, although I realize that you are forced into an u- 
favorable economic competitive situation by your chainstores, the de- 
creasing number of drugstores is not necessarily brought about by 
price cutting ? 

Mr. Frrrz. I would not say necessarily, no. There are undoubtedly 
other contributing factors. You are not going to catch me on that, 
but there are other contributing factors. 

However, I wish to point out this fact, that practically everyone to- 
day in that town 50 or 60 miles away knows that Mrs. Jones knows that 
Mrs. Smith is going to Honkville tomorrow and if this particular 
chainstore—not necessarily a chainstore—but a man who is butcher- 
ing prices and she knows about it, she goes to town and does the shop- 
ping for the whole doggone neighborhood, so she is being affected. 
There is no question about that. 

Mr. Avery. I did not mean to say that it has no perceptible effect, 
but what I am trying to establish and I sincerely believe it is nota 
controlling factor entirely, and I would like to say, too, I think for 
the smalltown druggist, his biggest economic problem does not flow 
from the big chain drugstore—it flows from the problem of every 
grocery store carrying a line of drug items which traditionally had 
been sold in the drugstore. 

Mr. Frrrz. That is a contributing factor. I might say to you that 
as late as this session of the legislature which has just passed that the 


legislature passed a bill in Indiana allowing smalltown druggist t0 | 


close up his drug department for X number of hours per week and 
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ut up a sign to the effect that no registered pharmicist is on duty, 
fanse we recognize that either something is done for him or he is 
out of business. 14s 

[might say to you one more fact, and that is this, that I have on my 
desk at the present time in Indianapolis not less than 25 and maybe 
asmany as 30 drugstores that are for sale for whom we cannot find a 


er. 
ys Avery. In what size community would that be, generally speak- 


Me Fritz. I said in Indianapolis, in the metropolitan area. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr: Diveeii. You mentioned that you had had a substantial num- 
ber of failures, I believe, averaging one a month for 18 months in 
Indianapolis. 

Mr. Frrrz. We had 18 failures in Indianapolis. 

I want to amplify that. 

Mr. Dincett. What is the principal industry there? It is Stude- 
baker-Packard, is it not ? 

Mr. Frrrz. Indianapolis is a very diversified city. I would say 

robably our two largest industries are Allison and Western Electric. 

Mr. Drnaeti. Studebaker-Packard is a substantial organization. 

Mr. Frrrz. They are but they are not in Indianapolis. 

Mr. Dincert. You said Allison’s? 

Mr. Frrrz. Yes, sir. 

Mr. Dincett. What else ? 

Mr. Frirz. Western Electric and Eli Lilly. 

Mr. Dincett. Have they both been doing very well lately with full 
anployment down there? 

Mr. Farrz. I don’t know. I have sufficient trouble keeping up with 
my own business. 

Mr. Dinceit. You have had those two industries which have been 


| aflected by the downturn which has struck all over industrial areas 


throughout the country ¢ 

Mr. Frrrz. I can say this much on the one I know. In the case 
of the Eli Lilly Co., the answer is “No.” 

Mr. Dincrit. I am not talking about them. I would assume they 
ae doing fairly well. I am asking you about Allison’s and Western 
Electric and they have been stricken by the same general situation that 
the rest of the automotive and automotive parts industry has been 
stricken with, have they not ? 

Mr. Frrrz. I don’t know what I am talking about as far as Allison’s 
— I would say Allison’s just had the biggest year they 
ever had. 

Mr. Dinceitt. You cannot tell me the general economic picture is 
tot what would affect the corner druggist ? 

Mr. Frrrz. The general retail business in the State of Indiana was 
greater in 1957 than it was in 1956 and that is from the figures that 
cme right out of Washington. 

Mr. Dinceit. What about 1958 ? 

Mr. Frrrz. I meant 1958 over 1957. 

Mr. Dincett. You say the retail business? 


Mr. Frrrz. The retail business in the State of Indiana was up in 
W8 over 1957. 
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Mr. Drncetu. How about this one particular area w 
about, Indianapolis? : ee 

nese I oy answer. 

r. Dince.u. So you would not know whether the 
picture in that area affected this ? general economic 

Mr. Frrrz. I know our own business was up as far as volume Was 
concerned. 
aa en oe had some things to say about fair-trade prac. 

g y oming the established level in the area; js that 
correct ? 

Mr. Frrrz. That’s correct. 
onan Dixeeit. You would not want to renege on that question, would 

Mr. Frrrz. I certainly would not. 

Mr. Dincetu. I would like to put this in the record and I will let You 
have a copy so we can understand what we are talking about. I have 
here a copy of an ad that appeared recently in one of the Washington 
daily papers. 

It says here: “Vitamin Discounts: Every Day Savings at Peoples 
Drug Stores.” You will note that they have two kinds of vitamins 
and two listings. They say on items marked with an asterisk that 
the manufacturer has fixed the price under the Maryland fair-trade 
law, there being no fair-trade law in Washington or Virginia. 

Let us take a case here where we have a similar substance here, I 
do not see any you could equate, one with the other, but notice the 
substantial increase in price to citizens who are afflicted by a fair. 
trade law as opposed to those who have no fair-trade law. 

Would you deny that on the basis of this thing I am showing you! 

Mr. Frrrz. I never at any time in my testimony referred to anything 
but the State of Indiana, so in order to keep my statement straight, 
let us see what I said I believe I know. 

Mr. Drnceti. You limited yourself and you are not prepared to 
comment on anything that affects anybody outside of the tate of 
Indiana? 

Mr. Frirz. That’s right. 

Mr. Drncetu. It is interesting to note that we have a comparison 
between Maryland, Virginia, and the District of Columbia. We note 
on the basis of this ad that prices in a fair-trade State are higher 
than in a non-fair-trade State. 

Would you say I am correct on that? 

Mr. Frirz. No; if you are only going to pick these items you may 
be correct, but in order to back up your statement you would have to 
know the retail price of the other items that they are selling to make 
up the loss. 

You have to take the overall picture. You cannot take just a few | 
items. 

Mr. Drncet7. You would admit out of fairness it is going to cost 
the consumer more in those areas a substantially larger figure. Am 
I right or wrong? 

Mr. Frrrz. On their overall purchase or on this particular item! 

Mr. Drvcetz. On this particular item. 

Mr. Frrrz. Yes, on this particular item. 

Mr. Drncetx. Do you give any credence to the Federal Trade Com- 
mission, the Council of Economic Advisers, the Chairman of which— 
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and the Department of Justice—have spoken against fair-trade laws 
as being damaging to the American economy’s competitive scene and 
freeeconomy as we know it? 

Mr. Fritz. I have seen things come out of the Federal Trade Com- 
mission that I agreed with and I have seen other things that I have 
entirely disagreed with, not only on fair trade but other things. 

Mr. Dinceti. Let me read you an article which appeared in the 
imerican Druggist. I assume that is a reputable publication ? 

’ Mr. Frirz. They represent nobody but themselves. ries 

Mr. Dincetu. The article appeared on page 19 of that publication 
on January 27, 1958 and it reads: 

Druggists have long known that the principal attraction which health and 
beauty products have for food market operators is the high market margin they 
offer compared with food prices. They actually yield the highest margin of all 
classes of goods sold in a food store. 

They also say : 

Sales for health and beauty aids run $33,011 and the margin which is received 
on this volume of sales is $10,335. 

Would you say that was a fair statement or not? 

Mr. Frrrz. I would have to know exactly what their operation is. 

Mr. Dincett. They say beverages $93,727 sale, margin of $11,011. 
Cigarettes, tobacco items, $86,272, and margin there was $5,213. Then 
you come down to the next high figure, crackers and cookies, $38,104, 
with a margin of $9,654. 

Here are some other interesting figures. Percentage of sales and 
the margin of profit, toothpaste, percentage of sales, 22.6 percent, 
margin of profit, 22.4 percent. 

Shampoos and rinses, 12.1 percent of sales, 11 percent of margin. 
Head and stomach remedies, 10 percent of sale, margin 8.9 percent. 

Would you not say these figures indicate that you have a pretty 
high markup on cosmetics ? 

if. Fritz. To start with, if the figures you read there are based on 
their total sales, then I do not believe a word that is in there. I do 
not believe there is a supermarket in the United States that will sell 
12 percent of its volume in toothpaste. 

Mr Dincett. At the proper time I am going to insert in the record 
the publication, but I just want to read you some facts about what the 
druggist does to the consumer with regard to ingredient costs. 

The ingredient cost of a certain prescription is 40 cents. The time 
is 20 minutes to make, figured at $1.40. A container is 10 cents, the 
overhead at 25 cents, a total of $2.15 and a 40 percent markup raises 
thetotal retail volume to $3. Is thata fair statement ? 

Mr. Frrrz. Yes, sir. 

Mr. Dineeit. Forty percent markup which druggists seek to get on 
their operation, do they not ? 

Mr. Frrrz. I do not think so. 

Mr. Dincett. What do they want to get? 

Mr. Frrrz. My figures show between 25 and 26 and 27 percent. 

t. Dineert. Which of these bills pending before us do you favor? 

Mr. Frrrz. I favor 1253. 

Mr. Dineeii. That is the Harris bill? 

Mr. Frrrz, That’s right. 


Mr. Dinerti. What do you think of the Boykin bill ? 





j 
| 
: 
: 





902 FAIR TRADE 


Mr. Frirz. I know nothing about it. 

Mr. Dinee.x. Do you favor the Boykin bill ? 

Mr. Frrrz. I favor this bill that I just mentioned. 

Mr. Drncetu. I have here a publication entitled “The Kipplinger 
Newsletter.” Have you ever read that? 

Mr. Frrrz. Yes. 

Mr. Drncett. Do you regard it as authoritative ? 

Mr. Frrrz. I do not. I bought tip sheets but I do not regard then 
as authoritative. 

Mr. Drneetu. Do you read Drug Topics? 

Mr. Fritz. Yes. 

Mr. Dincerx. Would you describe that as an authoritative pub. 
lication ? 

Mr. Frirz. No; I donot. 

Mr. Drncety. It was interesting to me to read a recent article 
appearing in that document, in the pharmacy graduate section, April 
14, 1958, Drug Topics: 

Right now $40,000 a year total sales volume in a drugstore produces for its 
pharmacies, owner and manager, a total income that has a range from $5,500 
to $7,500. The investment needed for merchandise, stock figures, hard-working 
capital, is $20,000 and more. 


The interesting thing they come out and finally say is: 

A pharmacy owner under these circumstances can expect nowadays an income 
of $12,000 to $16,000 a year from a drugstore with sales of $85,000 to $95,000 
gross. 

Is that the average store, $85,000 to $95,000 gross ¢ 

Mr. Frrrz. Did you ask one question or is that all one question! 

Mr. Dineetn. What is the average gross for pharmacies in your 
area ? 

Mr. Frrrz. The average gross in the city of Indianapolis? 

Mr. DincGett. Yes, sir. 

Mr. Frrrz. Around $75,000 to $80,000. 

Mr. Drnceti. So you could figure $12,000 to $16,000 maybe a little 
bit less ? 

Mr. Frirz. Yes; maybe a little less. I want to point out one other 
thing. 

The Cuarrman. The Chair would like to point out to both of you 
that we have four other witnesses we are going to get to this afternoon. 

Mr. Frirz. You can’t stop too soon for me. 

The Cuarrman. I have tried to make that very clear. I do not 
want to interfere with anybody’s rights but we do want to get to these 
other witnesses. 

Mr. Drncetu. I have plenty of time, Mr. Chairman. I do think 
we should have these matters gone into as much as possible. 

The CuarrmMan. The gentleman is going into it. 

Mr. Dinceti. No further questions of the witness. 

Mr. Couuier. In view of the chairman’s remarks, I certainly agree. 
I have just a couple of questions. 

On page 2 of your statement, I am interested in those two drug- 
stores yousold. Are they still in operation ? 

Mr. Frirz. They are still in operation. I am still trying to collect 
some money from them. 

Mr. Couuier. The second question I have—I say this with no intent 
to discredit the purpose of the statement. 
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Referring to pages 6 and 7, I would like to see some figures of 
rison other than between 1957 and 1958 only, to clear up any 
thought that perhaps since 1958 was not economywise one of our rood 
years. A comparison of other years would perhaps reflect a little 
nore normal comparison of the figures. 

Mr. Farrz. The only reason for citing those two is the fact that it 
was 1957 when the Supreme Court declared the act unconstitutional 
and I was trying to present to you the difference in the picture as it 
existed during the time that we operated under fair trade and the 
;mmediate period following that. 

Mr. Jarman. Ihave noquestions. _ 

Mr. Devine. I have just a few questions. ; ; 

You illustrated three or four counties with a population ranging 
from 7,000 to 17,000 that have no, or up to two drugstores. Has 
that been a situation of long standing ? : 

Mr. Frrrz. No. In one county it is of long standing. The county 
which I mentioned, if my memory serves me correctly, is Crawford. 
It isa situation of just about 6 or 8 months standing. . . 

Mr, Devine. Were there more than one or two drugstores in this 
area that have since gone out of business ? 

Mr. Frrrz. Yes, sir. 

Mr. Devine. Have they been replaced by a discount house or similar 
operation # 


— Mr. Farrz. I don’t think they have been, but they are close to county 
_ gat shopping centers that do have them. 
| Mr. Devine. Do you attribute the lack of drugstores to a lack of a 
fair trade bill ? 
nt Mr. Fritz. I would not wish to say that specifically. 
_ Mr. Devine. Do you think it is a contributing factor? 

Mr. Frrrz. I think it is a contributing factor and the lack of the 

profit picture is definitely a contributing factor, yes. 

Mr. Brock. I was very much interested in your informative state- 

.., | ment and I would like to take you back to Marion County where 18 
little | drugstores have closed since the Fair Trade Act was declared un- 

| constitutional. You have doctors in this area of Marion County, do 
other you not ? 

Mr. Frirz. Yes, sir. 

f you Mr. Brock. Do they prescribe? 
— Mr, Frrrz. We have those that dispense, but the majority prescribe. 
| Mr. Brock. But they have not changed their practice? Those who 
lo not | prescribed are still prescribing or would if there were a drugstore 
> these | aid those who do not prescribe and cure the ills of their patients out 
., | oftheir own respective bottles are still in business ? 
think | “Yr Frrrz. That's right. 

Mr. Brock. So, if it were true that there are exhorbitant profits in 
| the prescription end of the drugstore then these drugstores should not 
| lave closed their doors; is that not correct ? 

agree. | Mr. Frrrz. That is correct. 
_Mr. Brock. I would like to prove to my colleague, Mr. Dingell, why 
drag: | i issometimes necessary to have a 40 percent markup in your pre- 
xription end of your drugstore, but because of the unfair trade prac- 
collect tees being one of the contributing factors of this Marion County 
5 inbent | Picture, we have lost 18 drugstores; is that not correct. 


| Mr. Frrrz. Yes, sir. 
39207—59-—__14 
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Mr. Brock. I think you have added much to the testimony for thy | 
proponents of the Harrison fair trade bill and I want to thank yoy, | 

The Cuarrman. Do you think that the principle of fair trade Ge 
in any way destroys strong, competitive enterprise ? 

Mr. Frirz. I think it strengthens it. 

The Cuarman. In other words, you think, then, that this pro. 
posed legislation would provide good rules under which the private 
enterprise system would operate ? 

Mr. Frirz. Absolutely. 

May I amplify on that just a moment? 

The CuarrMan. Yes. 

Mr. Frirz. During the time that fair trade was effective in Jp. 
diana—I am not going to talk about it since we lost fair trade—by 
let us just stay in one category, toothpaste, where you can’t imaging 
any group of manufacturers in any line who were at each others 
throats constantly with two-for-one deals, or a bottle of shampoo with 
a tube of toothpaste and so on, and so forth, in order to get more dis. 


tribution on their product. That was perfectly okay for them todo gp | 


because they owned that trademark, and as far as the consumer js 
concerned, the consumer got a break straight on through. 

I was questioned on the statement that I made to the effect that as 
far as Indiana is concerned, and I hope you will pardon me for talking 
about Indiana, but I hate to talk about something I can’t back up, and 
I think I am in a position to back up anything I have said on Indiana— 
but the point I was trying to make was this: 

Let us say Galveston, Ind., which is a town of 1,200 people, a man 
by the name of John Funk operated a drugstore there for years and 
years. As far as that town was concerned, it did not make any differ. 
ence what Kokomo or Gary did. If his price was 40 cents, that was his 
price and that prevailed throughout the State of Indiana, but once 
the fair trade law went in and the manufacturer wanted to get his 
fair trade price down to the lowest possible level that he could get it, 
the 39 cents or 37 cents or whatever it might have been, became the 
prevailing price and the consequence was that the people in thow 
smaller towns, in the great big majority of the cases, could go in there 
and buy that toothpaste for 39 cents, and that is a fact. 

The CuarrMan. Thank you very much. We are very glad to have 


> —— 


—— ——— — 


had your statement and we appreciate your appearance here today. | 


Mr. Simon Solomon, would you please identify yourself for the 
record. 


STATEMENT OF SIMON SOLOMON, MEMBER, EXECUTIVE COMMIT- 
TEES, MARYLAND PHARMACEUTICAL ASSOCIATION AND THE 
BALTIMORE METROPOLITAN PHARMACEUTICAL ASSOCIATION, 
BALTIMORE, MD. 


Mr. Sotomon. First of all, Mr. Chairman, I want to offer my most 
humble apology, being my first attempt before any committee, I did 
not realize I would have to have mimeographed copies but I can send 
them to you and leave this copy for the record. ; 

The CHarmman. The purpose of having the copies in advance 18 
so that the committee members can follow you as you give it, but m 
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* the | siew of the fact that you do not have a copy, you may proceed with 
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your statement. ( t 

* Mr. Soromon. I have conducted a retail pharmacy in Baltimore for 
more than 30 years. I have served as a member of the executive com- 
mittees of both the Maryland Pharmaceutical Association and the 
Baltimore Metropolitan Pharmaceutical Association for many years. 

[wish to make it very plain that I am not here today speaking to you 
gentlemen as an expert on fair trade, but after 22 years experience with 
it from the very first day the law was enacted in Maryland, and also 
ving familiar with the prefair trade days, I know at least a little 
bitabout fair trade, not from the academic viewpoint of the economist, 
but from the standpoint of a man who was behind the counter in those 
terrible days of the last depression and also as one who actually wit- 
nessed and felt the effects with the ruthless price cutting experts 
moved in on the small independent businessman who was struggling 
to keep his head above water. I know the bitter miseries of predatory 
price cutting when standard quality products were being sold at 
rices below what I paid for them from the wholesaler. I know what 
it means to be squeezed in by the price cutter across the street and 
around the corner and also only a block away from the department 
sores and chain drugstores. Because of that situation, gentlemen, 
many of the small independent retailers in our field, particularly, fell 
by the wayside, being unable to compete with such ruthless competi- 
tion. 

Finally, I saw a ray of sunshine after all the rain, when the Fair 
Trade Act was enacted in our State. 

While fair trade prices have been maintained unusually well in 
Baltimore and the metropolitan area over the many years, I regret 
tosay this is unfortunately not true in those areas such as Bethesda, 
Silver Spring, et cetera, which is very close to nonfair trade Wash- 
ington, D.C. If this condition is not corrected there, I am afraid 
this chaotic situation will soon reach Baltimore. 

Although some pharmaceutical manufacturers have obtained per- 
manent injunctions against some violators in the Maryland territory, 
the results have been unsatisfactory because many manufacturers no 
doubt hesitate to take further legal action due to the uncertainty 
of the present fair trade picture and thus are hoping for quick action 


| onthe Harris bill, H.R. 1253. 
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Never have I witnessed such ruthless cutthroat competition. 
Strange to say it has happened mostly in the past 2 years as prior 
to that time despite the fact that the District of Columbia never 
had fair trade prices on fair traded products, they were generally 
maintained. While the large supermarkets, chain drugstores and 
even some smaller cutrate stores are battling it out, many independent 
retail pharmacists, who have been conducting a successful business 
inthe area for many years are complaining bitterly, and justifiably 
9, being unable to meet such competition under any circumstances. 
Their only salvation is in the hands of Congress and unless help 
comes in the immediate future then everything they have worked hard 
and long for, to build up a successful and prosperious business over 
the years, must inevitably and eventually be lost. 

The big fellow can easily survive under these price wars, but this is 
hot true of the small man. Just take a look at these new giant super- 
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markets and chain drugstores around these areas. Only a few years 
ago, the supermarkets occupied a space of about 20,000 square f, 
handling mostly their own products, such as fruits, vegetables, meats 
et cetera, but today these same supers are now occupying from 
50,000 to 65,000 square feet of space, which means that the extra 
35,000 square feet is now being used to display, as can be seen from 
their advertisements, such items as hardware, women’s men’s, chil. 
dren’s and infant’s clothing, furniture, household appliances, linens, 
sports equipment, lamps, china, glassware, gifts and many other prod. 
ucts. So it is evident that what they are losing in bait items gold 
practically at cost or slightly above they make up by profits on q 
large volume of business on the above nonfair traded items, They 
handle probably no more than 100 of the rapid turnover produets jp 
our field, and most of these are used as bait. 

It can be seen that even the chain drugstores in that section and 
elsewhere are increasing their floor space which was until the past 
few years around 6,000 square feet of floor space and now runs as 
high as 11, 12 or 13,000 square feet, thus giving them extra room to 
handle everything imaginable. Not only are the independent rental 
pharmacists caught in the middle but this also applies to many 
independents in other fields. 

Prices below were taken from a recent advertisement, and I should 
like those included in the record. 

(The chart referred to follows:) 


Prices below were taken from a recent advertisement 





Cut-rater’s | His probable 
cost 


sale price 
Se eer Gees, TOPOS sik iri I a Lede Ls sei $0. 37 $0.45 
I ROMRINND oF 2. abc anienennndeddnmaenensened eine rhebenndasncied . 52 8 
0 oo oct donatatdnadananatenatanedasdssnekanuns octane .72 wo 
SRO TU cise 5 ccc nwt bipabde bbbn hs cddp tueinmniegs bend cncséoges .44 2 
a sae eee a aired amen mn ael . 26 2 
SERS Waki 28 5 hi La dbl dicsdbttinddecudishstibbbe ade 62 62 


Mr. Sotomon. The items listed above are only a few of the hundreds 
of items advertised. 

The House Small Business Committee predicted in January 1957, 
that if small business failures and big business expansions continue at 
the rate of the previous 5 years, most of the distribution and service 
businesses of the Nation and all manufacturers businesses within 18 
years would be controlled by giant corporations. 

Small business failures in 1958: Small business failures in 1958 
totaled 14,964, the highest total since 1933. The 1958 failures exceeded 
the number in 1957 by 8.9 percent. 

I was much impressed with what Congressman Pelley of the State 
of Washington said at the hearing before this body in 1958. He said: 

The backbone of our competitive economy and of free enterprise is the neigh- 
borhood of family type of business, the independent operator with a few em- 
ployees and the smaller concern. This is the kind of store whose policies conform 
to the grassroot idea of service and profit incentive and offer customers year in 
and year out responsibility. This is the kind of business that gives America its 
high living standard. 
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According to recent statistics of the U.S. Department of Commerce, 
of the 1,800,000 retail establishments in this country, about 2 percent 
havé 50 or more employees. Or 98 percent have less than 50 employees. 
It is probable, according to their figures, that between 60 and 70 per- 
cent employ three persons or less. Therefore, in speaking of con- 
sumers we must not overlook the millions of consumers represented, by 
those who earn their livelihood in small retail establishments and in 
manufacturing enterprises engaged in the distribution and manufac- 
turing of trademark commodities. tut 

As pharmacists we seek no special privileges. We seek no protec- 
tion if we are inefficient or not alert enough to move ahead with the 
times. We do not ask for financial assistance. We only ask for the 
opportunity to be able to compete with our large competition in the 
sale of national brands on a more nearly equal basis. 

Ours is not an easy life, and really we exist for the convenience of 
thepublic. Under fair trade we can operate our stores in fair competi- 
tion with others. If we are to continue to render adequate services to 
the people in our community, then we must be financially and econom- 
ically sound ; and this can only happen if we have the opportunity to 
earn a legitimate profit on the important national brands that are 
the backbone of our business and the bait brands of our price juggler 
competitors. Gentlemen, is that asking too much ? 

Remember the little corner pharmacies are fortresses of health, re- 
sponsible for the distribution of valuable drugs so essential for the 
health and welfare of people. We only ask that we be allowed an 
opportunity for a fair return for our services. How can the small 
fellow have any incentive to work, to push manufacturers’ brands, 
unless he has such opportunity ? 

I, therefore, respectfully urge the enactment of the Harris bill, H.R. 
1253. 

Mr. Dinceit. Do you favor price maintenance on the retail level ? 

Mr.Sotomon. Yes, sir. 

Mr. Dineeiyt. Would you favor the enactment of a minimum law 
which would cover the type of outlets that you represent and own? 

Mr. Soromon. I don’t care if the minimum wage is $2 if I can earn 
the profit to pay them, but, as I see it, we would not be able to pay the 
nmimum price of a dollar if we did not have fair trade in our particu- 
lar field. I could be wrong in that. I have no objection to paying 
labor as much as my profits will permit me to give tothem. That is 
my answer to that. 

Mr. Brock. I want to state that you made a very forceful statement 


| lot only for your own drugstore and for the pharmacists of Balti- 
' more, but for the pharmacists of the United States of America. 


Mr. Soromon. 1 wish to state I am not saying this in the spirit of 

otism; I devoted 30 years of my life to the drug business. I think 
Ihave made a tremendous sacrifice in my business. When I saw what 
ws happening to the little fellow I felt I was going to devote the 
balance of my life to helping my fellow pharmacist. I think if you 
willinquire in Baltimore you will find I made a sacrifice, because I 
tel that is worth more than all the money to me. In Baltimore we 


hive a pretty good situation, and so far we have been very fortunate, 
air, 
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Mr. Courter. I want to compliment you for a good statement an@ 
make an observation. You mentioned the chain and discount stores 
were selling a number of things. About 32 years ago I ran errands 
for a drugstore in my own community. Going through the same stor 
today I find things have changed considerably. Perhaps it is by necgs. 
sity, but one finds everything, from lamps and girdles to Scotch ang 
whisky in some of our drugstores. They have taken on lines that were 
unheard of in the drugstores a few years ago. I wonder if this is the 
result of the inability to make sufficient profit on standard brand items 
or name brand items, or is this just part of a general expansion? 

Mr. Soremon. When you stop to think that the population is jp. 
creasing, tLat is the trend. I do not think it is particularly true to the 
fair-trade organizations. These big organizations are pretty well con- 
trolled and they are pretty smart. 


As I see it, that 1s what happened with people. I do not believe | 


that Peoples made as much money the last year as previous years, 
Their statement shows that. Prior to that time they were maintain. 
ing prices in the District of Columbia, but since they have been meet- 
ing cutthroat competition—they did not start it—but someone started 
it, and they found they had to make up the profit they were losing, 
with the result you have a lot of them putting in this merchandise, 

Mr. Cotuier. Do you believe the expansion in many lines is the 
result of the price-cutting problem we are considering today! 

Mr. Sotomon. Yes, sir. 

The Cuairman. Mr. Philip F. Jehle. 


STATEMENT OF PHILIP JEHLE, WASHINGTON REPRESENTATIVE, 
NATIONAL ASSOCIATION OF RETAIL DRUGGISTS, WASHINGTON, 
D.C. 


Mr. Jeune. My name is Philip Jehle, and my business address is 
1163 National Press Building, here in Washington, D.C. 

For a period of 2 months now I have been a Washington representa- 
tive of the National Association of Retail Druggists, a small business 
organization having a nationwide membership of 36,000 family phar- 
macists. Before assuming my present position I served on the staff 
of the Senate Small Business Committee for 6 years, resigning as chief 
counsel in January of this year. 

I deeply appreciate your kindness in granting me this opportunity 
to offer my views on the need for a national fair trade law. I can 
understand the practical problems involved in scheduling the many 
witnesses who desire to be heard on this subject. Accordingly, I 
shall try my best to keep my testimony brief on to the point. I seek 
only to call attention to the serious economic plight of our small 
business community and to outline the legislative program deemed 
necessary to alleviate the situation. 

The American small business community is fighting a rear guard 
action for economic survival. Most of us can confirm the validity of 
this proposition from our own personal observations. But the trend 
is also evidenced in the steadily rising number of small business fail- 
ures or bankruptcies. Last year alone, small business fatalities 
reached a total of 14,964, the highest level since the great depression 
year of 1933. 
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nd In the case of the small independent retailer, the economic outlook 
res | jg particularly discouraging. This is almost universally acknow]l- 
nds | edged. The National Industrial Conference Board has labeled the 
ore | gmall grocery store a “vanishing institution.” Elsewhere on the re- 
es- | tailing scene we find that the phenomenal growth of chainstores, dis- 
and | gount houses, and other mass merchandising mediums have made deep 
ere | jnroads into the ranks of our smaller retail units. 
the At the present time the retailer exists in what has been described 
ems | gs“an atmosphere of catastrophe.” According to Mr. Victor Lebow, 
| gmarketing consultant, who testified last year before the Senate Small 
in | Business Committee during its study of discount house operations, 
the | only 740ut of every 100 retail stores opening today will survive beyond 
eon- | the first half year of existence. Only 49 have a chance of living 21%4 
' years. And just 17 out of the original 100 will still be in business 
ieve | 10 years from now. Mr. Lebow also pointed out that— 


bars. jn the years 1949-52, it required a turnover of 25 stores to provide a single 


tain- | gdditional retailer. But in the 1953-56 period, it took a turnover of 50 stores 
neet- | to produce a single addition to the total. 
ted | his trend toward the oblivion of the small retailer, of course, is 
sing, not news to Members of Congress, who have seen it developing in 
dise. { your own communities. 
s the | “ Through this depressing competitive situation, however, a strong 
ray of hope shines for American small business today. It is in the 
new and growing conviction throughout the country that without a 
sund and thriving community of small and independent business 
mits, our free enterprise system cannot function along its traditional 
TIVE, | lines) The realization is spreading that our particular form of cap- 
}TON, | italist society is based on a balanced economy. All elements of our 
industrial and commercial life are interdependent. Big business 
needs small business and small business, in turn, cannot operate with- 
ess is | out big business. It is the old principle of one hand washing the 


| other. 


— 





senta- — add that business needs strong unions and strong unions 
siness | need a healthy thriving business community. 
phar- | What makes this economic philosophy of great importance to us 


e stall today is that where, as a Nation we have always believed this, we 
schief | have now, seeing this ideal threatened, taken at least limited action 
to preserve our economic heritage. We have left behind, I hope, the 
tunity | period when we were content to give only lip service to smal] business. 
Ican | Wehave entered, I believe, a period characterized by a new awareness 
many | ofthe needs of small business coupled with the determination to take 
gly, I | necessary steps to preserve this vital segment of our national life. 
I seek ' For proof of this assertion, let us examine the record of the last 
- small which contains a number of legislative achievements for 
leemed | small business. Most notable in this respect, I believe, is the Small 
Business Tax Revision Act of 1958, a measure which will mean tax 
guard | svings to small firms of over $260 million in its first year. Another 
dity of | important step forward is represented by the Small Business Act 
e trend | of 1958, which made the Small Business Administration a perma- 
ss fail- | nent watchdog for protecting small business interests and also lib- 
talities | talized the agency’s lending functions. Then, there was passage 
yression | ifthe Small Business Investment Act of 1958 for the purpose of 
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providing small firms with the long-term debt and equity capital 
needed for adequate growth and expansion. 


On the antitrust front, too, Congress has been making considerable | 


progress in recent years. As a result of such activity it now appears 
probable that legislation will be enacted in this session to check gych 
competitive evils as monopolistic mergers and discriminatory pricin 
practices. Chances also seem good for passage of a bill to adler 
speedy and effective compliance with Clayton Act cease-and-desigt 
orders. Furthermore, I am hopeful that Congress will be able in 


this session to take final and favorable action on the pending fair. | 


trade legislation. 
It is in the outstanding small business record of Congress in the 
recent past that friends of fair trade find the warmest encouragement 


for our efforts. Weare confident that Congress will resist any tendency | 
to rest on its laurels until such time as the national business climate | 


has been cleansed of the many elements hostile to the well-being of 
the average, independently owned and operated small business con. 
cern. The achievement of such a worthy objective, we are sure, will 
mean, for the small business community, more tax justice, more credit 
and capital assistance, and stronger antitrust protection, including 
enactment of a national fair-trade law. 

In addressing myself to the need for speedy enactment of the 
national fair-trade bill, I would like to emphasize that today’s small 
businessman is not losing out to monopoly-minded forces as a result 
of inefficiency, as some would have you believe. Largely, the failure 
of the average retailer stems from his limited financial resourees, 
that is, in his lack of the capital necessary to withstand the predatory, 
price-cutting tactics of his bigger competitors. 

The success of the predatory price-cutter lies in his ability to utilize 
superior capital resources to the disadvantage of his smaller com: 
petitors. By slashing prices on national branded, fast-moving mer- 
chandise, he can prevent the family retailer from making a profit 
and, thus, can doom him to bankruptcy. Under such circumstanees, 
relative efficiency of the competitors does not enter into the contest— 
no more is involved than “domination by the long purse.” 

Like the family farmer, the family businessman is an extremely 
valuable American asset. Each is an institution which must be nur- 
tured and protected if we are to preserve our traditional free and 
competitive system of private enterprise. Fortunately, the capital 
deficiency of the small businessman has not yet become as serious as 
that of the family farmer. The family businessman needs no subsidy 
to enable him to survive and, I am happy to add, has never even enter- 
tained such a thought. All he asks is an opportunity to protect the 
margin between what he pays for the goods be buys and what he re 
ceives for the products he sells, in order that he may operate ona 
stable and efficient basis and pay himself and his employees a wage 
adequate to maintain a decent standard of living. 

Of course, the small businessman does not seek through fair trade 
to remove himself from the arena of price competition. He knows 
that he must continue to meet price competition on all non-fair-traded 
commodities. Moreover, he knows that price competition will always 
exist between the various fair-traded products and also between them 


and non-fair-traded merchandise. He fully understands that fair | 
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ita) | trade: competition can do no more than place him on an equal footing 

a | with all other retailers selling the same product, whether such com- 

| vetitors be large or small. hile his margin is designed to yield him 

sans fair Teturn on his investment, he is in no sense guaran @ profit. 

ich | Whatever profit he may derive from his fair trade sales will hinge 
| his business judgment and his relative efficiency. 

ieve | Since the Nation’s economic well-being depends to a large extent 

sist the health and prosperity of America’s smal] business com- 

ein munity, all threats to the stability and security of our independent 

fair. | enterprisers must be soundly resisted. In my opinion, only H.R. 

4953 can save the economic lives of the thousands of small usinessmen 

the | now doomed to failure by predatory and irresponsible price-cutting 


=— 
= 
so 


practices. ; 
ency | Thank you, Mr. Chairman. 
mate | TheCuamman. Thank you very much, Mr. Jehle. 
g of Mr. Dinceu. May I have leave to question this witness even though 


you happen to be a personal friend. You are a highly regarded 
attorney and a very competent individual, the organization you repre- 
small | sentis indeed fortunate to have your services. 
esult Ihave a few questions I would like to ask you. 
ilure Your statement refers to the problem of small business getting 
rees, | started. On page 2, Iam sure you recall rs specific reference. You 
tory, | are not saying that small business would have a panacea that would 
have dispelled all these gloomy statistics that have been quoted to us. 
tilize | Mr. Jente. No, sir. Fair trade is not any economic panacea. 
com: | There are many small-business problems that will exist irrespective 
mer: | of whether or not we have fair trade. 


con- | itisa little bit late ? 

will | TheCuamman. The gentleman understands the time as well as I do. 
redit | You may proceed. : 
ding Mr. Drnceiu. I would like to welcome you to the committee since 


profit | Mr. Drveerx. You are not going to tell us there is any one business 
ances, | that was in existence that failed as a result of there not having been 
test | fairtrade in the State or area, are you ? 


| Mr. Jenxe. It is an extremely difficult question to answer, but no 
emely  oneisever able to assign a precise causal relationship between the lack 
enur- | of fair trade and the bankruptcy of any particular concern. I donot 
e and e to do so now, but I think that these figures, Congressman 
Dingell, concerning bankruptcies in the drug industry will be of some 
OUS as = you. 
. Dinceiy. These are industry as a whole. 
enter- | Mr, Jente. Perhaps I should a ft those figures. Those figures 
ct the | have been taken from the reports of Dun & Bradstreet, the national 
here» | adit agency. Those failures or bankruptcies, so called, represent 
those retail companies who have gone into bankruptcy, either put there 
, wage | by their creditors or on their own volition, where there has been a 
loss to creditors of $5,000 or more. 
There is also a category known as involuntary discontinuance and 
knows | tis my understanding that this always approximates 10 times the 
mmber of bankruptcies. Though I have talked about 15,000 bank- 
always | Miptcies in 1958, we could say there have been 150,000 other small 
that have voluntarily gone out of business. 


— 
> 
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Mr. Drineewu. Taking your figures, these would apply to dry. 
cleaning plants, screw-machine plants, other industries which aj 
not all affected by fair trade one way or another, 

Mr. Jenue. They all have one thing in common. 

Mr. Dincetx. These are not affected by fair trade and I agree with 
you that they are probably small, but these are not affected by fair 
trade. 

Mr. Jenxp. I would like to add one thing. After you have passe 
this fair-trade bill, Congress can’t rest on its laurels even then. It jg 
going to have to go into the sompelatiye problems of the people in 
the service areas and in the manufacturing industries. 

Mr. Dineewi. Let’s continue here along the tack we have been 
taking. Furthermore, you want to recall, and I am sure you would 
want to be fair with the committee, that this figure was during a 
period of substantial downturn so there is considerably more involyed 
than just the figure you mentioned, am I correct? 

Mr. JeEHLE. Yes. 

Mr. Dinecett. Mr. Jehle, interestingly enough in this period of 
economic downturn, I took the trouble to check and I find the number 
of drugstores failing in 1958 according to the Library of Congress, 

% es hy ! 
was 165 and the number of failing in 1957 was 162, so in relation to 
other industries I would say the retail drug industry did rather well, 
would you not ? 

Mr. Jeune. I would also like to add to your figures by pointing 
out that in 1956, 165 also went out of business and most significantly 
in 1955 when the decline of fair trade first became evident, only 128 
went out of business. 

Mr. Dinceiu. The economic conditions may have been different— 

Mr. Jenue. But from 128 to 165 

Mr. Dincett. There is 165 across the United States. 

Mr. Jeune. Yes. 

Mr. Drnegeii. You discussed further strengthening the antitrust 
acts of the United States by enactment, let’s say, of a fair-trade law; 
am I correct ? 

Mr. Jeune. Yes, sir. 

Mr. Dincett. And I would be fair in inferring that the Council 
of Economic Advisers and that the Attorney General and that the 
Federal Trade Commission also were concerned with this problem 
of the antitrust laws, would I not? 

Mr. Jeune. Yes, sir. 

Mr. Drnceu. You are aware of the fact that all three have come out 
in opposition to this particular measure saying it is very erosive of 
the existing antitrust statutes. Am I correct? 

Mr. Jentz. Yes, sir. 

Mr. Dineeu. Let’s go a little bit further. You say: 

The small businessman does not seek through fair trade to remove himself 
from the arena of price competition. 

All of these have price maintenance in them. This is the specific 
language Ireadinthem. Am I correct? 

Mr. Jenue. Yes, sir. 

Mr. Drncetu. I am sure you were in the room yesterday and you 
heard other witnesses and I want you to know I have the greatest 
affection and regard for you. I want that to be very plain on the 
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ry: | record, but other witnesses have told us that the idea was to eliminate 
are price peeeetion between items which have to be fair traded. Am I 
t in this? 

| =. Jentz. I am sorry, you misunderstood. The price competition 
vith | jptween fair-traded items, for example, between Pepsodent and Lister- 
fair | ine will continue with or without fair trade. 
Mr. Dineety. The same thing would be true of Ansco and Kodak 
sed | ncolor film, am I correct ? a ei’ 
[tis Mr. Jenxe. Yes, sir. My understanding is that at the present time 


€in | Anscoisnot producing color film. I may be incorrect. 

| "Mr. Dincety. I have a roll of it in my camera right now, but the 
Deen | jqeq is that we will have no competition between the same subjects, 
ould | ay Lee hats or a Bulova watch, or whatever it happens to be, and 


1g 8 | you can go into any store in the country and buy this article for the 
Ived | Same price and we are eliminating everything on this fair-traded item, 
are we not, on one particular item / 
| Mr. Jeune. I did not say “Yes” or “No” to that. 
dof | Mr. Drneew.. Eliminating competition. 
nber Mr. Jeute. At the retail level, yes, sir; but the price competition 
TESS, between Lee hats and Adams hats at the retail level and any other 
mto / distributive level continues. 
well, I would like to have the chairman’s permission to insert in the 
neord at this point some statistical tables that were presented to the 
iting | Senate Small Business Committee last year by the Esso Standard Oil 
untly | (showing what fair trading of gasoline has done so far as prices 
y 128 | an concerned in the State of New Jersey. These tables show, I sub- 
nit, that fair trading in the State of New Jersey has resulted in the 
‘— | lowest price of gasoline in any market on the east coast. 
Mr. Dineeix. I hope the witness will be as responsive as possible 
| and limit himself to the answers to my questions here. 
The Coarrman. If you just want to sit still and let Mr. Dingell ask 
questions and testify, you will accommodate the committee by doing 
that. 

Mr. Dinceii. I want to thank the chairman but I am sure the chair- 
. | manis only jesting here. 
muncil | Yousaid here in your statement that the family businessman needs 
it the | n0 subsidy to survive and I am happy to never entertain such a 
oblem | thought. 

You are seeking an area from which he is free of all competition. 
Inother words, he can be free to go into business on any fair-traded 
ne out | jtemsand can exist without any price competition by anyone on any of 
ive of | these particular items. 

Am I not correct? Is it not a fact, what I have said? 
The Cuarrman. Let him answer the question. 
Mr. Jeux. All the small businessman asks for is an opportunity to 
himself | protect the margin between what he pays for the goods he buys and 
what he receives for the products he sells, in order that he may operate 
pecific | M@astable and efficient basis and pay himself and his employees a 
wage adequate to maintain a decent standard of living. 

Mr. Dinceit. I am going to give you an ad which appeared in one 
1d you , Mour Washington papers here recently, which refers to an adver- 
reatest | iment by a national or, at any rate, a large local chain, and you 
on the | "ilnote from that advertisement there are items which are not fair 
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traded, where a citizen can go in and purchase a large number of | Mr.) 
items here without any concern as to what the effect is going to be op Mr. 
him if he lives in Virginia or Maryland which has fair trade or in thy | jgve 2 
District of Columbia which does not have a fair-trade law. 1953, @ 

You notice here 17 fair-traded items in Maryland will cost $1039 | poteb 
or 45 percent more than would be paid by a District of Columbia Mr. ] 
or Virginia housewife who would only pay $7.43. This means tome; Mr.. 
Mr. Jehle, that fair trade is going to raise the cost to the co ie object 

Mr. Jenux. No, sir; and F think you will recall that Justice Louis io a di 


D. Brandeis submitted an article in 1931 which says the— ase W! 


consumer gain from price cutting is sporadic and temporary. The few who his cust 
buy an article for its standard value do benefit unless they have been misled inty Mr. | 
buying some other article at more than its value, but the public is generally the with re 
loser and the loser permanently. If the price cutting is not stated and the map. | Mr. « 
ufacturer reduces the price to his regular customers in order to enable them tp Pg 
maintain.their market, he is tempted to deteriorate the market in order to pre | #expe 
serve his own profits. If the manufacturer cannot or will not reduce his price Mr. I 
to the dealer, then the consumer suffers at least the inconvenience of not being trade a 
able to buy the article. associ at 


If Peoples Drug Store wants to cut prices on these items as they | dent sh 





are doing, they are soon going to run out of business every independ- | heck tc 
ent small business druggist in this area. There is no doubt about that ( Mr. ; 
in my mind and I doubt doubt there is sp eee in your mind, either. | member 
There is no druggist who can match Peoples dollar for dollar in | 4p asser 
losses, Mr. 
Mr. Drnceti. Do you deny that here Peoples is as much in Mr. J 
tition with itself as it is with anyone else and is according to its argu- | Mr, I 
ment trying to drive itself out of business? Am I correct or incorrect! | of Dist 
Mr. Jente. I would hate to guess as to Peoples intent but there | Mr. Ji 
sult will be they will eliminate all independent druggists from this | Mr, D 
area. The € 
Mr. Drncetu. Let’s go on and talk about the Department of Justice. | gt on 1 
You would not say they were trying to run the small businessman out | mie her 
of business, would you ? [have | 
Mr. Jeux. No, sir. I did sa: 
Mr. DrNceEtt, They ran a survey of 132 rapid turnover fair trade | Mr, D 
consumer items from Vermont to—— The C 
Mr, Jentz. I am familiar with the survey. Mr. G 
Mr. Dincext. The results, to say the least, were shocking. Nor 
Mr. Jentz. They were not shocking when you know there was & C 
very selective group of items involved. Furthermore, we don’t know | ‘file th 
what the prices for non-fair-traded items or other items were in these | bealled 
same stores. They may or may not have been loss-leader items. We | (The: 
just don’t know enough about it, It was not a scientifically conducted 
survey. parm 
Mr. Drnexti. The shopper paid 41 percent more than he would 
have paid in Washington, DC. in some fair trade areas. He paid fe Cha 
37 percent for similar fair trade items in fair trade areas than he on 
would have paid, let’s say, had he been in Dallas and a number of | \hood o: 
other places. Thisisa nationwide survey. Talso 1 
Mr. Jentz. I am familiar with it. I thought it had been pretty | ue’ 
much discredited. I do not think the Justice Department will submit | "7i1,'8 


it to the committee this year. They were very much embarrassed the | site jg. 
last two times they have used it. Mie, 
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| Mr, Dinceit. What do you folks think of the Boykin bill? _ 
en | Mr. Jentz. We have no official position on the Boykin bill, We 
| ive made a considered analysis of Congressman Harris’ bill, H.R. 
, and we have come to the conclusion that that bill seems to pro- 
032 | motebest the interests of fair trade competition. _ 
| “Mr. Dincet.. What about the other fair trade bills? 
ime. | Mr. Jeute. I would not call the Bentley bill a fair trade bill. Its 
r, objective is not to establish fair trade competition. T hat is addressed 
ous | oa different problem, the problem of dual distribution. That is a 
«se Where a manufacturer or seller competes at a retail level with 
ho | hiseustomers. That is an altogether different problem. 
“a | Mr. Dincett. Are you aware of the Pepsodent Co. in California 
y the | with respect to fair trade contracts? 





| Jentz. No, sir. Perhaps I am. I don’t know what incident 
ae | qrexperience you are referring to. 
oe Mr, Dineriit. The Pepsodent Co. tried to abandon in 1935 the fair 


being | ide acts for fear of violating the Sherman Acts. Their druggists’ 
| agociations urged their members to boycott Pepsodent, and Pepso- 
they | dent shortly reinstated its fair trade act, and they sent a $25,000 
pend- | check to the drug association. 
sthat ( Mr. Jenre. I do not believe that it is fair for you to malign our 
ither. | members by saying they boycotted the Pepsodent Co. That is only 
lar in | gpassertion unsupported by the evidence. 
Mr. Dinceii. Let me read you a rather enlightening letter. 
mpe- | Mr. Jentr. Is this a matter of court record? 
argu- | Mr. Drnceti. My source was J. C. Powellmont, Jr., “The Politics 
rrect! | of Distribution”. 
here | Mr. Jenve. I am certain hesaid more than his prayers. 
n this | Mr. Drneet.. 1955, pages 235 and 159. 
The CuarrmMAN. I am going to have to suggest now that we have to 
ustice. | gton with other witnesses. I do not want to have to establish a 
an out | mle here of limiting questions, but the gentleman has heard what 
[have been saying since noon, and I hope you will understand what 
Idid say was due to the fact that we have a program here. 
‘trade | Mr. Dinceii. No further questions at this time. 
The CHarrman. Thank you very much. 
Mr. George F. Smith. 
- response. ) 
was & ¢eCHairMAN. Mr. Smith and Mr. Brewster may have permission 
; know | ifile their statements in the record at this point and they will not 
n these | tecalled later on. 7 
s. We | (Thestatements referred to follow:) 


ducted 
SATEMENT OF GroRGE F. SMITH, PRESIDENT, JoHNSON & JOHNSON, NEW 
BikUNSWICK, N.J., on H.R. 1258 
would 


le paid Mr, Chairman and gentlemen, my name is George F. Smith. I am president 

han he Johnson & Jolinson. We manufacture and sell a broad line of surgical 

sher of era products, and se health products—somewhere in the neigh- 

’ "7 : ° 

lalso happen to be president of the Pharmaceutical Manufacturers Associa- 

pretty one hewly organized trade association encompassing the membership of two 

‘gubmit Ree stions of manufacturers of medical and surgical products. 

sced the ne before the Subcommitee on Commerce and Finance of this com- 
iter st year when it was considering the prodecessor Harris bill, H.R. 
“i. 1am aware that your committee has made certain modifications and 
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improvements in the bill since last year, and I am advised by our counge] that 
he believes the present bill provides a sound legal basis for accomplishing jts 
intended purpose. ; 

Johnson & Johnson has long been a stanch supporter of fair trade. We 


believe that fair trade benefits the consumer, the distributor, and the mayp. | 


facturer alike. 
Fair trade enables more consumers to buy at reasonable prices and to be 
served more conveniently in more retail stores. It enables them to get wha 





they want at favorable prices without being exposed to the questionable prac. | 


tices of the discounter. 

Fair trade enables the average efficient retailer to sell at a price that wil] yield 
a living profit. It also protects the small retailer from the predatory pricing 
practices of larger competitors. 

Finally, it enables the manufacturer to obtain the mass distribution whiq 
supports the mass production of his products which, in turn, results in lower 
costs and lower prices. Fair trade also protects his trademarks and goodwill 
against the disparagement resulting from price juggling on his products, 

For these reasons Johnson & Johnson believes that the public interest would 
be served by the enactmentof a Federal fair trade law, such as HR. 1253. 
that would make fair trade available uniformly throughout the country to thoge 
who wish to use this system of distribution. The problem is national, not 
local, and the only sensible solution is a Federal law. 

I shall not further discuss the economic theories supporting fair trade. 
Others have ably covered this ground. I feel that I am most likely to be help 
ful to your committee in your consideration of H.R. 1253 by telling you of some 
of our observations from the field which bear out our belief that fair trade 
is in the public interest. 

For many years we have had several hundred salesmen in the field calling 
upon all types of distributors—independent drugstores and groceries, drug 
chains, food chains, wholesalers of all types, surgical supply houses, and the like. 
Approximately two-thirds of our total sales of consumer products are to inde 
pendent retailers who own only a single store. We estimate that we have well 
over 100,000 of such independent retail customers. They obtain our merchaniise, 
of course, through our wholesalers; but our salesmen call on most of them and 
discuss their problems. Thus, we believe that we have a good knowledge of 
what goes on in the average retail store in this country. 

The value of fair trade is most readily discernible when you don’t have it. 
Therefore, the observations from the field which I am going to relate are based 
on events occurring either before the advent of fair trade in the middle 1930's, 
or during the hiatus in 1951-52 after the Supreme Court had declared the Miller- 
Tydings Act inapplicable to nonsigners and before the passage of the McGuire 
Act, or, more recently, in States where the fair trade acts have been declared 
unconstitutional. 

As a manufacturer, Johnson & Johnson is obviously interested primarly in 


protecting its own business. We believe fair trade helps us to do so. However, | 


this is true in part because fair trade protects others upon whom we depend— 
our distributors and the ultimate consumer. Let me therefore give you some 
observations about how these people are injured in the absence of fair trade. 


INJURIES TO CONSUMERS 


The first thing we have observed is that the consumer is often misled and 
deceived when price cutting begins. One common practice of the price cutter 
is to advertise a cut price on a well-known brand, sell only a limited number 
of this brand, and then attempt to switch the consumer to a little-known, high- 
profit brand. This scheme has been observed by our men in Indiana and Ohio, 
where the fair trade laws have recently been declared unconstitutional. Our 
men say it is also a prevalent practice in Texas, a State that has never had a 
fair trade law. In some instances our salesmen have learned of PM’s (push 
money) being offered to clerks for switching consumers from the price-cut brand 
they want. In one case a customer was advised at 8:45 a.m. that the store was 
out-of-stock on our baby powder which had been advertised at a cut price. 

These sharp practices, frequently evident prior to fair trade, reappear whel- 
ever controls are discontinued. The type of merchant who engages in these 
practices has no interest in our product except as a lure; he wants to sell as 
little as possible at the cut price featured in his advertising. The consumer, at- 
tracted by the apparent opportunity to buy her favorite product at a saving, will 
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often have another product foisted upon her which provides the cutrate store 
extraordinarily high profit. And let me assure you that only a sophisticated 
ys determined consumer finds it easy to cope with the high-pressure selling 
tactics of the sales people in such stores. I can tell you from personal know!l- 
that a sales clerk unable to accomplish the switching process is not at- 
tractive to the store owner who practices that questionable art. 


INJURIES TO RETAILERS 


The most drastic possible effect of price cutting on the small retailer, of 
course, is to put him out of business. Our sales manager in the Louisiana area 
tells us that at least 17 small drugstore accounts in New Orleans have gone 
out of business since fair trade was declared unconstitutional there in 1956. 

1 of these accounts have stated that their decision was directly due to 
the loss of fair trade, and the same cause appears to have been a material factor 
in the other cases. One of our drugstore customers in Indianapolis recently went 
out of business and told us that price-cutting competitors were the cause. 

But there are many other less dramatic types of injuries that the small re- 
iailer suffers when price cutting breaks out. He gets in bad with his customers. 
When they hear of the cut prices offered elsewhere, they accuse him of over- 

ng them. Inu order to avoid these accusations, he takes off his shelves the 
ands which are being price-cut elsewhere and puts them under the counter 
mt of sight. The result is that the retailer is not able to offer and sell the 
brands his customers really want. As one of our men puts it, “When the down- 
own price cutter starts cutting our products, it kills the sale of the cut-priced 
items in all the local neighborhood stores.” Needless to say, when these sales 
gre killed, it not only hurts us, the manufacturer; it also hurts the retailer who 

n't sell the popular brands to his customers. 

One of our most experienced sales managers who began his career as a clerk 
ia corner drugstore gives us this description of what happens to the small 
druggist when the price cutters take over in a town: “His sales drop off, lay- 
dfs occur, he becomes a poor credit risk, his store becomes rundown because he 
apnot buy new fixtures or modernize, and eventually he goes out of business: 
a his business, which once was a thriving one, becomes one that barely gives 
himand his family a living.” 

fair trade critics may say that some retailers are bound to be hurt in our 
@upetitive system of survival of the fittest. But they overlook the fact that the 
mrticular thing that causes the injury I am concerned with—price cutting—is 
dten used to play the game unfairly. It deceives the consumer and enables the 
large retailer to compete in a predatory fashion. Fair trade, like the Sherman 
Act and the Federal Trade Commission Act, is just another means of trying to 
garantee a fair competitive system to our citizens, 


INJURIES TO MANUFACTURERS 


last but not least, price cutting on fair-traded brands hurts the owner of those 
bands, the manufacturer. The most direct way the maufacturer is hurt is in 
the loss of Overall sales in the area where the price cutting is going on. The 
jain fact is that the increased sales of the price cutter—if he doesn’t conveni- 
aly run out of stock on the price-cut brand—don’t make up for the lost sales 
ithe small stores. During the Macy’s-Gimbles price war of 1951 before the 
passage of the McGuire Act, our sales to the 400 competing stores in New York 
lity showed a drop of 20 percent. The price-cut sales of our products by 
Macy's and Gimbles fell far short of making up the difference. 

One of the largest retail drug chains in a State where the fair trade law was 
mently declared invalid advises us that if price cutting continues in its area, 
twill no longer promote our products. The reason is that, as a matter of policy, 
twill not sell our goods at the profitless prices offered by its price-cutting com- 
Mitors, and it will not be put in the position of promoting goods at higher 
Mies than its competitors. Hence, our products will go under the counter. 

Ih addition to our direct loss of sales caused by price cutting, we also find 
lat price cutting damages our reputation and goodwill. A consumer who has 
iit years been buying our brand at a standard price assumes it is worth what 

ways for it. When he suddenly finds he can buy it at the price cutter’s store 
ira fraction of its former price, he begins to think that he has been the victim 

8 conspiracy. He thinks the product can’t be worth what he thought it was, 
tése the price cutter couldn’t sell it at the cut price. He fails to realize that 
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the price cutter may be selling it at little or no profit in the hope of getting him 
to buy some other products at a high markup. He is deceived; and at the Same 
time our goodwill is impaired. 

In a notable number of cases, we have observed a tendency on the part og 


independent druggists, in their own defense, to disparage the price-cut prodyc. | 
For example, one of our representatives relates a situation which occurreg in | 


New York State before fair trade became effective: “When our baby powder 
was offered at 9 cents a can in Syracuse, many dealers took it off sale by putting 
it under their counters and refusing to sell it. When they received a call for it, 
some would condemn the product with an untruthful statement regarding its 
quality and offer a similar product which showed at least a normal profit.” 

I should like to make two other general observations about fair trade: 

First, it is axiomatic that no product can be legally fair traded unless jt jg 
in free and open competition with articles of similar class produced by others 
Thus, when a manufacturer establishes a fair trade price, he does so with the 
ever present threat that if he permits any ‘fat’ to exist in his own costs or 
profit, or in the markups of his wholesale and retail distributors, hig com. 
petitors will be quick to undercut his fair trade price. And even if his cop. 
petitors don’t force him to lower his price, his distributors will. If their profit, 
either percentagewise or dollarwise, is so high that many of them consider it 
unreasonable, general price cutting will break out regardless of fair trade, and 
the manufacturer will find his enforcement problem unmanageable. High dollar. 
profit margins established for retailers of electrical appliances may well be an 
important cause of the problems which that industry had in trying to enforce 
fair trade prices. 

My other observation is that fair trade is purely voluntary from beginning 
to end. No manufacturer has to fair trade his product if he doesn’t want to, 
No retailer has to sell the fair-traded product if he doesn’t want to. Finally, 
the consumer doesn’t have to buy the fair-traded product if he doesn’t like its 
price or quality. 

CONCLUSION 


Johnson & Johnson has now had 24 years of experience with orderly dis 
tribution under the fair trade laws. We also had many years of experience 
with disorderly distribution before the fair trade laws were enacted, during 
the 1951-52 period before the passage of the McGuire Act, and, recently, in 
those States where the fair trade laws have been invalidated. We are con- 
vinced that fair trade brings products to the mass market at the lowest possi- 
ble economic price. We are also convinced that it serves the public interest by 
protecting the consumer and the small retailer against unfair selling practices. 
Finally, it protects the reputation and goodwill of the manufacturer who owns 
the fair-traded brands. 

If fair trade is in the public interest, there would seem to be no reason why 
it is not as much in the interest of citizens of Michigan and Texas as of citizens 
of New York and California. The present patchwork of valid State fair trade 
laws make no rhyme or reason. A manufacturer who is engaged in interstate 
commerce on a national basis finds his distribution pattern hopelessly jumbled 
by the different legal situations prevailing on opposite sides of State lines. The 
only logical solution is a Federal fair trade law, such as H.R. 1253, which will 
enable those who wish to use a fair trade system of distribution to use it 
uniformly throughout the country. 


Law ScHoo.t ofr HARVARD UNIVERSITY, 
Cambridge, Mass., March 12, 1959. 


House COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Congress of the United States, 
Washington, D.C. 

GENTLEMEN: I write in opposition to the several bills authorizing resale price 
maintenance which are about to be considered by you. I shall put my objec 
tions briefly, since I am sure that your familiarity with the problem makes 
unnecessary more elaborate argument. 

(1) Resale price maintenance deprives the economy of the benefits of com 
petition among distributors and retailers. 

(2) Resale price maintenance makes it easier for large manufacturers tacitly 
to agree to eliminate competition in manufacturers’ prices. 


ee ——EeE——— 
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him (3) Resale price maintenance which is not voluntary for a distributor sub- 

same to it is a species of private government repugnant to our deepest traditions 
of individual economic self-determination. 

a (4) Resale price maintenance based on notice affixed by the proprietor is a 

et 


- | goeeies of equitable servitude and a restraint on the alienation of chattels re- 
od in t to our long legal tradition assuring freely transferable property rights. 


wider | (5) Resale price maintenance achieved by conferring a federally created 
tting rty right in goods in the hands of a purchaser oversteps the careful limita- 
or it, 


tions which the Constitution places on congressional power to confer proprietary 
ig its privileges embodied in the patent provisions. 

{ would underscore two points. First, a time when fears of inflation curb 
: many economic activities of importance to national survival is no time to encour- 
age the imposition of private levies on the economy in the form of noncompeti- 
thers. tive profits. Second, legislative authorization of more and more areas of im- 
h the munity from competition can only lead ultimately to a “guarantee state” and 


| greater and greater Government responsibility for the direct control and regu- 
Com | ation of all economic activity. For these reasons especially, then, I urge oppo- 
} com | 


| gtion to all legislation which seeks to facilitate resale price maintenance. 
profit, | Sincerely, 


der it KINGMAN BREWSTER, MJr., 
e, and Professor of Law. 
lollar- | 


bean | The CHarrMAN. ‘This concludes all the witnesses for this afternoon. 
nforce The committee will adjourn until 10 o’clock in the morning, at which 


. | time, according to the information we have, the Honorable Emanuel 
int ty | Odller will be the first. witness. 


inally, | (Whereupon, at 5:05 p.m., the committee was recessed, to recon- 
ike its | yeneat 10a.m., Wednesday, March 18, 1959.) 
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FAIR TRADE, 1959 


WEDNESDAY, MARCH 18, 1959 


House Or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman) presiding. 

The CHarRMAN. The committee will come to order. 

The first witness this morning is our distinguished colleague, the 
Honorable Emanuel Celler, chairman of the great Committee on the 
Judiciary of the House of Representatives. , 

Mr. Celler, we are glad to extend to you a cordial welcome to this 
committee. We will be very glad to have your testimony. 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Cetter. Thank you very much, Mr. Chairman. It is always 
very comforting to appear before you and your distinguished col- 
leagues on this committee. And I want to thank the committee and 
you, Mr, Chairman, for this opportunity to testify on H.R. 1253, 
offered by your good self, and the related bills which would have 
Congress enact a Federal fair trade law. 

Since these bills will have a direct effect on the distribution of 
virtually every commodity purchased by the consuming public, your 
hearings are very important, indeed. Before Congress takes any 
action, it is essential that there be a thoroughgoing study of the im- 
pact of “fair” trade legislation on the public welfare. 

In my view these bills contain a complete reversal of congressional 
policy on resale price maintenance. They will have the effect of, 
shall I say, an atomic bomb on long established principles that sup- 
port a competitive free enterprise system. 

Ihave long been an opponent of the system of price fixing that 

ie the so-called fair trade laws. The present collapse 


, of fair trade, its repudiation by many States, and its rejection by 
| minufacturers that formerly supported it, vindicate the position I 


have taken. 
Notwithstanding our experience with fair trade, however, its advo- 


| cates persist in their efforts to have the Federal Government assure 
| their private profits at the expense of the consumers and efficient eco- 


— 


nomic progress, Their persistence is all the more amazing in the 
face of the fact that “fair” trade, because it shackles wholesalers 
and retailers to prices that have been established by manufacturers 
| for their own purposes, has been demonstrated in the long run to be 
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—— to the best interests of the very groups that support | 
it. 

_The history of fair trade in the American economy has been a 
history of failure. Before World War I and for more than 9 
years, associations of brand-goods manufacturers, led by the Amer. | 
ican Fair Trade League, unsuccessfully sought a Federal fair trade | 
law. Although Federal price maintenance bills were introduced jn 
every session of Con from 1914 to 1930 none were passed. 

In the panic of the depression years, leadership of the fair trade 
movement was taken over by wholesale and retail merchant. aggocig. 
tions, primarily the National Association of Retail Druggists, who 
concentrated their effort at the State, rather than the Federal ‘level | 
By organizing a powerful lobby of druggists under captains in each 
district, in the 10 years following 1931, the NARD was able to pre. 
sure 45 States into accepting its draft of a fair trade bill, Only 3 
States out of the first 32 that passed the druggists’ Fair Trade Act | 
had held public hearings. 

In 1937, however, the NARD lobby contended to Congress that 
the States had carefully considered the issues and had adopted fair 
trade to support the public welfare. Congress nonetheless refused 
to exempt fair trade practices from the antitrust laws in a separate 
bill, The NARD was only able to secure enactment of the Miller. 
Tydings amendment to the Sherman Act through the device of at. 
taching it as a rider to the appropriations bill for the District of 
Columbia. 

After World War II the proponents of resale price maintenance 
received one setback after another. In 1951, the U.S. Supreme Court 
in the Schwegmann case ruled that Congress, in the Miller-Tydings 
amendment, had exempted only those price-fixing arrangements which 
had been agreed upon by the parties. It was limited, therefore, to 
those who actually signed. The coercive provisions in the State laws 
to control the prices of sellers who refused to sign fair trade contracts 
could not be enforced. Although Congress in 1952, in the MeGuire 
Act, expressly exempted the nonsigner clause, fair trade since has been 
repudiated in an increasing number of States and abandoned by the 
manufacturers that were its strongest adherents. At the present time, 
the supreme courts of 16 States have stricken dov-n all or part of their | 
fair trade laws on the ground that they contravened fundamental prin- 
ciples guaranteed by their State constitutions. In a footnote to my 
statement I list these States (Arkansas, Colorado, Florida, Georgia, 
Indiana, Louisiana, Michigan, New Mexico, Oregon, South Carolina, 
Utah, Kansas, Kentucky, Ohio, West Virginia, and Nebraska). When 
you add the States that never did accept fair trade (Vermont, Mis- | 
souri, and Texas), there is a total of 19 States opposed to this type of 
subsidy, which is exacted from the general consuming public. 

The principal evil that results from fair trade—the maintenance 
of artificially high consumer prices—has been exposed in State after 
State. After the Supreme Court of Ohio ruled the nonsigner clause 
unconstitutional, for example, prices on automatic coffemakers quickly 
dropped from the $39.95 fair trade price to a $29.97 competitive price. 

Electric frying pans, which had a list price of $19.95 were uced | 
to $13.87. After an initial flurry of reduced price sales, in Ohio | 
as in the case of other States that outlawed fair trade, the market 
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soon became stable. The dire consequences that had been predicted 
. the fair traders—widespread business failures, increased concen- 
: nd predatory excesses by monopolists—did not occur. The 
| tration, and p . 7 : 
a | only result was that the consuming public received the benefit of 


x) rices settle in the competitive market at about 20 percent 
having Pp , , 

T | ower than the former fair trade list prices. ’ 

| Those of you who are older members may remember that in 1952, 


when the McGuire Act was being considered, I brought into the 
House of Representatives three baskets. I purchased 11 articles in 
d 3 Peoples Drug Stores. I purchased one basket of them in the District 
>: | 2 Faambia, where there was no fair trade. I purchased the same 
h articles in Bethesda, Md., where there was fair trade. I purchased 
| the same articles in Arlington, Va., where there was fair trade. And 
this is the result of a comparison of the prices that I paid for these 
| identical articles. And this appears in the Congressional Record of 
| May 7, pages 4909 and 4910. 
Mr. Frrever. What year? 
hat Mr. Cetier. 1952. I said as follows on the fioor: 


fair [| purchased 10 cubic centimeters of u. 40 protamine zine Lilly insulin, used 
by diabetics. The price in the District of Columbia was 98 cents. The price in 
sed )} Maryland was $1.29. The Maryland price was 32 percent above the District 
rat rice. In Virginia—in Richmond, for example—the same article, Lilly’s insulin, 
ller- | was sold at $1.48. If you can tell me that the public is protected by fair trade, 
‘at. | [would like to know why those differences in prices. 
t of | I purchased a BD Yale 26-gage 1-inch hypo needle, used to inject insulin into 
ys a sick person’s body. In the District of Columbia the price was 15 cents. In 
Virginia the price was 20 cents—33 percent higher in Virginia. In Maryland 
ance | theprice was 23 cents—53 percent more in Maryland. 
‘ourt I purchased 100 Bayer aspirin tablets in Virginia, Maryland, and the District 
lings | f Columbia. In the District of Columbia the price is 46 cents. What was the 
‘© | pricein Virginia? The price was 59 cents. I paid 28 percent more for the same 
‘hich artide in Virginia. What was the price in Maryland? Fifty-nine cents. Again 
e, 10 | [paid 28 pereent more for the same article in Maryland. 
laws I purchased some 12-ounce bottles of Phillips milk of magnesia. Here are the 
racts | bottles. In the District of Columbia the price was 34 cents. In Virginia it was 
Juire 14percent higher, or 39 cents. Similarly, in Maryland it was 14 percent higher, 
: | or39cents. 
been I purchased some large tubes of Ipana toothpaste. See the difference in these 
y the purchases. I paid 27 percent more for the Ipana toothpaste in Virginia than 
‘time, | [did in the District of Columbia. In the District of Columbia the price was 
their | cents. In Virginia the price was 47 cents; and, likewise, in Maryland, it 
; was 47 cents. 
pril- | [purchased packages of 20 Gillette blue blades. In the District of Columbia 
to my | theprice was 87 cents, whereas in Virginia I paid 11 pereent more, or 98 cents, 
orgia, md also 11 percent more in Maryland, namely, 98 cents. 


olin’, | Leould go on and give you all the other articles that I purchased, 

When | tothe effect that I paid 20, 25, and 30 percent more for the identical 

, Mis- | aticles where there was so-called price maintenance. 

ypeo! | Mr. Frepet. You mentioned that you bought the articles from the 
Peoples Drug Stores in the District of Columbia, which is a chain- 

enance | drugstore outfit. 

e after | Didyou buy from a chain in Maryland and Virginia? 

clause | Mr. Cruzer. 1 bought from the same stores, the Peoples Drug 

juickly | Stores—the same company. 

p price. me for example, for a bottle of whisky—— 

a | Cuatrrman. Ina Peoples drugstore? 
n Ohio Mr. Cetter. Yes. I nad the bottles in the well of the House, but 
market | [held onto them pretty securely. I was afraid I would lose them. 


ct 
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I purchased a fifth of Black Label Schenley whisky in the Distrig 
of Columbia at $3.23. What, for example, did I pay in Maryland, 
just across the border, for the same identical bottle? I paid $4.39, 
a difference of $1.09. 

Mr. Friepev. But we have a tax in Maryland that you do not hare 
in the District of Columbia. 

Mr. Crier. It makes no difference. In Maryland they have prig 
maintenance. 

Mr. Frrepex. But we still have an additional tax. 

Mr. Cetuer. But the Federal taxes are the same. And I have jp 
this statement the taxes, and they are inconsequential. They are only 
a few pennies. I will give you that in a minute. Actually, the tax 
in the District of Columbia is 15 cents a fifth. In Maryland the tax js 
19 cents a fifth. So the tax was more in Maryland than in the 
District of Columbia, by less than a nickel, and I paid $1.09 more, 
nonetheless, in the State of Maryland, where they have fair trade, 

The principal evil that results from fair trade, the maintenance of 
artificially high consumer prices, has been exposed in State after 
State. 

Legal rulings, however, have not been the primary causes that have 
led to the abandonment of fair trade. Consumer resistance to high 
prices, mounting unemployment, warehouses stocked with unsold 
merchandise, and the relentless pressure of substitute merchandise 
from competitive distribution channels were equally as important. 

Fair trade simply does not work. The enormous costs involved in 
comparison shopping, legal fees, and policing fair trade enforcement, 
alone, have been major causes for its abandonment by the mam- 
facturers. 

Fair trade essentially is a system of price fixing at the retail level 
which is directly contrary to Federal antitrust principles. As the 
Supreme Court said in the Schwegmann case, unless expressly ex- 
empted by Congress all fixing of retail prices, whether by agreement or 


by coercion through the nonsigner clause, is inherently an unreason- | 


able restraint of trade. For this reason the Congress has never per- 
mitted fair trade to operate in the District of Columbia. 

All that Congress has ever done in the past for fair trade is to 
enact enabling legislation to suspend the Federal antitrust laws in 
those instances where the States have permitted fair trade. To over- 
come the manifest failure of fair trade at the State level, now its sup- 
porters, again led by the National Association of Retail Druggists, 
seek to override the States and have the Federal Government prescribe 
fair trade on a nationwide basis. In this effort they are resurrecting 
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attempts at Federal legislation for retail price maintenance which | pug, , 


were abandoned in 1930 after nearly 20 unsuccessful years. This new 
effort would have Congress enact for the first time a substantive 
Federal fair trade law. 

FLR. 1253, for example, would amend section 5 of the Federal Trade 
Commission Act by adding express authority for a manufacturer— 


to establish and control, by notice to his distributors, stipulated or minimum 
resale prices * * *. 


Tn addition, H.R. 1253 makes it unlawful— 


for any distributor with notice * * * to sell, offer to sell, or advertise ao? 
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st a different price from the stipulated price or at a lower price than 
the minimum resale price. In this bill an inherently unreasonable re- 
graint on trade, complete foreclosure of price competition at the 
retail level, would become an integral part of substantive Federal 


‘And I want you gentlemen please to understand that. It becomes 
a part of the Federal law, the fabric of Federal law. It would repeal 
the basic antitrust policy which has been embodied in more than half 
acentury of Sherman Act enforcement. It would overturn and sweep 
away a multitude of court decisions. Even more significant, de- 

rtures from prices fixed at the whim of manufacturers would con- 
stitute a positive violation of Federal law. 

J never heard of such a thing, whereby a manufacturer could say 
that you or I have violated a Federal law and he could determine 
whether we did actually violate it or not. That is the import of this 
bill, [say to the distinguished chairman. 

The CHarrMaNn. Now, would the gentleman permit an interruption ? 

Mr. Cetter. Certainly. 

The CuarrMAN. Who provides for the Federal law ? 

Mr. Cetter. Congress. 

TheCuarrMan. Who provided for the Sherman Act ? 

Mr. Cetter. Congress. 

The Cuarrman. Well, who is considering this particular proposal 
asamendment to the present Federal law ? 

Mr. Center. Congress. 

The CHarrMan. Does that not, then, become Federal law ? 

Mr. Center. Yes. 

The Cuarman. I do not think the charge, then, is appropriate. 

Mr. Cetter. But Congress, I will say to my distinguished chairman, 
by this provision delegates to a private individual. It says to the 
manufacturer, “You cannot or need not make a price arrangement, 
and if you do make a price arrangement the law is violated.” And 
the manufacturer could, for example, make price arrangements ac- 
erding to his own will or caprice. He could say in one State he 
would make the arrangement and in another State he will not make 
the arrangement; so that the seller in one State would be violating 
the Federal law and in another State he will not be violating the 
Federal law. I will come to that in a minute, and I will show you what 
the Supreme Court said with reference to that kind of legislation. 

We cannot scuttle the antitrust laws and abandon the very source 
of this country’s economic well-being to gratify the enthusiastic mis- 
guidings of retail druggists. 

Another consequence of H.R. 1253 is that it subjects the Federal 
Trade Commission to an untenable position. This bill makes the 
FIC responsible for preventing both unfair methods of competition 
and deceptive trade practices and at the same time, for maintaining 
the prices fixed by all the manufacturers subject to its jurisdiction. 

May I have the chairman’s attention? I am very anxious for the 
Chair to listen to the following, because it will be an elucidation of 
what I have been trying to explain. I would appreciate it if the 
gentleman would hearken unto these words, please. I say that with 
alldue deference to the Chair. 
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Mr. Wituiams. Mr. Celler, I was privately arguing that point tha 
you just made with the chairman, supporting your position. 

Mr. Cruzer. I want to say that I hold an affectionate regard fp, 
the chairman, and I know that he has pleasant feelings toward myself 

The Cyaan. Of course, the feeling is mutual, and I have th 
greatest admiration for the gentleman; but the gentleman was makine 
a very incisive point, that if this proposed legislation were to be 
adopted by the Congress, then we would permit the violation of Fed. 
eral law. I did not think that that was the actual fact. I know the 
gentleman did not intend to make the statement that it would be con. 
trary to Federal law. 

Mr. Cetter. I did not quite put it that way; but you get the gist 
of what my thrust is from what ] am reading. 

H.R. 1253 makes unfair methods of competition and departures 
from the manufacturers’ stipulated or minimum resale price equally 
unlawful under section 5 of the Federal Trade Commission Act. De 
spite the averments of the NARD to the contrary, how can there by 
any doubt that the FTC would be obliged to enforce and police the 
fair trade prices authorized in this bill ? 

It is indeed anomalous that an agency created by Congress to pro- 
tect and preserve competition should, after a life of 45 years, be 
converted to an instrument to police and perpetuate unreasonable re- 
straints on trade. And what of the cost? How much is Congress 
expected to appropriate to enable the FTC to maintain manufacturers’ 
fair trade prices ? 

It is no answer to say that the FTC would have discretion as to the 
extent of its activities under the provisions of H.R. 1253. Can there 
be any doubt that the supporters of fair trade and this bill would 
severely criticize the FTC in the event it did not discharge its respon- 
sibilities as to all of the business conduct the bill makes unlawful! 

H.R. 1253 also contains confusing contradictions that will require 
many lawsuits to resolve. In the bill, section 5 of the FTC Aet, 
as amended, contains the enabling provisions of the McGuire Act, 
carried forward in subsections 5(a) (2), (3), and (4). At the same 
time, subsections 5(a) (5), (6), (7), (8), and (9), superimpose the 
provisions that make it a violation of Federal law for a retailer to 
vary the price charged to the consumer from the price fixed by the 
manufacturer. There is no indication in the bill as to whether the 
State law or Federal law is to prevail. If the State law has been 
held to violate the State constitution, will the Federal law be oper- 
ative? Can a manufacturer select some States in which he will fix 
prices and select others in which he will not fix prices? Must the 
price he fixes be the same in every State, or can he vary it State by 
State, or even fix differing prices within one State ¢ 

The bill authorizes the manufacturer to— 


establish schedules of resale prices differentiated with reference to any criteria 

not otherwise unlawful. 

Does this permit a manufacturer to discriminate between different 

types of stores in the same State or city on the basis of size, volume of 

purchases from his competitors, location, or for a host of other reasons! 
The language is very imprecise. It uses any criteria, and the man- 

ufacturer can use any criteria in setting his prices. 
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Itis clear that enactment of H.R. 1253, in addition to its price fixing 
evils, will open a Pandora’s box for litigation. Years would be 

mired to required to define the commercial and governmental rela- 
tionships that are affected by this bill. 

In addition to the incorporation of resale price maintenance into 
Federal law for the first time, H.R. 1253 has another innovation that 
igeven more dangerous, to my mind. The bill delegates to private 

jes the determination of the content of Federal law as well as the 
etermination of the acts that constitute a violation of Federal law. 

ILR. 1253 is tantamount to making the breach of a private com- 
mercial contract a Federal offense. The bill would punish those who 
sll beneath prices established by private individuals. 

Under H.R. 1253, the manufacturer is delegated the power to make 
illegal today what was legal yesterday. Since he can impose or remove 
fair trade on his goods at his sole discretion by the mere giving of 
notice, the manufacturer can determine when the retailers’ actions are 
lawful or unlawful. Federal law is made a matter of the will and 
whim of any manufacturer who makes branded merchandise. The 
manufacturer can determine whether this particular retailer is to be 
pound by Federal law, but that another is not to be bound. Moreover, 
the FTC, an agency of the Federal Government, will have its juris- 
diction dependent upon the uncontrolled discretion of a mere private 
citizen, the manufacturer. 

Surely such a sweeping delegation of the commerce powers of the 
Congress will never be permitted. Its mere proposal is shocking. 

Although the power of Congress under the Constitution to regu- 
late interstate commerce is plenary, I do not think we have the. power 
to abandon its regulation to the extent permitted by H.R. 1253. I 
believe the factual situation in this instance is comparable to that 
presented to the Supreme Court when it considered the constitution- 
ality of the National Industrial Recovery Act. Under NRA, legis- 
lative power had been delegated— 


not to a public official responsible to Congress or the Dxecutive, but to private 
individuals in the industries to be regulated. 


And I am quoting from the case of Yakus v. United States (821 U.S. 
414, 494), a case decided by the Supreme Court in 1944. The Supreme 
Court ruled, Chief Justice Hughes speaking for the Court, as follows: 


Such a delegation of legislative power is unknown to our law, and is utterly 
inconsistent with the constitutional prerogatives and duties of Congress. 


That was part of the opinion in U.S. v. Schecter Poultry Corpora- 
tion (295 U.S. 495, 537 (1935) ). 

When Congress-was considering the McGuire Act in 1952, the Judi- 
cary Committee conducted extensive hearings on the effects of fair 
trade. In this investigation it was found as follows: 


(1) Concentration of economic power is promoted. The small merchant, with 
his prices rigidly fixed by fair trade, cannot meet the competition offered by 
his powerful competitors, the chains, the department stores, and the mail order 
hotses. Fair trade aids big business at the expense of small business, promotes 
the growth of monopoly power, and relegates the independent merchant to a 
subservient position in the economy. 

(2) Violations of the antitrust laws, particularly boycotts, intimidation and 

ination are fostered. Manufacturers have been coerced to maintain fair 
trade by campaigns to put the offender's merchandise “under the counter.” 
Price cutting outlets have been “persuaded” by organized pressure to revise their 
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policies. Wholesalers have been exhorted in trade publications to boycott ro 
tailers who refuse to conform. Even its stanchest advocates admitted that 
resale price maintenance programs cannot work effectively in the absence of 
collective action among retailers, and between retailers and manufacturers, 

(3) The consumer is treated unfairly and is required to submit to the artifi- 
cially high price umbrella that protects the inefficient retailer. 

In the face of all these facts, why do the advocates of fair trade 
want this legislation? They claim they want it to prevent “loss-leadep 
sales.” Just how extensive are loss-leader sales? The District of 
Columbia has no fair trade law, but I have heard no complaints that 
retail business here is jeopardized by sales below costs. Small busj- 
ness failures in the District of Columbia are no higher than in the 
States that have fair trade. 

There have been no serious studies of the extent of loss-leader sellj 
in the United States in recent years. In 1955 the Canadian Restrie. 
tive Trade Practices Commission, however, conducted an extensive ip. 
vestigation of this problem in markets which are comparable to those 
of the United States. The Canadian Commission found— 
that the practice of selling articles at prices below net purchase cost is not 
prevalent in any of the lines of trade for which information was obtained ip 
the inquiry. In fact, it appears that sales on such a basis are made infrequently 
and the evidence does not suggest in any way that selling of this sort is a 
practice in any line of trade, even among a minority of the dealers. 

The cry of “loss leader” is no more than an apithet applied toa 
person who sells below the high fair trade markup. There is no evi- 
dence that sales below actual cost of acquisition are frequent in either 
fair trade or non-fair-trade States. The high markups of 40 percent, 
50 percent, or 60 percent on some fair trade pre however, are 
notorious. Protection of these high markups from the competition of 
efficient retailers who are willing to do a profitable business on a lesser 
margin, is the’real objective of fair trade, not the eradication of the 
loss-leader sellers. 

Now, if you want to get after our loss leader, there are bills in the 
House which have sought to attack loss leaders. I have before mea 
Senate bill, and I think comparable bills have been offered in the 
House, which amend the Clayton Act to prohibit sales in commerce 
at unreasonably low prices where the effect may be to injure competi- 
tion. 

In any event, it is not necessary to impose the fair trade straitjacket 
on all business to meet this problem. It would be sufficient to pass a 
law that restricted price cuts on goods to some minimum markup over 
invoice cost, if the real objective was to solve the loss-leader problem. 
But to attack the loss leader by this very pervasive bill is like burning 
down the house to roast a pig. 

In conclusion, I want to emphasize my opposition to fair trade and 
to the enactment of these bills that would include it in Federal law. 
I believe fair trade is bad for the consumer, and for the small re- 
tailer. A Federal fair trade law would negate the most fundemental 
principles that have sustained our economy under the free enter- 
prise system. 

And, Mr. Chairman, may I be privileged to offer as an appendix 
the debate that occured to which I have referred in the Congress in 
1952? 
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The CuamrMaN. Yes. Let it be included in the record with your 
t. 
ae concludes your statement, doesit not? _ 

Mr. Cetxer. Yes, sir. Thank you very much, sir. 

The Cuairman. We thank you for the statement of your views on 
this problem, which help to point up the issues which are involved 
wa may be some questions by some members of the committee. 
[ imagine you have a heavy schedule and would like to get away 
as early as possible, but there might be a few questions, if you do 

ind, 
Mie, CELLER. I am presiding at a hearing at the Judiciary Com- 
mittee, but, 1 would be glad to answer some questions. ' 

The CuarrMAN. Are there any members of the committee who 
gould like to ask Mr. Celler some questions ? ' 

Mr. Wuu1aMs. Mr. Celler, you have given us a splendid statement 
of your attitude and your feeling with respect to fair trade legislation 
ingeneral. 

’ was very pleased to see in your statement what appeared to be a 
filtering through of some compliments for States rights, which I sub- 
wribe to, as you well know. 

While I take grave exceptions to some of the comments that you 
made with reference to the principle of fair trade, I am afraid that 
[find myself in agreement with you with respect to this bill; that is, 
the underlying philosophy of this bill, which in my opinion provides 
for an additional Federal encroachment upon the rights of the several 
States. 

You are chairman of the Judiciary Committee. You have had ex- 
tensive experience in the practice of law and also in the legislative 
field dealing with Federal and State relationships. As I understand 
it, the premise for this legislation, or the basis on which the propon- 
ats of the legislation would presume to take Federal jurisdiction over 


_ wtail sales is that the act of selling at retail a product which has 


previously moved in interstate commerce is in itself an act in inter- 
satecommerce. Am I correct in that? Is that your interpretation? 

Mr. Cetter. That is correct. Those goods are either in interstate 
commerce, or they affect interstate commerce. 

Mr. Wiu1aMs. That is right. That is the premise on which this 
bill is based, is it not ? 

Mr. Cetter. Yes, sir. 

Mr, Witu1ams. And therefore the proponents of the legislation as- 
sme, or presume, that the retail sale of such products becomes thereby 
iact in interstate commerce. 

Mr. Cetter. That is right. 

Mr. Wii1ams. I know that you are familiar with labor legislation. 
Do you know what the standard or yardstick is used in determining 
whether a retailer comes within the jurisdiction of the minimum wage 
lw, the Fair Labor Standards Act ? 

Mr. Center. Well, there is a broad clause used, that which affects 
interstate commerce. 

Mr. Witttams. That is right. 

Mr. Crtter. Sometimes the goods that a workman is working on 


= the “stream” of interstate commerce. They have often used 
at term. 





230 FAIR TRADE 


Mr. WituiaMs. But by no stretch of imagination are countr drug. 
gists, the little independent druggists on the corner in the small to 
considered to be in interstate commerce, under the present situation 

Mr. Ceyter. You must remember that the Supreme Court has 
ruled very frequently that the congressional powers under the intep. 
state commerce clause are very broad. 

Mr. Witu1aMs. I understand. 

Mr. Cetrer. And they have been very solicitous in protecting the 
congressional powers. 

Mr. Wiiuiams. But the point I want to make is this: Thus far 
the Congress has not considered the little retail druggist to be iy 
interstate commerce for purposes of minimum wage, so to speak. 

Mr. Cetier. Yes. That is correct. 

Mr. Wititams. Now, if this bill is passed, will that little country 
druggist have any defense whatsoever against attempts in Congres 
to place him under the Minimum Wage Act ? 

Mr. Cetier. You raise a damn nice question, there. I would not 
want to answer that offhand. I would like to think about that. That 
isa very pertinent and a very cogent question. 

Mr. Witi1aMs. In other words, if he is in interstate commerce for 
one purpose, he is in interstate commerce for the other purpose, is 
he not? Or he should be considered that way ? | 

Mr. Cexter. He might. It is a different type of commerce; but, | 
again, I would like to look into that. 

Now, of course, in exercising its plenary powers, Congress should 
determine the policy. Whether they should go as far as to say an | 
employee of a retail druggist shall be under the minimum wage | 
standards, of course, is a struggle that is going on now. A lot of 
organizations want just that, and other organizations are opposed. 

Mr. Wirr1aMs. I understand that. Here is the point that I am 
trying to make—— 

Mr. Crter. I will say this: If we pass a bill like this, it could be 
used as a strong argument in support of making labor in a retail 
establishment like a drugstore subject to the laws that you mention. 

Mr. WiuuiaMs. That is exactly the point. 

Mr. Cetirr. It is an argument. 

Mr. Witu1aMs. Now, if the little country druggist—and T am think- 
ing in terms of the little country druggist, because I was raised ina 
country drugstore; my father was a country druggist—is to accept 
the blessing, so to speak, of Federal protection, by submitting himself 
to Federal control under the Commerce Act, then by the same token 
would he not be obligated to assume the responsibilities that go with 
being in interstate commerce ? 

Mr. Ceier. You ask the question in different language. I would 
like to examine some of the cases on that. 

Mr. Wiis. I am speaking as a matter of right and wrong, now. 

Mr. Cetier. I would like to address myself to the legal aspects, 
the constitutional aspects. 

I would deem it a privilege if you would give me the right to cover 
that later, after I have consulted some of the cases on this. Would you 
give me that privilege? 

Mr. Wut1aMs. I would be glad to have you do that. 
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The CuarRMAN. Is it not a fact, Mr. Celler, that all retail estab- 
ie jishments that handle any commodity are in interstate commerce, sub- 
} st to the minimum wage laws, with the exception of the exemption 
vi rovisions in the Minimum Wage Act? 
uF Couier. That is right. In other words, the Congress may 
. exempt a retail store, and then they are not covered. 
The CHamrMaN. And that isthe present law, today? 
the Mr. CELLER. Yes. But the gentleman from Mississippi goes further 
7 than that. He speaks of labor in a retail drugstore, and questions 
far whether they shall be subject to Federal control by way of the mini- 
sin mumwage law. aia! a ; ‘ 
The CHaiRMAN. Well, if it had not been for the exemption in the 
present law, they would now be subjected to it. 
Mr. Cetter. That is right. I mentioned before the question of 
ry licy. Congress has the power to exempt, if it wishes. 
ress | ;WauuiiaMs. That is right. But the point that I am making is 
that the passage of this legislation would remove the only valid argu- 
ra ment that they have for maintaining that exemption, would it not? 
P Mr. Cettrr. Well, it tends that way; but, again, I do not want to 
for | bepinned down. I would want to be sure about that. 
a The following letter was later received from Mr. Celler :) 
HOUSE OF REPRESENTATIVES, 


b COMMITTEE ON THER JUDICIARY, 
ut, | Washington, D.C., March 23, 1959. 


@, 18 


| Hon. OxEN HARRIS, , 
ould (hoirman, Interstate and Foreign Commerce Committee, 
vy an | House of Representatives, Washington, D.C. 


W Deak Mr. CHAIRMAN: In accordance with your permission to submit an answer 
ot of | tothe questions asked of me by Representative John Bell Williams of your dis- 
i ed committee when I was testifying on March 18, 1959, in opposition 
d to ZR. 1253, I respectfully tender the following and request that it be incor- 

am porated into the record of the hearings on my testimony. 
The power of Congress to regulate interstate commerce under article I, see- 
ld be — tion 8, clause 2 of the Constitution is very broad indeed. The highwater mark 
+ in Supreme Court interpretation of the extent of this power was probably 
retail rached in the often cited case of Wickard v. Filburn (317 U.S. 111 (1942)). 
ntion. | Inthat case the Court held that Congress could, under the Agricultural Adjust- 
nent Act of 1988, cause a farmer to be penalized for growing wheat on his own 
frm in excess of his assigned quota although it was assumed that the wheat 
° , wis to be entirely consumed on the farm. The farm was located entirely 
rhink- vithin a single county in the State of Ohio, its wheat acreage was tiny—23 
d in & | wres—the amount of excess crop was small—239 bushels—and the amount of 
accept | Mualty was not significant—$117.11. Yet the Court held it within the con- 
imself } Mitutional power of Congress to regulate the growth and consumption of this 
wheat on the reasoning that its use had an “economic effect” on the marketing 
token itwheat in interstate commerce. It was concluded that insofar as the wheat 
) with | gown and consumed on the farm displaced wheat that was moving in interstate 
commerce, it “affected” the stream of interstate commerce and hence came 
would vithin Congress’ constitutional power to regulate. This decision was reaffirmed 
aly last month in a per curiam order of the Supreme Court, summarily dis- 
ming of a similar case, United States v. Haley (No. 587, O. T. 1958 (decided 

r, NOW. | February 24, 1959) ). 

spects, With reference to the specific field of labor standards, alluded to by Mr. 
Williams, Congress’ power to regulate interstate commerce has been similarly 
iterpreted as extensive. It has been held, for example, that the Fair Labor 
> COVE | Standards Act of 1988 could constitutionally be applied to the elevator operators 
ld you | ud maintenance personnel of an office building located entirely within one State 
Wt whose tenants manufactured clothing moving in interstate commerce. 
Kinchbawm v. Walling (816 U.S. 517 (1942)). It therefore appears to me, in 
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answer to Mr. Williams’ question, that, as pointed out by the chairman Mr 
Harris, Congress does possess constitutional power to impose labor standards oy 
the retail operations of the “country druggist.” I think it clear also that in 
certain circumstances—at least during periods of wartime and national emo. 
gency—Congress can even constitutionally regulate the prices at which goods are 
sold at retail by the “country druggist.” See for example, Emergency Prics 
Control Act of 1942 as amended (56 Stat. 23 as amended, 50 U.S.C. App, 99 
et seq.) ; and Yakus v. United States (321 U.S. 414 (1944) ). 

Nevertheless, I gravely doubt the constitutionality of H.R. 1253 because 
inter alia, of the manner in which regulation of retail prices it proposeq I 
think it dubiously constitutional for Congress to delegate to private persons 
the power to determine whether or not private commercial transactions are Jay. 
ful or unlawful under Federal law. For Congress to permit a private citizen to 
say that an action lawful yesterday will be unlawful tomorrow without also 
giving adequate policy guides as to the types, exact nature, extent, and number 
of contracts permissible, is, in my judgment, an unprecedented abdication of 
legislative responsibility. I recognize that it has been held that State legisla. 
tures might so delegate a similar authority under the police powers reseryeq to 
them under the Constitution without infringing the 14th amendment, 04 
Dearborn Distributing Co. v. Seagrams Distillers (199 U.S. 183 (1938)). 
Quaere, however, whether Congress can, under the fifth amendment, delegate 
the broader power proposed in H.R. 12553. 

Beyond these constitutional considerations the Congress must, of course, ep. 
sider the conflicting policies involved and must decide whether it would be 
wise to legislate in these areas. So far Congress has not seen fit to regulate 
retail druggists so closely, either as to prices charged or as to wages paid. For 
the reasons set forth in my statement, I strongly urge that Congress should not 
give manufacturers the powers that would be granted under H.R. 1253. I be 
lieve it would be unwise and irresponsible. 

Moreover, I think, as Mr. Williams has stated, that enactment of HR. 123 
would tend to undermine the contention that country druggists should con- 
tinue to be exempted from the Fair Labor Standards Act. If the policy under. 
lying H.R. 1253 were considered sound, it would be wholly inconsistent for pro- 
ponents of that measure to argue against limiting further the exemptions con- 
tained in the Fair Labor Standards Act. 

With all good wishes. 

Sincerely yours, 


EMANUEL CELLER, Chairman, | 


The CuatrmMaNn. Does anyone else have any questions? 

Mr. Younger? 

Mr. Youncer. Mr. Celler, in your study of this question, do you 
believe that any article, where there is a trade-in, can be fair traded! 
Mr. Cetier. Do I believe that any article should be fair traded? 

Mr. Younger. No. I say: Do you believe that where there is an 
article at retail sales on which they can take a trade-in, that article 
can be fair traded, in your opinion ? 

Mr. Ceiter. Like an automobile, you mean? I think conceivably | 
it could be. It would become considerably complicated, because the 
old automobile you are taking in can be priced as high or as low 
as you wish. It would be very difficult. But if it is branded, then it 
could come in under this act. A Ford car is branded; a Chevrolet is 
branded. I presume it could come under this act. But it would be 
awfully hard to police it, and to determine whether there was or 

‘ was not violation of the notice, because a man could put any valuation, 
he wants on the old automobile for which there is a trade-in. It would 
be difficult. 

Mr. Youncer. On the other hand, if trading stamps were used, 
would that tend to prevent the actual fair trading of an article! 

Mr. Cruiser. If you take the position that. the trading stamps have 
value—and they have value—I presume that would have its effect n 
the way you indicate. 
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Mr. Youncer. That question has not come up yet in our hearings, 
and I was just wondering whether or not it has a bearing so far as 
the consumer 1S concerned on fair traded articles. 

Mr. Cetier. I would say that trading stamps, since they have a 
value, would be very much in the same position as a traded-in car. 

Mr. Youncer. That is all, Mr. Chairman. 

TheCuarrMaN. Any further questions? 

Mr. Celler, let me join Mr. Williams in an expression of encourage- 
ment, and using your own words, it is heartening to observe you cham- 
pion the principle of States’rights. 

Mr. Cetier. Well, when the States’ righters are right, I am with 
them; when they are wrong, I am against them. oy seed 

The CuarrMan. I do want to ask this question. I think it is ap- 
propriate for the record. ; 

You have been in Congress now for a good many years. You were 
here in 1937, were you not? 

Mr. Ceiter. Yes, sir. 

The CHairMAN. You opposed the Miller-Tydings Act? ; 

Mr. Cetter. I did. I think I was the only one that voted against 
it,as a matter of fact. , 

The Cuarrman. And in 1952, after appearances were had in 45 
States, having provided fair trade laws, you opposed the McGuire 
Act, as you have indicated here today. Your committee, of which 

ou are the chairman, one of the great committees of Congress, did 
report a bill in 1952 which attempted or had for its purpose to reach 
the same objectives as we have been discussing in this. And that is 
with reference to helping small business. Is that true? 

Mr. Cetter. That is correct, Mr. Chairman. And I drew a very 
lengthy minority report against the bill. My position has been very 
consistent. 

The Cuarrman. Yes; I know. But you did report a bill from your 
committee which was actually advocated and sponsored by another 
organization headed by Mr. Anderson at that time. Was that right? 

Mr. CELter. No; I think it was Mr. Keogh’s bill. Mr. Keogh had a 
bill out of our committee. And then, of course, you may remember 
our committee reported the McGuire bil. We reported the Keogh 
il, And I think the Rules Committee gave a rule on the McGuire 
bill. 

The Cuatrman. They gave a rule and made the other bill an order. 
And it was offered as a substitute on the floor of the House and did 
not prevail, of course. So this position you take today, even though 
you express the same objective that should be accomplished toward 
preventing monopolistic tendencies and expansion of big business and 
chainstore operations that squeeze the little business out, it is just 
alittle different approach to bring about the same thing; is that not 
true? 

Mr. Ceter. No question about it; but even my committee can make 
mistakes. 

The Carman. Well, I would not want to agree with you that your 
_ made a mistake at that time, though I felt at that time you 
Mr. Winx1ams. May I agree with him, Mr. Chairman, that his com- 
mittee does make mistakes on occasion, though. 
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The Cuatrman. Thank you very much. We are very glad to have 
our testimony. 
(The debate on May 7, 1952, referred to by Hon. Emanuel Celler js 


as follows :) 
[From the Congressional Record, May 7, 1952] 


Mr, CeLtier. Mr. Chairman, I am going to read from remarks I have made which 
were the basis of a minority report on fair trade submitted by certain members 
of the Committee on the Judiciary. I am going to read in part from that 
minority report: 

“While resale price maintenance injures competition and promotes the con- 
centration of economic power, its most immediate impact is felt by the consumer 
Any comparison shopping tour will readily disclose the large savings which can 
be had on purchases made in the District of Columbia, as against those made 
across the District line in the fair trade jurisdictions of Virginia or Marylang 
Numerous studies have been made which bear these conclusions out. The con. 
sumer will no doubt be surprised to discover that Congress intends to prohibit 
efficient retail establishments from reducing prices on his wares. It will also cer. 
tainly appear anomalous to the voters of the United States for Congress, during 
a severe inflationary period, which has necessitated rigid governmental controls 
to prevent prices from going up, seriously to consider legislation which, under 
the penalties of Federal law, prohibits the prices of many important commodities 
from coming down.” 

I went on one of those shopping tours referred to, and I want to give you the 
results, in terms of the prices of certain ordinary articles that are purchased at 
a drugstore, and indicate to you how the public is getting a rooking from go- 
ealled fair trade. 

I purchased 10 cubic centimeters of U. 40 protamine zine Lilly insulin, used by 
diabetics. The price in the District of Columbia was 98 cents. The price in 
Maryland was $1.29. The Maryland price was 32 percent above the District 
price. In Virginia, in Richmond, for example, the same article, Lilly’s insulin, was 
sold at $1.48. If you can tell me that the public is protected by fair trade, I 
would like to know why those differences in prices. 

I purchased a BD Yale 26 gage, %4-inch hyponeedle, used to inject insulin into 
a sick person’s body. In the District of Columbia the price was 15 cents, In 
Virginia the price was 20 cents—33 percent higher in Virginia. In Maryland the 
price was 23 cents—53 percent more in Maryland. 

I purchased 100 Bayer aspirin tablets in Virginia, Maryland, and the District 
of Columbia. In the District of Columbia, the price is 46 cents. What was 
the price in Virginia? The price was 59 cents. I paid 28 percent more for the 
same article in Virginia. What was the price in Maryland? Fifty-nine cents. 
Again, I paid 28 percent more for the same article in Maryland. 

I purchased some 12-ounce bottles of Phillips milk of magnesia. Here are the 
bottles. In the District of Columbia, the price was 34 cents. In Virginia, it was 
14 pereent higher, or 39 cents. Similarly in Maryland, it was 14 percent higher, 
or 39 cents. 

I purchased some large tubes of Ipana toothpaste. See the difference in these 
purchases. I paid 27 percent more for the Ipana toothpaste in Virginia than I did 
in the District of Columbia. In the District of Columbia, the price was 37 cents. 
In Virginia, the price was 47 cents; and likewise in Maryland, it was 47 cents. 

I purchased packages of 20 Gillette Blueblades. In the District of Columbia, 
the price was 87 cents, whereas in Virginia I paid 11 percent more, or 98 cents, 
and also 11 percent more in Maryland; namely, 98 cents. 

I purchased 50 cubic centimeters of Mead’s oleum percomorphum. These are 
baby vitamins which are very essential to the health of infants and growing chil- 
dren. It is a very, very important product. I paid in the District of Columbia 
$2.63. When I went to Virginia I had to pay not $2.63 but $3.29, or 25 percent 
more. In Maryland I had to pay 32 percent more, or $3.49. 

Take a laxative like Ex-Lax. In Virginia the price was 25 cents, and in the 
District of Columbia the price was 19 cents. In Maryland, the price was 28 cents. 
To take a laxative costs you 47 percent more in the State of Maryland than it does 
in the District of Columbia. And it costs you 32 percent more in the State 
of Virginia. 

Here are some Dr. West toothbrushes. They were the same price in all three 
States, an indication that I am not guilty of any particular selectivity to indicate 
deliberately that the prices are more in one place than in another. When it 
came to Dr. West’s toothbrushes, the price in all three locations was 59 cents. 
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ve Now, take the large-size Mennen baby powder. Here they are. In the District 
of Columbia, the price was 47 cents. In Virginia it was 49 cents, and in Maryland 


1S ee vairmen, these are 10 ordinary articles that are everyday needs for house- 
diabetics, and others. The total price in Virginia is $8.23. The total price 
ig the District of Columbia is $7.05; and the total price in Maryland is $8.80. 
: on these 10 articles in Maryland, I paid 25 percent more than I[ did for the 10 
ich articles when purchased in the District of Columbia. When I went into Virginia 
ers {paid 17 percent more for these very same articles that I had purchased in the 
hat pistriet of Columbia. 
Here is a recapitulation : 
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ties BD Yale %-gage, }4-inch hyponeedle 20 33 | 15 “33 53 
yw Bayer aspirin. -- ae oa 59 28 . 46 - 59 | 28 
the ounces Phillips milk of magnesia . 39 14 . 34 39 14 
I toothpaste -_- - ‘ 47 27 37 47 27 
dat | Wiidte Blueblades. 98 1 87 98 11 
80- 9 cubic centimeters Meads oleum perco- | | | 
(baby vitamins) - ‘ 3. 29 25 2. 63 3. 49 | 32 
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l by | Dr West toothbrush --- 59 | 0 59 . 59 0 
>in | Lamesize Mennen baby powder. --- 49 4 | 47 49 4 
a | eee 8. 23 17 | 7.05 8. 80 | 25 
was | a 6 sa Fe 7: ae aes ae aloes | 
a ' Richmond, Va. 
— Now I hesitate to place in the well of the House two whisky bottles that I 


the purchased, but I did purchase the whisky, and I have the bottles in this basket. 
Mr. Gross. Mr. Chairman, will the gentleman yield? 

ict Mr. Cetter. I yield to the gentleman from Iowa. 

was Mr. Gross. On the items you have just mentioned, did that include tax, or 

the was that the price without the tax? 

ants Mr. Cetter. That, I understand, is without tax. 

Ae | Mr. Kier. Mr. Chairman, will the gentleman yield? 

the | Mr. Cetuzer. I yield to the gentleman from New York. 

was | Mr. Kuguy. Did the gentleman ever hear of the expression “loss leaders”? I 

yher, | might call the gentleman’s attention to the fact that it is the practice in many, 

many stores, not only in the District of Columbia but throughout the country, 

hese | order to induce people to come in and purchase in that store, to have articles 

[did | “whieh they obviously lose money. I would like to call the gentleman’s atten- 

ents. | tm to the fact that on many other articles in the same store the purchaser 

ents. ways a great deal more. 

nbia, Mr. I am going to offer a substitute which gets at the evil of loss 

ents, leaders, but let us not burn down the house to roast a pig. Let us not indulge in 

priee-fixing, which is contrary to the very concept of our antitrust and anti- 

> are nonopoly laws, just to get at loss leaders. In these bills you have a cure worse 

chil- tan the disease. To get at loss leaders you usher in all the evils of price fix- 

mbia ing, an evil far worse than loss leaders. In other words, make a direct attack 

rcent m loss leaders. Do not seek to protect those who want to garner in these huge 
| profits by virtue of vertical as well as horizontal price fixing. Horizontal price 

n the fixing is permitted indirectly under the provisions of this bill. 


ents. Mr. Harris. Mr. Chairman, will the gentleman yield? 
does Mr. Cetter. I yield to the gentleman from Arkansas. 
State Mr, Harris. I do not want to interrupt the gentleman, but on that particular 


bint the gentleman has for the first time just advised the House that he pro- 
three poses to Offer a substitute in which he will get at loss leaders. Now, the gentle- 
licate =| mi ischairman of the Judiciary Committee. Has he at any time proposed any 
en it | such bill to get at loss leaders? 


ts. 9920759 16 
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Mr. CeLer. Of course. The bill has been in the hopper for a long, long tip 
Certainly I have offered it, and it has been considered. The bill is H.R. 60 
and was introduced on March 11, 1952, some 2 months ago. 

As to the whisky, I will not exhibit it. The bottles may disappear too rapidly 
But, in any event I purchased a fifth of Black Label Schenley whisky jp the | 
District of Columbia at $3.23. What did I pay in Maryland, just ACTOSS the 
border, for the same identical bottle? I paid $4.32, a difference of $1.09, So 
that where fair trade prevails for that particular article, the public hag to pay 
$1.09 more. If you can tell me there is anything fair in that kind of practice 
I fail to see it. If you can call that fair trade, then I do not know what the 
meaning of fair trade is nor does anyone else. 

Mr. Priest. Mr. Chairman, will the gentleman yield? 

Mr. CELLER. I yield to the gentleman from Tennessee. 

Mr. Priest. Does the gentleman have any information indicating whether , 
part of that difference was due to the State tax in the State of Maryland? 

Mr. Cetter. No. That has nothing to do with that tax. This was on a straight 
retail. I am not saying there is no license tax. Naturally, you cannot buy with. 
out paying the Federal tax. The Federal taxes are uniform. The Federal ang 
State taxes are involved, but the State tax in those States is of no consequence, 
Actually the tax in the District of Columbia is 15 cents a fifth, in Maryland the 
tax is 19 cents a fifth—just 4 cents difference—the total retail price difference 
due to fair trade is $1.09. 

Mr. Priest. But the gentleman knows there is a difference in the State taxes | 

Mr. Cretier. A very trifling difference, only 4 cents a fifth. 

Mr. Crawrorp. Mr. Chairman, will the gentleman yield? 

Mr. Ceter. I yield to the gentleman from Michigan. 

Mr. CRAwForD. Would the gentleman mind yielding to let the gentleman from 
Arkansas tell what the difference is? 

Mr. CEeLLeR. I am agreeable to having him tell it. 

Mr. Harris. I will get that and give it to the gentleman. 

Mr. Ceiier. I will put the information in the ReEcorp, namely, that the 
Maryland tax is only 4 cents higher. 

I do not care what the tax is; the difference is so inconsequential as to nu- 
lify any argument that we are helping the general public by this kind of legisla- 
tion. 

Mr. CrAwrForp. Mr. Chairman, will the gentleman yield for a question? 

Mr. CEeLxeR. I yield. 

Mr. CrAwrorp. And it is a further indication that each day it becomes more 
and more impossible for the poor man to drink liquor if he wants to; it isa 
rich man’s drink. Why not fix it so the poor man can take a drink, too? 

Mr. CeLLeR. What does the National Grange say in this regard? The National 
Grange—patrons of husbandry—is a very reputable organization and their word | 
should mean a great deal to this body. It says: 

“The truth is, it is not a fair-trade bill at all but a plan to extort over a bil- 
lion dollars a year in excess margins from the American people; it is legalized | 
price fixing.” 

What has happened during the period we have had these so-called fair-trade 
laws? I will read you a statement that appears in the hearings, which comes 
from the Journal of the National Association of Retail Druggists of August 
1950, showing that despite, or perhaps because of, the protection afforded retail } 
druggists through fair-trade legislation, they are suffering from the competition 
of large retailers. This association journal goes on to say the following: 

“The retail drugstore has not kept pace with the general business development. 
Although its sales volume increased 214 times between 1939 and 1940, it ended up 
by getting less of the consumer’s dollar simply because sales through other out- 
lets have expanded more rapidly than drugstore business. The retail druggist 
cannot allow himself to be fooled by today’s high sales volume; the drugstore 
has simply ridden the trend and, compared with other outlets, has not done a 
very good job at that.” 

All this, mind you, in the face of these fair-trade acts which have been on the 
statute books in the various States for a number of years, : 

The principal beneficiary of the drugstore’s declining share of the consumers 
dollar from almost 4 to less than 3 cents in the decade between 1939 and 1949 
has been the grocery supermarket and similar outlets. This same Journal of 
the National Association of Retail Druggists in the issue of October 15, 1951, 
reported the extent to which grocery stores had invaded the established lines 
handled by drugstores as follows: 
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“Nonfood items traditionally sold by drugstores show a 59-percent penetration 
into grocery stores, according to a survey made by Selling Research, Ine., New 
York. Rating high on the list were sanitary napkins, now sold in 98 percent of 
grocery Stores ; shampoo, 84 percent; toothpaste, WT percent; shaving cream, 
“9 percent ; and bandages, 70 percent. Geographically, the presence of drug 
items jn grocery stories is most prevalent in the western portion of the country 
Piecting to a recent survey conducted by the Progressive Grocer, “85 percent 
of the Nation’s leading supermarkets and superettes now sell selected health 
and beauty aids, compared with only 37 percent 10 years ago.” By October of 
1951 the last major grocery chain which had yet to promote the sale of drug 
items, the A. & P., had decided to enter the field by offering to its customers 
toothpaste, first-aid items, shaving accessories, shampoos, and so forth. The 
following chart graphically shows this tremendous growth in the distribution of 
drug items by leading food stores during recent years: 


Growth of drug distribution in leading food stores—percent of stores handling 


drugs 
Wil_---------------------------------------------------------------- 37 
1946_-.-------------------------------------------------------------- 51 
1949_---------------------------------------------------------------- . 
190..--------------------------------------------------------------- 10 
19§1_---------------------------------------------------------------- 89 


Source: “Progressive Grocer,” February 1952. 

What has prompted this successful venture of the large supermarket into the 
retail trade of the retail druggist? Why did so many people retail these same 
articles, formerly promoted by druggists, in the supermarkets, in the grocery 
chains, in the automatic vending machines, gasoline stations, and stationery 
stores, and cigar stores? Do you know why? Because of the constant pressure 
brought by the Retail Druggists Association in the various States on the manu- 
facturers of the trademarked articles to push up the prices, to increase the 
markups. The druggists have been hoist by thei» own petard. The profits 
have been so lush on many of these items that these other channels of distribu- 
tion have gone into the business of cosmetics, beauty aids, infant foods, phar- 
maceuticals, soaps, and perfumery—articles they never handled before—to the 
detriment of the independent druggists. 

Lush margins on fair trade items provide a windfall to the giant grocery mart 
whose profits on food items have, over the years, been reduced as a result of the 
dynamies of competition. Thus, whereas a self-service drug department lo- 
cated in a high-traffic location of a modern supermarket takes in about 2 percent 
of total store volume, “with ‘drugs’ yielding a margin of over 30 percent on 
sales, the line contributes 4 percent or more of store’s total dollar margin.” 


The CoarrMAN. Do we have Mr. Fort in the audience ? 


STATEMENT OF CHARLES F. FORT, PRESIDENT, FOOD TOWN 
ETHICAL PHARMACIES, INC., BATON ROUGE, LA. 


Mr. Fort. Yes, sir. 

The Cuarrman. Mr. Fort, how much time would you need ? 

Mr. Forr. Thirty minutes, Mr. Chairman, unless the committee 
needs more, or less. 

The Cuarrman. I was under the impression yesterday that you said 
youcould be finished in a few minutes. 

Mr. Forr. I would agree to a few minutes to testify now. 

The Cuarrman. If you could take just a few minutes, I would be 
glad to accommodate you. | 

Mr. Forr. I am a small businessman here at my own expense, Mr. 
Chairman, and so far I am the only one who is qualified to testify as a 
competitor of Sears, and I have operated under fair trade and under 

trade, and I would like to have an opportunity to testify. 
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The Cuamman. We are going to give you a chance to testify; but | 
was under the impression from what you said yesterday that you would 
only require some 10 minutes or so. 

Mr. Fort. I would agree to that. 

The CuHatrMan. Very well. We will hear you, under the circym. 
stances. 

You may identify yourself. 

Mr. Fort. Mr. Chaivaiats. my name is C. F. Fort, F-o-r-t. I am 
president of Food Town Ethical Pharmacies of Baton Rouge, La. 

The CHarrMan. Very well. You may proceed. 

Mr. Wiuu1ams. Mr. Chairman, may I ask a question as to his identifi- 
cation? What store did you say you represented ? 

Mr. Fort. The corporate name of my company is Food Town Ethi- 
cal Pharmacies, Inc. 

Mr. Wiiu1aMs. Does that have any connection with the Food Town 
chain around Washington ? 

Mr. Fort. No. 

Mr. Wit1aMs. Is yours an independent concern ? 

Mr. Fort. Itis 

Mr. Wixtu1ams. How many drugstores do you operate ? 

Mr. Fort. We operate seven drugstores. Of those seven, three are 
presciption drugstores. 

Mr. Wiuu1aMs. Exclusively ? 

Mr. Forr. Not exclusively; no. They have pharmacies operating 
in them. 

Mr. Wiuiams. You mean all the drugstores do not have druggists? 

Mr. Fort. No. We have drug service departments in addition to our 
pharmacies ; but it is all in the same corporate operation. 

The Cuatrman. Mr. Fort, I have chesrvéd that you have a rather 
lengthy statement here, and in view of the fact that we are accom- 
modating you and taking you out of turn, we will let you proceed. 
You did tell me yesterday it was most important that you get back to 
your business. Your statement will be included in the record, and you 
will be given 10 minutes to explain briefly. 

Mr. Forr. As a result of that necessary limitation of time, I am not 
going to read the statement at all. I would like to have it incorporated 
in the record. 

I would like to identify myself further as a former special agent 
of the Federal Bureau of Investigation, and also as a former sales 
manager. I selected the retail drug business because I thought there 
was the most retail profit in it, and at the same time I could afford cus- 
tomers the greatest saving with efficiency, and thereby make more 
money. 

I would like to clear the air here. I am not hostile to the National 
Association of Retail Druggists. In fact, I agree with what they are 
trying todo. The small druggist of America needs the help of Con- 
gress. My contention is that to tie his hands with fixed prices at the 

whim of the manufacturer is not the way to do it. 

I donot represent any organization, It ismy pledge to my customers 
that I will fight any type of legislation which gives manufacturers the 
power over me to fix my retail prices. 

Another basis, of course, on which this contention is made is that 
there is no such thing as free enterprise and free competition in an 
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I organized society. We have the Clayton Act, the Robinson-Patman 
d Act, the Sherman Antitrust Act, to protect small businesses. These 
acts as they are used now do not do the job. 
The point that I would like to make in brief is that we started as 
\ a small retailer in 1955, undercapitalized. In fact, as president and 
30 percent stockowner, I did not have a dime to put into the business. 
So we came up 8 months under fair trade and the balance of the time 
m under a nonfair trade situation. The Louisiana Supreme Court de- 
dared the nonsigner clause unconstitutional. The nonsigner clause 
in this bill, H.R. 1253, is automatic. That is, no one in a State has 
i- | tosign it, but everyone in the State who sells that product is a party 
to that contract. 
i- One of the main points I want to make is the formula in the first 
part of my statement, which shows an ingredient cost of 40 cents and 
m | retail price of $3, which is recommended by a reputable national drug 
| publication and is the profit that is needed by some retailers, depend- 
ing on how much service they give. If they charge it for 90 days and 
have to pick up the prescription and deliver it, they may need this 
much profit if their volume is not great enough. And that is true of 
nost of the corner drugstores in the United States. Their average 
ire | sales are $200 a day. So they need protection. They need some help. 
| But they do not need this type of legislation, in my opinion, in all 
| respect to the committee and to the chairman. 


ng would like to just briefly show a formula here. We talk about cost. 
of operation and the impossibility of a small man doing it. The 
ts! | percentages and profit are shown in this comparison on page 2. On 


our | g$100investment under fair trade, if he turns that one time in his cost 
of sales period, he would show a $52 gross on a $100 investment. And 
her | wefixan arbitrary cost of doing business at 25 percent, which is a good 
om average. 
ed. To show what can be done by a small man on a mass distribution 
cto | gheme, if he invests $100, he turns it 10 times in the cost of sales period 
you | ati percent. Then his gross on that will actually be in dollars a total 
of $70 on a $100 investment in the cost of sales period. And his cost 
not | ofsales will be dropped to 3.6, as against 25 percent. 





ited Of course, I do not claim. to be an economist, but I do take money 

out of the bank and put money in the bank, and this system will ac- 
ent | tually work for the small man as well as the big one. But he cannot 
ales | we this system if his hands are tied, while Walgreen offers him an- 


here) other $100 for a penny; say a bottle of vitamins; while he is tied to a 

eus- | pric Then the manufacturers say, “You suffer. My price to the 

nore | wholesaler is this, and to you, the retailer, it is this, and you can’t do 
wything about it. You can’t take green stamps, and if you allow a 

onal | irde-in, I'll allow you $3 on the trade-in, and you can’t allow the 

are | cisiomer any more than that.” 

Son- And when the manufacturer gets ready to unload his inventory, he 

ithe | will say, “Now, this is a new restriction to you. You sell it for $25, 
nt, you have got to give them a trade-in, now, of $10. 

mers | Andsohe has reduced your profit, without discussing it at all. And 

sthe | Sunbeam, just last year unloaded their inventories on the retailers of 
the United States and said, “You take the loss. It is just your hard 


that | lick. You had our merchandise in inventory.” 
nm an 
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When Sears sells a razor for $11.85, it is because Sunbeam unloaded 
a carload or large quantity of them to Sears, while the retailer, the 
small man, can do what he pleases. He may have some in stock that 
cost him $14.95 or more. 

So the manufacturers who claim that they want this because they 
can help the small man are guilty of hypocrisy in many cases, 

There is one example. Under fair trade, the retail drugstores of 
the United States lost 25 percent of the vitamin business. That is q 
fourth of the whole retail vitamin business of the United States. The 
reason for that was that the manufacturers held them via fair trade 
to a high price on vitamins, while the mail-order houses, Sears Roe. 
buck, Walgreen, and all the big chains promoted their own and adver. 
tised to make them a national brand, so that the small man had no way 
to compete unless he had the liberty of reducing the price. ; 

After page 4, you will see a reproduction of a Walgreen 1-cent sale, 
We compete with Walgreen, and so do many of the small retailers of 
the Nation. This sale on vitamins is twice a year, and many people 
buy a half year’s supply when this ad comes out. This is not a part 
of the 25 percent that has been lost to the small man. He has lost a 
lot more than that. This is considered the 75 percent that is still in 
the drugstores of the Nation. So the consumer buys a hundred and 
gets a hundred free, and the label shows exactly the same vitamin con- 
tent of what I have on my shelf, but the manufacturers told me, “Now, 
you can’t meet this competition with my product, because you are 
going to damage my trademark.” That is after I paid him his price, 
and he has got his money, which includes his advertising, his goodwill, 
and everything else that he put in his original price. : 

On the next page is an ad by Liggett. The same thing. The small 
man has no way to compete with that. And when they tell you youcan 
have your own brand name: You have to buy 125,000 to get your labels 
printed and your bottles, and then when you tell them Food Town 
Pharmacy vitamins are here at the same prices, the consumer may 
say, “What does Food Town Pharmacy know about making vita- 
mins?” I would not take private brand vitamins myself under those 
competitive conditions. 

These chain drugstores have created a national brand of their own 
through their advertising. 

The direct mail vitamin sales are a part of that 25 percent that has 
been lost. This ad says, “He didn’t even kiss me goodnight.” Itshows 
a picture of a man and a woman in bed. Of course, what the impli- 
cations are I do not know, but it is accepted, apparently, by the Fed- 
eral agencies that permit it, because this came out of New York City, 
and it appeared one morning in Baton Rouge, La., and I felt like I 
had been kissed goodnight myself, because they gave these consumers 
a little blank to fill in here, and they gave them a month’s supply of 
vitamins with the same content that we have on our shelves. They 
give them a 30 days’ supply free for 25 cents handling charge. 

The small man cannot compete with that unless he has the freedom 
to do something about it. And if he sits there and says, “Well, I sure 
hate to see that ad run, because they are going to get thousands of 
replies to that ad”—the only thing the small man can do is to take 
what he has on his shelves, a national brand, and then give the con- 
sumer a price. This we did immediately; a price which gave them 
more for their money in their own home town drugstore. 
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d My statement covers a lot of other points, but the demonstration 
le | ; wanted to make is that we are trying to do the same thing. We 
M | vant to eye the small man. ; : 

| would like to request that bill 2729, be passed, with extensions 
°Y | ghich are included in my statement here. H.R. 2729 with these sug- 

jons would make it illegal for a manufacturer to sell his merchan- 

in interstate commerce at a price lower to any business that has 
4 | State license to operate and has never defaulted. 
he Right now, I can buy vitamins 20 and 30 percent lower than some 
de = of my competitors in the same town. It is not that I want to give up 
> | that privilege, but we still have some manufacturers who are mis- 
eT | tating us. After 3 years, we may have to go into Federal court to 
AY | \pable to buy merchandise as low as some of our retailers in the same 

town, because the manufacturers decide who they want to mistreat and 
ule. | shothey do not. There is a letter here from the Federal Trade Com- 
of | gision advising me that they are sorry, but there is nothing they can 
ple | jo about it, because we are not a customer of the company who is 
art | kicking us around. It says: “As long as you are not technically a 
st & | ogstomer, that man is not violating the law if he makes you go to a 
Lin | sholesaler and pay 15 percent more than your competitive retailers.” 
ind | That is being done to a majority of the small retail druggists in the 
‘On- | [nited States. 
OW, | What the manufacturers need is to be controlled to this extent: 
are ifthey sell me a vitamin bottle of 100, if I buy a carload, or a ton, then 
'1¢e, | the small businessman should be able to buy at that price also. 
mill, | Jt isa danger, when we say that mass distribution is going to be 
wntrolled; but Congress has the right, in my opinion, to say what is 
the minimum or maximum that retailers should have, but not manu- 
\cal | fyturers or private persons. Retail cost of operation is from 10 to 
Wels | percent. From 10 to 36 percent. Who is going to say which is the 
OWN | right way to do business ? 


ma 





may | Yow, that corner drugstore—and we need that corner drugstore. 

vita- Hemay need 36. He might even need a little more. But who is to 

hose ay then that that 36 is the right cost of distribution for all the 
msumers of America ? 

own 


Congress has the right to say, “We will protect that man, that 
litle man, who can only buy a dozen,” and say, “Now, every manu- 
thas | ieturer is going to sell a dozen at this price to everybody, and when 


: ; gives you co-op advertising and when he gives you one free with 
mpil- 


)itozen or one free with seven, he is going to give the same price to 
C= | telittleman for a dozen.” 
Lily, | And there is no other way in the world for a small man to compete 
like acept by price. I have been through it. It took me 1 year to get to 
cay lie Department of Justice—no reflection on them—to take action on 
D 


“antitrust violation, a conspiracy between manufacturers and re- 
hey | wiles to put us out of business. And if I had not had experience as 

former special agent of the FBI, I would not be in business today. 
eedom Ihe average small man doing $200 a day cannot go into Federal 
rege wrt, He cannot even think about going into Federal court or get- 
Me lugthe Federal Government to enforce the Robinson-Patman Act or 
o take herman antitrust laws, because the courts have held that it is 
e CON” ‘| teholy right of the manufacturer to choose his customers. And if 


not like you, and you are a small retailer, and you increase his 
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cost of distribution, he says to the small retailer, “You can’t buy ding | 48! 
from me.” And you even threaten him with the Sherman Antitny| aoe 
Act, and he writes you a letter and says, “The courts have held that] "During 
have a right to choose my customers, and I choose not to choose you,| we were 
So you go to the wholesaler in that town and you pay 15 percay| _{) # 
more. I will decide which retailers pay 15 percent less.” ; 

A majority of the small businesses of America are forced to do that, ments on 
not only in the drug line but in the cosmetic line and in the appliang| (2). B 
line. We handle everything we can handle to make a little profit, court inj 

Mr. Chairman, I appreciate very much the opportunity to testify 
I would like to have an opportunity to discuss it with the committe! This t 


more completely. I appreciate your permitting me to testify, | laws bee 
The CHarrMAn. We are very glad to have you here as a represents.| tors ¢ 


tive of small business—that is, you call it small]—to present your views | grand ju 
here in connection with this problem. I am sorry that your situation 
is such that you could not wait until your time came, but we did this 
in order to accommodate you. 

Mr. Forr. Thank you. May I make one statement. in conneetion| by our re 
with that? 

Our sales the first day we opened were the average for the United | Ow pol 
States, $200. The top sales last week in that same location, operating | op hait ad 
on the principle that we have to compete in some way—vour sales last| sith abo 





week for that same location were $6,500 for 1 day. Food T 
Mr. Frrepev. One day? oe 
Mr. Forr. Yes, sir; 1 day. , 

The Cuarrman. Thank you very much for your appearance, ml. Low | 
(The prepared statement of Charles F. Fort is as follows:) me 
< ‘ ~ rl 7? 7. Tn i% Inasmu 

STATEMENT OF CHARLES F. Fort, PRESIDENT, Foop Town ErnHica, PHaRMacts, substanta 

Ino., Baton Rouge, La. eign Com 


Opposing H.R. 1253, H.R. 768, H.R. 2463, H.R. 3187 (empowering mannfacturers | "em ¥! 
to fix distributor, wholesale and retail prices) ; in opposition also to high retail 
markups by law such as this example which has been recommended for years | 
by a leading national drug publication: Ingredient cost, $0.40; Time, 20 min- 
utes, $1.40; container, $0.10; Overhead, $0.25; subtotal, $2.15; 40-percent fee,| Investmen 
$0.85 ; total retail, $3 l-turnover 


I. BACKGROUND AS VERY SMALL RETAILER PENALIZED BY PRICE-FIXING FAIR TRADB 


(a) Low retail prices stimulated rapid growth 


In Baton Rouge, La., on October 26, 1955, the first Food Town Bthical Phar- 10r 25 pe 
macy was opened. It was truly a small business. Opening inventory and the) 2 
first month’s advertising budget exceeded capitalization. Now there are sevel Mass. 
units with total retail sales in excess of $2 million a year, a volume produced! Investmen; 
by 10 turnovers and $1,000 in sales per square foot annually. ieturnove: 


(b) Anti-price-fiving fair-trade policy Total sales 


Price-fixing fair trade was being enforced in Louisiana when we opened. Our dpercent. ¢ 
belief that it was unjust and unconstitutional motivated a pledge and a policy 
dedicated to a 10 to 33% percent (and later 50 percent) reduction in price-fixing Tota 
fair-trade prices, traditionally 50 percent above wholesale cost. We have never) Operating 
charged our customers price-fixed fair-trade prices except for a brief time when In the at 
we operated under Federal court injunction governing Abbott Laboratories’ i operatin 


prices. i percent, 


On June 29, 1956, in the Schwegmann case, the Louisiana Supreme Court de 5 percen 
clared the nonsigner clause unconstitutional. Cost, 
(c) Price-fiving fair trade breeds illegal acts and conspiracies Obvious! 


After operating for 8 months under price-fixing fair trade and then for 3 
months, since it was declared unconstitutional, we can compare from experience. 


Operation, | 
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| As a small business we have experienced the damaging effects of price-fixing 
rect by manufacturers, who under retailers’ pressure, are forced to persecute the 
Tust gags retailer whose low overhead permits low prices. _ 
at] During the time we operated under legal price fixing but refused to comply, 
we were given the conspiracy treatment. 
YOU. | (1) Retail competitors paid $50 each to create a $3,000 to $4,000 fund to be 
Cent | gsed to put us out of business by use of libelous newspaper advertisements and 
other schemes. Price-fixing fair trade encourages illegal action and agree- 
that, ments on & horizontal plane. , 
. (2) Retail competitors exerted pressure on manufacturers to obtain Federal 
lance court injunctions or terminate our direct buying arrangements. 
. (8) Competitors threatened and intimidated our employees, induced official 
tify. es to harass us with unreasonable and technical investigations. 
rittee | This technique is employed in many trade areas under price-fixing fair-trade 
| jaws because fixing prices by any method becomes commonplace between com- 
tors on the same level of distribution. 
enta- Qur antitrust complaint to the U.S. Department of Justice resulted in U.S. 
Views | grand jury investigation. This corrected most of these abuses, but it required 
a | more than 1 year. 


d this 


Il. HIGHEST PROFESSIONAL STANDARDS 


| ‘he price-fixers’ conspiracy to put us out of business was motivated simply 
action | by our refusal to agree with them (our competitors) on price-fixed fair-trade 


3 policy compels the highest professional standards in the mass distribution 
/nited | of nationally advertised products and preparations. We do not use loss leader 
rating orbait advertising. Our pharmacist in charge is paid more than $12,000 annually 
ag last | with above average benefits. Other employees are compensated similarly. 

Food Town Ethical Pharmacy policy also demands strict compliance with the 
federal and State laws applicable to our business. However, we have not com- 
plied with price-fixing laws. 


lM. LOW COSTS AND RAPID TURNOVER, GOOD PROFIT WITHOUT CHEATING OR FIX- 
ING PRICES BY FEDERAL LAW, SMALL BUSINESSMAN’S BEST WEAPON 


Inasmuch as price-fixing fair-trade advocates insinuated our operation was 
MACKS, | gbstantard during last year’s testimony before the Senate Interstate and For- 
eign Commerce Commitee, we decided to explain the aboveboard, moneymaking 
gstem which we employ. They said it could not be done without cheating the 


ucturets | consumer in some way. We do not try and we could not succeed in fooling our 
h retail | ostomers ; we need all of them, all of the time. 
ph oer 1. Unit turnover profit and loss comparison, fair trade in cost-of-sales period: 
SE igh ss no nid io mmm pern marieratunie askbneeeber oartentes $100. 00 
lturnover sale price (fair-trade, 50 percent over cost, 3314) _-..-.-__- 150. 00 
I RINE let aes asi cas bic aniaierasuracaiing emaedaimee bases 2. 00 
TRADE nips 
MUNN ROUT HIE Fk cassinn cies caves hee dct ieee ee 150. 00 
I ated ht cheat th lgmiaty coupe otaibig ears aaaibpetaaame nea * 37. 50 
al rn 10r 25 percent (arbitrary average for comparison purposes). 
e 
dina 2 Mass distribution in same cost of sales period : 
produced | Investment .........._______ i tiie ee Mi Sit bite cele el cee $100. 00 
Wurnover sale price (5 percent over cost) .......___-.___-__--__ 105. 00 
Tal sales volume $1,050.00 (10 unit gross)_...--------_ 50. 00 
ed. os dpercent cash discount 10 times (discount gross)________-__._. 20. 00 
a policy atcmiieainialianse 
ice-fixing SEAS ea na LEE EO LEN LF WETS 70. 00 
ve never) Operating cost of sale (3.6 pureunt hs oo csc le sul bis bcesloew 37. 50 
ime when 


vratories’ In the above example, mass distributions rapid turnover produced a reduction 
5 rating cost from 25 percent to 3.6 percent while increasing gross profit 
Court de : peat : , 1 
“= markup over cost produced more profit than 50 percent markup over 


Obviously this ideal comparison is based on a fixed dollar-and-cents cost of 
en for 33| tition, demanding that fixed overhead produce 10 times as many sales. AS 


xperience. 
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a practical matter this is impossible. However, maximum efficiency in reqy 
costs bring the mass retailer closer and closer to this dollar-making (not Percent, 
making) utopia. 

Large volume sales and large inventory will not perform this miracle 
over and low operating cost are the effective magicians. 


> turn 


Price-fixing fair trade prevents the small businessman from using this tech. | 


nique which is his most effective competitive weapon. 


Iv. MANUFACTURER'S POWER TO FIX PRICES DEFEATS PURPOSE OF AIDING SMALL 
BUSINESS 

May we ignore theories, statistics, and court decisions while analyzing q 
true and typical small businessman’s experience, which is multiplied thousands 
of times daily in the United States. Z 

Vitamin mineral preparation sales are important to the small drugstore owner. 
Of the 172,000 potential items in a drugstore, vitamins are one of the biggest 
volume items. House-to-house salesmen sell $88 million worth a year, Mail 
order and discount houses also take their toll by selling their low-price private 
brands. As a result, drugstores sell only 75 percent of all vitamins sold today, 

The big drug chains penalize the small retailer with big newspaper advertise 
ments, two of which are shown on the following pages. These advertise 
ments entice the consumer to buy 100 vitamin capsules and get another 100 for 
1 cent. These vitamins are the chain’s private brand but also national brands 
as a result of extensive advertising. 

Next the small businessman sees in his morning paper a full page vitamin 
advertisement by a mail order house in New York (reproduction follows) offer. 
ing a 30-day supply of vitamins free. 

It’s entitled, “He Didn’t Even Kiss Me Good Night.” About this time the 
small businessman feels like he has had the kiss of death from the— 

(1) House-to-house man (not price fixed or fair traded). 

(2) Big national chains (not price fixed or fair traded). 

(3) Mail order house (not price fixed or fair traded). 

What can the small man do? 

(1) Make his own brand vitamins? Impossible. 

(2) Have a vitamin manufacturer put up vitamin capsules in bottles 
leaving the small man’s label? Impractical. The manufacturer must have 
an order for 125,000. Printing plates and labels must be bought. Byenif 
he followed this expensive and prohibitive plan, who would believe that 
Jones’ Drugstore vitamins were as good as those made by the big operators? 

A small businessman cannot buy private brands and promote them ona 
total sales of $200 a day, the national average for drugstores, 

(3) The only way he can compete is to lower prices on the best national 
brands of vitamins such as those made by Lilly, Squibb, Parke-Davis, Abbott, 
Upjohn, Lederle, and others. (See Food Town Ethical Pharmacy advertise 
ment which follows. ) 

H.R. 1253, 2463, 3187, and 768 would rob the small man of his only com- 
petitive weapon—low price on a national brand. 

In fact, under the provisions of these bills the small man could be hauled 
into State or Federal court by the chainstores, the mail-order houses and/or 
the house-to-house vitamin salesman; he could be forced to pay damages to 
these monster competitors because he dared to be competitive by reducing retail 
prices on the holy trademarks of the great manufacturers. 

Is he predatory? Is he using bait advertising? Is he wrecking the market: 
place? Is he depressing the market? Is he unfair? 


V. PRICE FIXING BY MANUFACTURERS DEFINITELY HARMFUL TO SMALL BUSINESS 
AND CONSUMERS 


Low overhead and low retail prices on good products are the greatest weapons 
available to the small businessman with limited capital. Price fixing fair trade 
robs him of these weapons by forcing him to charge high prices. The little man 
cannot provide the most expensive buildings, leases and equipment; he cannot 
spend thousands of dollars for advertising. But he can compete effectively by 
operating on a small profit, fast turnover and low retail price system. Price 
fixing fair trade denies the small businessman this powerful advantage. 
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vi. BIG DISCOUNT AND MAIL-ORDER HOUSES WERE NURSED BY PRICE-FIXING FAIR TRADE 


This type of retailing became a threat to small local businessmen because many 
of them stuck to their high fair-trade prices, while catalogs from the discount 
houses were being delivered in town. We have proven that the local man can 
compete with the catalogs if he tries; but he cannot do it with price-fixing fair 


ade. : ee | 

The traditional 50 percent above cost retail markup under price-fixing fair 
trade gave the discount houses a great margin to play with, especially with their 
operating cost of 12 percent. 


yl, PRICE FIXING ESTABLISHES HIGHER RETAIL PRICES AS MANUFACTURERS COMPETE 
TO GIVE HIGHER PROFITS TO EACH LEVEL OF DISTRIBUTION 


When the power to fix retail prices is delegated to manufacturers, price in- 
creases are inevitable. The result is for the retailer, distributor, and the whole- 
salers to encourage and coerce the manufacturer to fix a price high enough so all 
ievels of distribution enjoy a big profit. 

For this valuable favor the retailers, distributors, and wholesalers give him 
their goodwill and their business. Then different manufacturers begin to com- 
pete for the goodwill and business from those in their system of distribution by 
offering higher fair trade prices and more profits for all. There develops a type 
of competition to determine which manufacturer can offer the highest profits 
wder fair trade prices—as high as the traffic will bear. The winner gets the 
most business and goodwill. 

This process results in the practical fixing of prices on a horizontal basis 
between competitors. 





Wu. CONSUMER UNPROTECTED AS LACK OF COMPETITION AT WHOLESALE AND RETAIL 
LEVELS OBSCURES RIGHT PRICE OF PRODUCT, ESPECIALLY SINCE 50 TO 60 PERCENT OR 
MORE OF THE PRICE IS IN DISTRIBUTION 


Under this system the consumer is lost in the confusion of the same high prices 
everywhere. Even though the prices are too high, she does not resist; she as- 
sumes they must be right because they are the same everywhere. 

This condition permits the manufacturers to go higher with their price sched- 
ules, giving each level of distribution higher profits to secure goodwill at the 
needless expense of the consumer. 

The following minority report reflects that the cost of distribution has been 
increasing tremendously since 1915 (minority report, 71st Cong., 1930) : 

“More and more we find business unwilling to compete or resorting to compe- 
tin in nonessentials only. The spread between the cost of production and the 
price exacted from the consumer has more than doubled in the last 15 years. 
Much of the competition that remains consists in advertising and other dis- 
tributive methods, from which the consumer derives little or no real benefit * * * 
This process cannot go on indefinitely. If businessmen will not complete volun- 
tarily, legal means must be found to compel them to do so. Failing this, our 
gstem is marked for a downfall.”—Representative George Huddleston, Jr., 
ofAlabama, minority report on the Capper-Kelly bill. 

Any price-fixing legislation will result immediately in substantial increases 
inthe cost of distribution. 

If enforced at Food Town Ethical Pharmacy it would mean retail price in- 
creases Of from 10 to 50 percent. 


I, ONLY 10 PERCENT OF NATIONAL RETAIL SALES VOLUME WAS PRICE FIXED, FAIR 
TRADED EVEN WHEN 45 STATES ENFORCED PRICE-FIXING FAIR TRADE 


Why is it that no tears have been shed for 90 percent of the small retailers 
inthe United States who have never used or cried for price fixing? The food 
industry and many others comprise 90 percent of the national retail sales vol- 
ime, The answer lies in the fact that they had no effective organization or 
lobby to promote legislation. Men who were competing actively for business 
lad to tend to their business; to have attempted to join their competitors in 
fixing prices might have been suicide. 

consumer benefited; consumer demand increased, production increased, 
wlaries increased, raw material purchases increased—then consumer demand 
increased. again—the magic American cycle of abundance. 
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These percentages are most significant as it refutes the proponentg’ clain 
that their 10 percent is so different from the 90 percent; the percentages dis. 
prove the tearful claim that Federal price fixing is so imperative now. 


X. RECORD PROVES BUSINESS TODAY DOES NOT NEED PRICE-FIXING FAIR TRADE kygy 
IF IT WERE BENEFICIAL * 


(1) Individual enterprises, 4,200,000. 

(2) In December 1958, 16,400 new businesses were incorporated—the highest 
in history and 55.5 percent over the same month in 1957. 

(3) Drug sales in 1957 up 5.8 percent over 1956, up 12.9 percent over 1959. 
5.8 percent gain while fair trade was dying. F 

(4) Drugstore size increase 23.6 percent, 1952 through 1957. 

(5) Drug sales and profits even greater during recent recession. 


XI. PROTECTION OF TRADEMARK BY FIXED PRICE IS IMAGINARY 


Brands and trademarks are not damaged by competitive prices. The mor. 
chandising history of this country proves it. 

The following listed famous names, brands, and trademarks and the rm 
tailers who sold them never engaged in price-fixing fair trade. 

What price-fixed fair-traded brand is held in higher esteem than these? 


Libby’s Kellogg Firestone 

Del Monte Swift Ford 

Campbells Armour General Motors 
Lipton Heinz Chrysler 

Carnation Hormel and hundreds of others. 
Bordens Kraft 

Quaker Goodrich 


XII. PRICE FIXING IS UNNECESSARY FOR SMALL BUSINESS 


Missouri, Vermont, and District of Columbia never passed fair trade statutes. 

Small businesses in these States and the District of Columbia are as healthy 
as any in the Nation and they do as great a proportionate share of the retail 
business as do small businesses in the price-fixing fair trade States. Both 
the consumer and small businesses benefited in these States where competi- 
tion retained its American characteristics, while 45 other State legislatures 
were bowing to the pressure of the 10-percent minority of manufacturers, dis 
tributors, wholesalers, and retailers who wanted high prices fixed by law. 

In these States over a period of years since 1938, small business has proven 
that it can succeed without price-fixing fair trade. 


XIII. MANUFACTURERS CANNOT FIX A FAIR RETAIL PRICE 


(1) A a result of the great variation in the cost of operating different retail 
businesses, manufacturers cannot fix an average fair retail price. The fixed 
price must accommodate the highest cost of operation, for example: 

Department stores, 36 percent cost of operation. 

Drugstores, 28 percent cost of operation. 

Food Town Ethical Pharmacies, Inc., 17 percent cost of operation. 
Big discount houses, 12 percent cost of operation. 


XIV. SHOULD FIXED RETAIL PRICE INCLUDE COST OF EXTRA SERVICES? 


Manufacturer must set the retail price high enough to pay for services. This 
is unfair to the consumer who wants to pay the lowest cash price for a product 
without the services. 


XV. NIRA PREFERABLE TO DELEGATION OF PRICE-FIXING POWER TO MANUFACTURERS 


Small businessmen and consumers would benefit more by Federal bureaucratic 
price fixing similar to NIRA. 
(a) Consumer pressure could be exerted through representative gov- 
ernment to the appropriate bureau. ; 
(b) This process would slowly result in a more just, equitable price 
than the prices fixed by manufacturers, who are under pressure from all 


1 Source: Dun & Bradstreet and American Druggist. 
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levels of distribution to guarantee high profits through price-fixing fair 


trade. 
XVI. TEN PRACTICAL DANGERS OF H.R. 1258 


Danger 1: Alleges that competitive prices promote disrtibution, but bill makes 
it lawful to fix wholesale and retail prices. 

Danger 2: Federal law will empower manufacturers to fix wholesale and 
retail prices in the States without equity or control—adequate to stimulate 
distribution—high enough to please all distributors. 

Danger 3: Manufacturers can lawfully require (compel, force) vendees to 
enter into contracts, agreements whether or not they are parties to such contract. 

a) Extension of nonsignor clause, alters the States’ definition of con- 
tracts, 17 State supreme courts have nullified, 3 States refuse principle. 

Danger 4: Proprietary interest retained by manufacturer. 

(a) Denies payee full ownership. 

(b) Manufacturers will eventually control retailers. 

(1) California liquor industry, example. 

Danger 5: By special exception price fixing horizontally between wholesalers 
who are competitors. ; 

(a) Violates fundamental antitrust policy of Nation. 

(b) Will lead to discreet, illegal horizontal price-fixing by competitors, 

via managed or administered prices. 

Danger 6: Lawful for manufacturer or another person authorized to estab- 
lish different price schedules. 

(a) Control and persecution via zone pricing, price reductions without 
inventory protection. Manufacturer may fix different resale prices by 
any lawful criteria. 

Danger 7: Unrestrained damage suits against wholesalers and retailers by 
manufacturers or competitive wholesalers and retailers. 

(a) Manufacturer can go automatically into Federal court or State courts 
without respect to the amount in controversy. 

(1) After Federal court injunction, manufacturer or anyone can sue. 

(2) No monetary damage need be proven. 

(3) Can collect costs and fees whether or not monetary damage estab- 
lished—irresponsible suits invited. 

(4) No willful intent need be shown apparently. 

(5) Manufacturers and competitors can persecute without risk of 
costs and fees. 

(6) Any person or competitor reasonably anticipating damage may 
sue. 

Danger 8: Free and open competition with articles of the same general class 
produced by others. 

(a) Impossible to apply to prescriptions at wholesale and retail level. 

(1) Doctors logically specify trademarks and brand names on pre- 
scriptions—good practice. 

(b) Court decisions have destroyed “free and open competition” provi- 
sion. It is not a guarantee to maintain competition or protect the consumer. 

(c) Courts have upheld manufacturers right to price-fix, fair-trade a 
product. 

(1) Even though patented. 

(2) Even though copyrighted. 

(3) These processes obviously designed to eliminate a product being 
in “free and open competition,” yet the courts permitted manufacturers 
to fix the price (fair trade) in violation of the free and open provision 
(Harvard Law Review, 1955). 

(d) Price-fixing fair-trade history since 1981 discloses only one case in 
which the courts declared a product unique and not eligible for price fixing 
fair trade (Harvard Law Review, 1955). 

(e) In view of this ineffectiveness of any guarantee for competition by the 
“free and open” provision as interpreted by courts. 

(1) H.R. 1253 may place Congress in the position of condoning mo- 
nopoly price fixing by manufacturers. 

nae of fundamental antitrust protection by H.R. 1253 5(a) 

2)(3) and (6) 

(¢) Dangerous precedent as policy of Congress. 
(b) Permits competing wholesalers to fix their wholesale prices. 
(¢) Detrimental to welfare of small business. 
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(d@) Basis for demands for legislation to eliminate competition further 
Utopia. 
Danger 10: U.S. Department of Justice and Federal Trade Commission appar. 
ently cannot proceed to enforce the free and open competition with articles of the 
same general class produced by others. 


The following correspondence concerning CIBA discloses that there jg no | 


practical protection provided by the free and open competition provision. The 
Federal Trade Commission apparently is powerless to enforce this nebular 
“free and open competition” dream: 


FEDERAL TRADE COMMISSION LETTER OF MARCH 24, 1958 
MARCH 24, 1958 


Mr. C. F. Fort, 
President, Food Town Pharmacies, Inc., Baton Rouge, La. 


DEAR Mk. Fort: Reference is made to your correspondence with the Department 


of Justice regarding alleged discrimination against Food Town Pharmacies, Ine 


by reason of the refusal of CIBA Pharmaceutical Products, Inc., Summit, NJ. | 


to sell to you direct. As you have been advised by Assistant Attorney General 
Victor R. Hansen, your complaint has been referred to the Commission for 
consideration. 

Your complaint is that many of your competitors are able to buy direct from 
CIBA Pharmaceutical Products, Inc., thereby obtaining CIBA products for about 
15 percent less than you have to pay for them from wholesalers. You have re 
quested that your company also be permitted to buy direct from CIBA and that 
request has been turned down, the CIBA southern division manager explaining 
in his letter of November 27, 1957, that that manufacturer’s distribution in the 
Baton Rouge area was at that time deemed adequate. 

The Clayton Act as amended by the Robinson-Patman Act forbids diserimina- 
tion in price between customers when injury to competition or tendency towarl 
monopoly result therefrom. Inasmuch as your company is not a customer of 
CIBA Pharmaceutical, Inc., however much you may wish to become one, there 
cannot be illegal price discrimination against your company by CIBA., 

Regarding the legality of the refusal of CIBA Pharmaceuticals, Inc., to sell to 
you, the courts have generally held that a seller, acting alone and not in combi- 
nation or agreement with others, may choose his customers and may refuse to 
sell to any party for reasons sufficient unto himself, provided the seller is e- 
gaged in free competition with other sellers of like commodities. This right is 
subject to the conditions that the refusal to sell is not to be exercised by a seller 
in a dominant monopolistic position or to be indulged in for monopolistic purpose. 

There is nothing in the instant matter to indicate that CIBA Pharmaceutical 
Products, Inc., has done anything more than exercise its privilege of choosing its 
direct customers. Under the circumstances it would not appear that any of the 
laws which we administer are being violated. 

Sincerely yours, 
FRANK C. HALE, 
Acting Chief Project Attorney. 


CHARLES F. Fort LETTER OF APRIL 10, 1958 


Aprix 10, 1958. 


Mr. FRANK C. HALE, 
Acting Chief Project Attorney, Bureau of Investigation, Federal Trade Commis- 
sion, Washington, D.C. 

Dear Mr. Hate: Your letter dated March 24, 1958, concerning our complaint 
against CIBA was appreciated. 

Paragraph four of your letter refers to the right of the company to refuse to 
sell for reasons sufficient unto himself, provided the seller is engaged in free 
and open competition with other sellers of like commodities. y 

It is our opinion that CIBA is not in this position. When a doctor writes 
a prescription specifying Serpasil 0.25, there is no like commodity. This would 
be true of all prescriptions on which a doctor specifies a CIBA product. In 
effect the prescription is the unique commodity; to use another manufacturer § 
product would be an illegal and unethical substitution. 

We believe that under these circumstances CIBA is violating the free and 
open competition-like commodity provision when they refuse to sell products 
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ys at our competitor’s lower cost. We cannot buy a like commodity in free 
competition because there is no like commodity for a particular prescription. 
your favorable consideration of our request for action will be appreciated, 
especially since CIBA’s refusal to sell to us is such a great competitive dis- 
gdvantage. 
Sincerely yours, 
CHARLES F. Fort. 


FEDERAL TRADE COMMISSION LETTER APRIL 18, 1958 


APRIL 18, 1958. 
Mr. CHARLES F’. Fort, 
President, Baton Rouge, La. 


Deak Mr. Fort: This acknowledges your letter of April 10, 1958, with further 
reference to your previous complaint regarding the refusal of CIBA Pharma- 
ceuticals, Inc., to sell you direct. 

You contend that CIBA is not engaged in free and open competition with 
gilers of like commodities for the reason that there are no commodities like 
(IBA’s patented prescription items. You point out that when a doctor specifies 
a CIBA product, that product must be dispensed because to use another manu- 
facturer’s product would constitute illegal and unethical substitution. 

The holder of the patent on any item or article might be subject to the same 
gbjection coming from any dealer who wished to buy direct but has not been 
permitted to do so, because some customers will insist upon buying that particu- 
lar patented article and no other. 

In U.S. v. Colgate (250 U.S. 300), cited in a number of subsequent cases, the 
Supreme Court declared: “In the absence of any purpose to create or maintain 
a monopoly, the (Sherman) Act does not restrict the long-recognized right of 
trader.or manufacturer engaged in an entirely private business, freely to exer- 
tise his own independent discretion as to parties with whom he will deal. And 
of course, he may announce in advance the circumstances under which he will 
refuse to sell.” 

The restraint of trade and monopolistic position referred to in that decision 
and others have not been construed by the courts to be present when a manu- 
facturer merely selects certain distributors or limits their number. In several 
recent cases the courts have expressed reluctance to take action against a seller 
for refusing to do business with a potential customer. In U.S. v. Klearflar 
linen Looms (64 Fed. Supp. 32) the Court stated: “Many practical difficulties 
may arise if the Court assumes to enforce a close business relationship between 
twoeconcerns if that desire is not mutual.” 

In Sooner Sales Company v. Ronson Art Metal Works, Inc. (117 Fed. Supp. 
(00), the Court held (1) that a manufacturer which refused to sell its products 
one of its former distributors, while at the same time it sold its products 
teacompetitor of that distributor, was not guilty of price or service discrimina- 
tim; and (2) that the laws do not require a seller to sell to any and all persons 
vishing to buy. The Court stated that under the circumstances of this case, 
‘Ronson had the absolute legal right to refuse totally or in part any order sub- 
nitted by Sooner’ for Ronson lighters and other Ronson products. 

While CIBA has a natural monopoly in the sale and distribution of its par- 
ticular patented products or those standard products for which it has its own 
mgistered trademark it would appear that CIBA is in open competition with 
wmerous other manufacturers of pharmaceuticals, which perform the same 
fuctions and produce the same results as those sold by CIBA. For instance, 
Serpasil, which you mention, is merely CIBA’s registered trademark for Reserpin 
USP. There are, of course, numerous reserpin products of other manufacturers. 

The Commission exercises its authority only when the public interest is directly 
id substantially involved. There seems to be no possibility of inquiry to the 
julie because of CIBA’s refusal to sell inasmuch as you and other retailers in 
ie same position are able to obtain from wholesalers such of CIBA’s products 
&you.must have. 

hh view of the foregoing and in view of the other decisions of the Supreme 
(ort and other Federal courts it does not appear that the Commission would 
warranted in entering this matter for investigation. However, your interest 
Apresenting your views is appreciated. 

Sincerely yours, 
SaMvEL L. WILLIAMS, Chief Project Attorney. 
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XVII. CUSTOMERS HAVE OUR SINCERE PLEDGE DATED OCTOBER 26, 1955, THAT we why 
RESIST IN EVERY LEGAL MANNER ANY LAW WHICH DELEGATES RETAIL PRICE-Fixiyg 
AUTHORITY TO MANUFACTURERS 


The officers, management, stockholders, and customers of Food Town 
Pharmacies, Inc., sincerely and respectfully urge your vote against Price-fixing 
fair trade legislation in any form. 

(Nore.—The newspaper advertisements referred to in Mr, Forty 
testimony have been filed with the committee. ) 

The Cuatrman. Dr. Clare E. Griffin? 

You are head of the School of Business Administration of the 
University of Michigan ? 


STATEMENT OF CLARE E. GRIFFIN, PROFESSOR OF BUSINESS 
ECONOMICS, UNIVERSITY OF MICHIGAN 


Dr. Grirrrin. Literally, sir, I am not head, now. I was dean a 
the School of Business Administration for some 15 years. My titk: 
now is professor of business economics at the same institution. 

Mr. Chairman and gentlemen of the committee, I can tell you as to | 
time that I have gone over this statement, and it will take me approx 
mately 25 minutes to make the statement, and I think it will say 
time if I proceed with the statement rather than to extemporize, | 

The CuarrMan. Very well, Doctor. You may do so. 

Dr. Grirrin. I want to say to you, Mr. Chairman, that I thank you 
for your courtesy in inviting me, although I told you in the statement 
that I should like to appear in opposition to this bill. That was 
courteous thing. 

The Cuarrman. Yes. I want to say, Doctor, that I have a state 
ment here from Dr. Walter Adams, professor of economics at Michigan 
State University, which he wants to go in the record about the sam 
time yours does, and he takes the other side of this question. He has 
to be outside the United States this week and will not be back until 
June because of lecture courses in various countries of Europe. 

Dr. Grirrtn. I shall mention that point in the course of my state 
ment, as to Mr. Adams’ position. 

I am glad to avail myself of this opportunity to present my views 
on these bills. I shall be speaking as an economist, not as a representa- 
tive of any special business group. As a university professor of eco- 
nomics I conceive my proper interest to be the economic well-being of 
the country as a whole which, in the last analysis, means the economic | 
well-being of the consumers. But since my teaching and study of 
economics has been largely in a school of business administration I am 
naturally concerned with the effect of Government policies and legisla- 
tion on the business community asa whole. There is, I think, no con- 
flict in these two for especially in our country the well-being of the 
consumers rests very largely — the effective functioning of a freely 
competitive business system. I shall, therefore, in my comments stress | 
the effect, as I see it, of this type of legislation upon the businessmen 
of the country as well as on the interests of consumers. 

I feel confident that the general economists as distinguished from 
those employed by special or business groups would agree with mein 
disapproving the general principle of resale bebe maintenance. I 
have not made a survey on this point but I am familiar with the wnt 


ings and other expressed views of the economists of the country and 
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my judgment of the prevailing views is based upon that acquaintance. 


Wu |“ Twould like to say since you have mentioned Prof. Walter Adams, 
gho is a good friend of mine, and I respect him as a competent 
o eonomist, that he would be decidedly in the minority among the pro- 


| fasional economists of the country. I think he would admit this him- 

Ain gif, In fact, Mr. Adams enjoys being in a minority. I may say I do, 

‘ort too, myself. I am sorry to find myself in the majority this time. 

7 It is quite natural that professional economists should take this un- 
favorable view of resale price maintenance because it is our belief 
that the effectiveness of our system rests upon freedom of competition, 

| or, putting it more broadly, upon economic freedom. Economic free- 
dom consists of freedom of consumers to buy where they wish and to 
have the maximum of alternatives between which they can make their 
choices. It also implies freedom of businessmen to conduct their af- 
fairs in their own way as long as their actions do not constitute fraud, 

wit tt restriction of competition, or monopolizing a line of trade. 

title | The basic objection, therefore, to the general principle of resale 

( price maintenance 1s that it does constitute a restraint of trade. That 
as tp) means a restraint upon the freedom of independent businessmen to 
rox. | oller their oods for sale on any basis or price that may seem desirable 
oa tothem. Indeed, if this principle did not involve restraint of trade 

; | there would be no necessity of special legislation concerning it. The 

‘| basicrequirement of our free enterprise system is free competition and 

k you. this principle is given legal expression in the antitrust acts, partic- 

ement | warly the herman Act. If one of these bills before your committee 

west is passed it would, I believe, constitute a serious exception to the basic 
principles of the Sherman Act. Indeed I would agree with a number 

“state. | of lawyers in describing it as an emasculation of the law. 

chigan | This was the view of leading experts in antitrust law as well as in 

e same | eonomics as presented in the Report of the Attorney General’s Com- 

He has | mittee To Study the Antitrust Laws which was made after 2 years 

k until | ofstudy in 1955. I may say Mr. Adams and I were both members 

Oe. of this committee. This committee of 60 members included some 53 

; state | distinguished members of the bar who were specialists in antitrust 

law. The remaining members were economists who had devoted 
views | special attention to the problems of competition and monopoly. The 
esenta- | preponderant consensus of the group, with Walter Adams dissenting, 

of eco- | Was against this type of legislation and this view was reflected in a 

eing of | eommendation for congressional repeal both of the Miller-Tydings 

onomic | mendment to the Sherman Act and the McGuire amendment to the 
udy of | Federal Trade Commission Act. The committee report recognized 

m Lam | tht there are certain evils in this area and especially mentions the 

legisla- | tlleged practice of loss leader pricing. It felt, however, that these 

nocon- | ils when they existed could be dealt with either under present anti- 

- of the | ttust laws or possibly under special legislation, such as Representa- 

u freely | tive Celler has mentioned, directed at specific evils rather than at free 

ts stress | mpetitive pricing by retailers. After considering all these prob- 

ressmen | kms the report concludes that— 
© balance, we regard the Federal statutory exemption of “fair trade” pricing 

d from a unwarranted compromise of the basic tenets of national antitrust policy 

h mein | (Report of the Attorney General’s National Committee To Study the Antitrust 

ince. I| ¥&March 31, 1955, p. 1954). 

he writ- | With these views I am in complete accord. 

try and) 39207, 0—so 17 
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The general principle of competition as the normal regulator of | to the 
economic affairs in this country 1s recognized in the bills now before | submit 
your committee, at least by indirection. This is shown in the require. | that th 
ment that a seller in order to avail himself of the privilege of fixing | men, sl 
resale prices must himself be in competition with others in hig ow | of the: 
economic level and that, in general, without exception, prices cannot | conduc 
be set for others on the same competitive level. In most caseg this | Gover? 
presumably means that the one gaining this privilege is a manufge. | chargil 
turer or wholesaler and to qualify he must be in competition with | for. 
other manufacturers or wholesalers. This in itself seems to me to | Spec 


be eminently justified, although it might be noted in passing that the { mainte 
ability of each of two manufacturers to specify the resale prices on | facture 
his products facilitates and possibly invites collusion between these | produc 


two sellers on the prices that they will specify. This means that if | Federa 
you limit competition at one level, that tends to facilitate limitations | sonable 
upon competition at other levels as well. However, the bills surely | a short 
do not legalize this kind of thing, which I am glad to see. | prices t 

But if it is desirable to maintain price competition between manufac. | exercise 
turers at their level it is difficult to see why it is not equally desirable | If we 
to preserve price competition between the distributors of these prod- | tosay t 
ucts. The fact is that for many products the price to the consumer jg , price tl 
fully as much influenced by the competition of distributors as it is by | "8 aM 
the competition of the manufacturers themselves. It is not uncommon | If the ¢ 
for some 50 percent of the consumer’s dollar to be accounted for by | 8 grea! 
the margins of wholesalers and retailers. I am not implying, Mr, method 
Chairman, that margins of this magnitude are too high. No one can | *#pract 
properly generalize on that. For that very reason it seems best to tailing 
leave the determination of that margin to free competitive forces, | ™tailer 
But at any rate, what these bills do is to attempt to maintain compe | M22S 





tition as to some 50 percent of the economic activity involved in hysica 

getting the goods to the consumer and to authorize the elimination of | ™ of 

price competition on the other 50 percent. This, it seems, is a serious pene 
} lee, ain 


inroad upon the competitive field. Me 

When I assert that these bills legalize a substantial degree of | iself is 
restraint of trade I am in effect saying that they reduce freedom. | "® PFO 
Whose freedom is restricted? First, the consumers’ freedom to choose | Pee m 
between different offers of price and service made by alternative ufering 
sellers. Freedom really consists of having a reasonable number of Decac 
alternatives between which one can choose. The other important es th 
freedom that is reduced is the freedom of a businessman to compete ' ag 
on any feature that may appeal to the consumer. The businessman yl 
of the United States, and among these quite prominently the retailers — 
of the United States, have been and still are vociferous in their ea 
denunciation of Government price fixing and of most proposals for ihe 
Government to infringe upon their freedom of action. I strongly * ari 
sympathize with their position, and I have on many occasions sup- i 
ported them. But I also tell my businessmen friends that if they are } oa 
going to keep reasonably free from Government regulations or inter | 5) hi 
ference as they would call it, they must accept the discipline which etn 
free competition places upon them, even in those cases where it may moor, Wi 
hurt. As the late Prof. Henry Simons, of the University of Chicago, m ay 


who was one of the most stanch defenders of a free enterprise system Door, § 
whom I have known, once said, “People who are not willing to submit 
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r of _ to the discipline of competition will sooner or later find themselves 
e | pmitting to the discipline of Government authority.” I believe 
foe hat the businessmen of the country and, especially the small business- 
a | men, should recognize that on this matter they cannot work both sides 
xing of the street. They cannot in the long run demand their freedom to 
ae nduct their affairs in their own way and at the same time ask the 
‘this Governmefit for the special privilege of preventing others from 
foe | charging what prices they will for goods they have bought and paid 
eto | Specifically, in connection with recent bills legalizing resale price 
t the { maintenance I have heard discussions to the effect. that if a manu- 
3 on | facturer is to be given the right to specify the prices at which his 
‘hese | product shall be resold then some governmental body, perhaps the 
at if Federal Trade Commission, should have the power to review the rea- 
tions | smableness of those prices. And I need hardly tell you that it is only 
urely | ashort step from review and the holding of hearings on proposed 
| prices to actual Government price fixing or at least to the Government 

ufac- | exercise of veto over _— decisions. 
rable | If we were to apply economic principles rigorously we would have 
prod- | to Say that if one method of distribution can deliver goods at a lower 
ner ig ; price than any other, then it should, in the interest of economic prog- 
isby | tess and the welfare of the consumers, displace the other methods. 
amon | [the economy affected by any innovation or new method of retailing 
or by | S great enough and if the great mass of consumers prefer the new 
Mer. method, that extreme result would indeed be justified. However, as 
. can | ractical matter, my endorsement of unrestricted competition in re- 
est to | tailing does not, in fact, lead us that far. rhe reason is that when a 
orees, | Mailer offers goods for sale the proposed price is not the only deter- 
ompe- | mining factor, nor should it be. The retailer is not only supplying the 
ed in pe product at an announced price; he is also supplying a num- 
‘on of | “Pt Of ancillary services. One dealer may offer superior location, 
rious | Pleasant. and perhaps luxurious surroundings, credit, delivery serv- 
ee, and in some cases after-sales service. All of this, plus the product 
vee of | itelf is offered at a certain price. Another retailer prefers to offer 


odidit | the product itself with the very minimum of these services and his 

choose | Bice may be and probably should be lower because he is actually 
_, | oflering less. 

native ‘ ; 

ber of | Decade by decade, if we try to look into the future, if not year by 

ortant | 1% the American people are generally becoming more prosperous. 


pete ee current book describes ours as the “affluent society.” Most 


ait today, I believe, pentes a reasonable mixture of convenience 
tailers | Mdservices along with the product itself, and I expect that they will 


their kan more and more in that direction in the future as they become 
als for we rous, For these reasons I believe that there is little pros- 
rongly pect that the “bare minimum service” stores whose only appeal is pron 
18 SUp- mill drive the service stores out of existence. Indeed, my study of 
ven are } lasic trends leads me to expect that the bare, stripped down deal at 
+ inter- see pesible price will make less and less of an appeal in the fu- 
which ture. This is admittedly a forecast that cannot be proved. It is based 
it may m observation of some other countries where noone are generally 
hicago, poor, When you are poor you may go to great lengths to save money, 
system ten at some inconvenience. The American people generally are not 
submit | %% Some economists and sociologists deplore the tendency to what 
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they call costly frills. I believe this is neither to be deplored 
praised. The consumer should be free to demand the best of service o | 
the minimum of it. My point is that I suspect many of them are goj | 
to demand a considerable amount of service and this prospect provides 
a basis for optimism for the service retailers as a class. I have high | 
optimism and faith that the regular orthodox service store is going 
to continue and is not going to be pushed out by discount houses and 
various others. Not for all of them, to be sure, for there will always 
be and should be the real test of competition which is bound to hur 
and maybe eliminate some but that is life in a progressive society, 
My own personal practice is to buy at those stores that do give theg 
services, but I think it is desirable that we should have other stopes 
that do not do so. For this I have two major reasons. In the firs 
place, even though my own preference may be for one type of store, ] | 
value the opportunity of patronizing another type if I wish to dogo, | 





This is a matter of my freedom of choice as a consumer. Moreover, 
it is quite possible that this freedom of choice which I may exercise 
helps to keep my “regular” dealer on his toes. The second reason | | 
like this situation is that some of my fellow citizens may prefer o| 
accept the rather skimpy services for the sake of the lowest price, 
If they prefer, or perhaps because of economic pressure have to take 
this choice, I would surely defend their right to do so. In short, 
there are just as many differences in retailing as there are in produets 
themselves, and the variety of offerings is fully as desirable in the one 
area as in the other. 

Now, I would like to turn specifically to the case of the small re. 
tailer. 

The cause of resale-price maintenance is frequently argued on the 
ground that it is a protection to the smal] retailer. Although this may 
be a well-intentioned argument I believe it is unsound. In the first 
place the ys of selling at the lowest possible price even at the 
expense of services is one which can be and is followed by small re 
tailers as well as large ones. Indeed, the so-called discount house, 
which seems to be a conspicious target for this type of legislation, is | 
very often itself small business and those that may be fairly large 
today often started a few years ago as a small business. They thus 
have realized the ambition of most small businessmen to become bigger 
businessmen. Incidentally, as they become bigger business concerns 
they tend to place less emphasis on low price and more upon saleman- 
ship and services. 

This is another reason why I think we do not need to worry too much 
about this type of retailer eliminating the service stores. The fact is 
that as they grow up they tend to become service stores themselves. 
The history of retailing in the United States over the last hundred 
years offers a number of illustrations of this tendency. The depart- 
ment stores; the mail-order houses, the chainstores, and the super- 
markets all got their start in this way and were condemned in their 
early days as “price cutters.” All of these in varying degrees have 
now come to make their appeal on other than a pure price basis 
This leaves a vacuum, so to speak, at the low price level which is, for 
the time being occupied by the discount house. Instead of these being 
regarded as a threat to the future existence of small dealers, I shoul 
regard them as a way in which some small businessmen get start 
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lor gnd perhaps ultimately become bigger businessmen. It is desirable, I 
or | think, that the orthodox methods of retailing should always be under 
cing | challenge. The response to this challenge will in most cases result 
‘ides | jn improvement in retailing and to progress in reducing the cost of 
high | getting goods from producers to consumers. 

ving) ~ A third reason that I think such legislation is not really in the long 





and | yuna help to small businessmen generally is this: the small retailer 
ways | must in many lines rely largely 8 the sales of nationally known 
hurt | jrands in which a large part of the selling effort has been done by 


ty. . themanufacturer. If now these national brands/are priced at a level 
these { ghich will be entirely satisfactory to all small retailers this will 
tores | ggnstitute an opportunity and an open invitation to large retailers, 
‘first | guch as the mail-order houses and some of the large department 
re,1 | gores, to offer products at lower prices under their own brands. In 
lo so, | the long run I believe that the nationally known brands would be 
‘Over, | hurt by the practice of maintaining a standard retail price and along 
reise | with them, I emphasize, would be hurt the small retailers who depend 
son1 | heavily upon the sale of this kind of merchandise. 





erto| A fourth reason for thinking that the small retailer would not 
price. | be helped is a more basic one. If a small retailer or any group of 


take | them is having trouble making money in any community I think 
short, | itis frequently because there are too many retail outlets of that kind 
duets | jnthat community so that volume per store is low. If we look for the 
eone , reason for this, it must be remembered that in retailing entry of new 
businesses is very easy. As a result of this easy increase in number 
ill re- | of stores the customary profit rate is low if considered in relation to 
the risks of failure. If now you try to improve this profit rate by 
m the | slaw which enables manufacturers to establish a larger retail margin 
smay | that almost any retailer with just ordinary care and efficiency can 
e first | make a living you are simply going to encourage metas to go 
at the | into these lines. With this increased number of retailers you are 
all re | surely going to have increased competition in one form or another. 
house, » The first effect is to reduce the average volume per store. Also the 
ion, is | increased competition may well show itself in the unwise extension of 
large mdits with corresponding increase in bad debts or in uneconomical 
y thus | tension of services of various kinds. The cost of these things to- 
bigger | gether with the low volume per store can be just as ruinous as price 
neerns | competition itself. 
eman- | If this kind of competitive pressure increases I can well imagine, 
| gutlemen, the retailers in certain lines coming back to you gentlemen 
»much | of Congress or to their State or municipal governments asking for a 
fact is | nstriction upon the entrance to the field in the form of a required 
selves. | tettificate of convenience and necessity. This kind of legal restric- 
undred | timupon freedom of entry does in fact exist in a number of countries, 
lepart- | pecially some of those of Western Europe and it could happen 
super’ | here, ether this happens or not, any effort to ease competitive 
n their | pressure of one form (in this case price) will, I am convinced, mean 
»s have | Mereased pressure in some other form as long as we maintain, as I 
» basis. | think we must, freedom of entry. 
is, for | The small businessmen of the country can rightfully demand an 
e being tiforeement of the laws against discrimination and against any 
should | practices which the courts may determine constitute unlawful re- 
started | stant of trade or which constitute monopolizing or seeking to mon- 
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opolize a line of trade. These are already prohibited by the law of | 
the land. When they seek to go further and to establish a standap | 
price to be fixed by their pressure upon manufacturers, I believe tha | 
they are doing themselves a disservice, quite regardless of the bad 
effects which this measure would have upon the consumers. 

Now, I would like to say a word about prices and the effect of such | 
legislation upon the level of prices. 

There has been much discussion of the effect of such a law upon the 
average level of retail prices. In general, I believe that studies op 
this question have indicated that average prices would be raised. This 
would seem likely for the proposed law aims at the setting of minimum 
prices rather than maximum prices. However, the point I would 
stress is not related to average prices. An individual consumer does 
not pay average prices; he pays a particular price for a particular 
product and service and whether or not in fact the average prices of 
a fair-traded product are higher than they otherwise would have been 
is quite irrelevant. The fact is that the customer who wishes to go 
out of his way to buy at the lowest possible price would, under this 
law, and as to the products affected by it, be denied this opportunity, 
This is a clear violation of his freedom of choice, a freedom which 
should be protected even though 90 percent of the customers may not 
care to avail themselves of it. 

Another reason I object to this type of legislation is that a consider. 
able amount of subterfuge is involved. It is not surprising that this 
should be true, because a barefaced request by a group of competitors 
that they should be allowed to fix their prices at a level agreeable 
to them by an agreement between them would quite obviously have 
little chance of general approval in a country that believes in the 
desirability of maintaining competition. But if retailers despair of 
getting approval for fixing their prices by collusion it has surely 
occurred to them that substantially the same result can be attained 
by getting a manufacturer to specify the price for them. Indeed this 
will be even better because it might have been difficult to get all the 
retailers to agree to a single price, whereas under the so-called fair- | 
trade law even these recalcitrant retailers can be forced into line. In | 
this light it seems to me the method involved here constitutes an even | 
more serious limitation upon free competition than would an actual | 
agreement among competitors, and yet it can be presented not as 
objectionable collusion in restraint of trade but as the free exercise 


of a right by a manufacturer to specify the price at which his product ' 
will be sold. 
These laws then are presented as granting a privilege to manufac 

turers. The implication is that it is the manufacturers who really 
desire this power. In some cases this may be so. Indeed I have talked 
with some manufacturers who do believe in the principle, although 
some of them have more recently changed their mind about its desir- 
ability. But it seems quite apparent that the real support for these 
laws comes not from the manufacturers but from the retailers who 
will be able to bring pressure to bear upon the manufacturers to exer- 
cise a right which in many cases the manufacturer never desired in the 

first place. In this sense, then, it is a subterfuge. 


So far I have discussed resale price maintenance as a general prit- 


ciple. I would like now to indicate certain objections that I have 
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to some or all of the recent bills presented on this subject. In the 
first place, the recently proposed legislation would be on a nationwide 
iasis with the decision made by the Federal Government. _The old 
legislation, as you are well aware, simply permitted the States to 

resale price maintenance legislation if they so desired. These 
recently proposed bills take this nght away from the States and legis- 
lates positively on the national level. My own conviction is that it is 
desirable as far as possible to leave to the governing bodies of each 
State the regulation of trade practices within their own State. This, 
you may say, is merely a matter of personal preference, and perhaps 
that is true, but it is based upon a high regard for our Federal system 
and for the importance of maintaining States rights wherever that 
ean feasibly be done. The inroads upon the areas previously left to 
the States have been substantial in recent decades. If we value the 
balance of powers between the National Government and the States I 
think we should be loath to take another step down this road. _ 

From the point of view of preserving price competition in the 
United States one of the saving features of the old laws was that 
manufacturers in most lines and many of them in all lines did not 
choose to avail themselves of the powers that were granted to them. 
Itisquite possible if legislation were passed simplifying the problems 
of enforcement and overcoming the marketing problems which arose 
out of the differences in State laws, that this principle would be much 
more widely adopted and put into force. Of course, if one believes 
thoroughly in the principle this may appear to be an advantage, but 
it at least should be recognized by legislators that the recently pro- 

d bills do not merely reinstate the conditions that existed prior 
to the court decisions which made the old State fair trade laws un- 
workable. These new bills go much further than that. 

A third specific objection I have to this recently proposed legisla- 
tion is that, in one of the bills at least, the manufacturer is authorized 
tospecify the resale price for wholesalers even when he, himself, may 
be selling to the same retail customers as is the wholesaler. In other 
words, he is in competition with the wholesaler but, even so, he may 
gecify the price at which his competitor must sell. I refer specifically 
to H.R. 1253, section 2, paragraph 6, lines 10 to 17, on page 6. As I 
derstand the old laws, the manufacturer would not be allowed to 
gecify the resale price in such cases on the grounds that if he did 
080 he would be setting prices for.his own competitors. It seems 


| tome that this objection is eminently valid and that legislation that 


vould now make it legal to do this is a very clear case of legalizing 
irestraint of trade. 

Taking the broadest possible view of this type of legislation, I think 
vecan identify it as a case of the people who are doing business in 
mestablished and orthodox way trying to throw up legal obstacles to 
the conduct of business in any other way. But we must remember 
that all progress involves change and all change is likely to hurt 
wmeone. Any new method of production which would reduce the 
inount of work required to produce a product is very likely to have 
the immediate effect of impairing the vested interest which workers 
tained in the craft have built up, an issue which is fairly live today 


il prin- | mDetroit, Mr. Dingell. 


I have 


.Dincety. I am aware of that. 
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Dr. Grirrin. Their natural desire to impede the introduction of 
such new methods is quite understandable, but it is also clear thy 
insofar as we do impede such changes we are impeding pr 
Comparing the situation in the United States and other Countrie: | 
which I have had a chance to observe I am favorably impressed by 
the willingness of Americans generally to accept the personally dig 
tasteful aspects of change and progress and this is one of the reasons | 
that we have enjoyed ah a high rate of progress. 

And I should like to interject, Mr. Dingell, that I have particulary 
admired the position which the UAW-CIO has taken on this, of 
refraining from using their power to prevent the introduction of | 
laborsaving devices. It is an enlightened policy and I think very | 
much to their credit, because sonuialke these things do hurt at times, © 

One of the areas in which we need new approaches and experiments. 
tion—looking at it broadly, as an economist, now—is in the field of 
distribution, for I believe that our progress in that very important 
sector of our economy has not been as great as it has been in many. | 
facturing and, indeed, in agriculture. 

The only way you are going to get that is through experimentation | 
in new types of retailing and freedom for them to try their hand and 
see if they can persist in a competitive market. 

An important test, I would say finally, putting it most broadly, of | 
the fitness of a people, of a nation, for living under a democratic 
society, is that they will refrain from using their political power to 
place legal or other unnatural handicaps upon the innovator. So far 
in this country we have met this challenge reasonably well. I respect- 
fully recommend to the Members of Congress that they resist pro- 
posals that would place such handicaps upon economic progress, 

Thank you for your patience in listening. 1 would be glad to 
answer any questions. 

The Cuarrman. Dr. Griffin, on behalf of the committee, thank yo | 
very much for your appearance here today and for your discussion 
of this highly complex and important problem. 

Are there any questions by the members of the committee? 

Mr. Collier? 

Mr. Coxtrer. I have one question, Professor. I was particularly 
interested in, and I might say I am very much in accord with, the 
definition of economic freedom. It says: 

Economic freedom consists of freedom of consumers to buy where they wish 
and to have the maximum of alternatives between which they can make their 
choices. It also implies freedom of businessmen to conduct their affairs in their 
own way as long as their actions do not constitute fraud, restriction of competi- 
tion, or monopolizing a line of trade. 

Do you think that in some instances involving labor and the retain- 
ing of labor there is a freedom of choice, as provided in the definition 
of economic freedom ? 

Dr. Grirrin. Labor, did you say ? 

Mr. Couuier. Yes. Specifically, a small businessman who might 
be restricted in competition by reason of the size of his business by 
labor contract or by requirement. Is it economic freedom! 

Dr. Grirrin. No. I think I can see what you are driving at, and I 
recognize that there are many places in which economic freedom has 
been infringed. Of course, the attainment of perfect freedom in any 
organized society is impossible. What we have to strive for 1s the 


SS 





maxim 
an unni 
Mr. ‘ 
The 
commit 
Mr. 
briefly 
Doct 
will co’ 
ment. 
Dr. ¢ 
ha 1 
Me 
late, an 
You 
within 
State wi 
Dr. ¢ 
Mr. | 
support 
fore us 
Dr. € 
are NO ¢ 
States 
sort of 
Commit 
not rep 
there tl 
commit 
state Ww! 
hardly 
What 
that W: 
sid he 
petition 
he feels 
through 
be a $01 


I trus 
there is 





mn of 
that 
Tes, 
tries 
d by 
r dis. 
om | 


larly 
iS, of 
mn of 
very | 
eS, 
lenta- 
‘ld of 
rtant | 
nanu- 


{ 





tation | 
d and 


lly, of | 
cratic | 
ver to 
So far 
spect: 
t pro- 


S, 
lad to 


ik you 
USsiOn 





| 
| 


| 


‘ularly 
th, the 


ey wish 


ke their : 


in their 
competi- 


retain- 
finition 


might 
ness by 


;, and 
om has 
jn any 
r is the 


FAIR TRADE 259 


maximum. And it seems to me that this bill and these bills constitute 
an unnecessary invasion of the freedom of individuals. 

Mr. Couuier. Thank you, sir. 

The CuHarrman. Any further questions by the members of the 
committee 4 , ; 

Mr. Dineeiti. Mr. Chairman, if I may be recognized just very 
briefly : ‘ ‘ 

Doctor, I am delighted to hear your approval of union action and 
yill convey those sentiments to my friends in the trade-union move- 
ment. P 

Dr. Grirrin. There are many things I do not approve of, but I am 
happy to put in these words. 
ih Dince.y. Let me say the unions have been subject to attack of 
late, and I am delighted to hear your remarks in this regard. _ 
You are no doubt generally familiar with the view of economists 
githin the profession. You mention one economist from Michigan 
State who is opposed. 

‘Dr. Gatrrin. The chairman mentioned him. Prof. Walter Adams. 

Mr. Dincett. Do you know of any other reputable economist who 
supports the position exemplified in the various fair trade bills be- 
fore us 

Dr. Grirrin. I do not. I do not mean to imply by that that there 
are no others, because there are thousands of economists in the United 
tates and, obviously, I cannot know them all. But an example, a 
grt of a test of this, was in this committee of the Attorney General’s 
Committee that I mentioned. There were only 80 economists on this, 
not representative of the whole country, but of the economists over 
there the only one who dissented from the recommendation of the 
wmmittee was Mr. Adams. I am sorry Mr. Adams is not here to 
tate what his position is. I think I understand it, but it would be 
hardly fair for me to put words into his mouth. 

What I am implying in this rather vague statement is that I think 
that Walter Adams would agree with most of the things that I have 
aid here on the matter of the importance of the freedom of com- 
petition. I think that his only excuse for supporting this bill is that 
he feels that there are other restraints upon competition running 
throughout the whole system, and that perhaps this one put in would 
ea sort of a balance to some of the other restraints. 

Itrust I have been fair to Mr. Adams. But on the basic principle 
there is no question that Walter Adams believes in competition. 

The Coarrman. His statement will go in the record so that it will 
e there, 

Dr. Grirrin. I trust that this will correspond to what I have said. 
That is the reason I respect him for his views on the matter. 

Mr. Dineetn. May I ask this further question: In your membership 
m the committee, [ assume you requested the views of economists 
thtoughout the country on the subject of fair trade. 

Dr. Grirrin. Yes. 

Mr. Divert. Did you find any other economists who might have 


7 rted your position? 
] . 


. Grirrin. We did not make anything that could pretend to be 
‘scientific survey; but we did sample the opinion of economists. 
dnd I think it is general knowledge to the professional economists. 

y are almost unanimous on this point. 
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Mr. Dincetxi. Thank you very much. the maa 
Thank you, Mr. Chairman. part fr 
The Cuarrman. Doctor, in pursuing the very fine presentation yoy | The ( 
have made here this morning a little further, I would like to ag. | mittee i 
You do believe in ethical procedure for business, do you not? informe 
Dr. Grirrin. Any misrepresentation I would be opposed to. And | with laa 


I am not a lawyer, but I would think that misrepresentation that cap cause of 
be proven already can be reached under the present laws. ction 2 

The Cuatrman. The Sherman and Clayton Acts were passed by “See 
the Congress in order to restrain certain operations; is that true! Dr. ¢ 


passing 


The Cuarrman. The Congress recognized conditions existing jn that thi 


business operations and procedures at that time and felt it was neces | ailers 
sary to take some action to prevent such activity that was injuriousto | passing 
the general public. | san Ur 
Dr. Grirrin. Yes. | they did 
The Cuarrman. Then you do believe that if a practice devel May 
in the country with reference to business procedures that proved to { gould | 
be injurious to the general public, some action should be taken against glling | 
that: is that true? | I would 
Dr. Grurrin. Well, that is a fairly broad statement, but I think] | that que 
would accept it. Could I perhaps put it this way: I think the Clay- | The ( 
ton Act and the Federal Trade Commission Act were passed witha | May I a 
view to maximizing the freedom of trade and commerce. In orderto | he own 
maximize the freedom of trade and commerce, there were certain { jy, such | 
practices, such as misrepresentation and so on, which had to be pr | Dr, G 
hibited. Now, one might say that each one of these little prohibitions | precisel 
constitutes a restriction upon freedom, but actually the intent cer- | that the 
tainly of Woodrow Wilson, who was a sponsor of these bills, was the | the prod 
new liberty, the new freedom, to increase the total amount of freedom. | of Pe 
And you are quite right, sir, in saying that in order to increasethe | in ba 
net amount of freedom it may be necessary at times to restrict free | package 
dom in some detail. | Tam 
The Cuarrman. Now, we have had witness after witness in this | such ma 
hearing and in hearings in the last Congress describe the practices of | thatthe 
certain business people which certainly have an injurious effect onthe | The C 


Dr. Grirrin. That is true. | 


regularly established retail trade. | | ments W 
As an example, I was in a chain drugstore just a few days ago. | meof t 
The druggist evidently recognized me. I had never seen him before. | to prote 


And he made some mention about it. He mentioned one particular , 
product that they had at that store which cost them 44 cents, and 
they were selling at 38 cents. 

Dr. Grirrin. What were the figures again ? 

The CuHarrmMan. 44 cents is what it cost them. He said, “We are 
selling it retail here today, and we do all the time, at 38 cents.” 

Now, do you think that is a good business practice? 

Dr. Grirrtn. In the first place, I would say it is bad business prac- | 
tice from the point of view of that retailer. In the second place, if 
the Congress wants to prohibit this sort of thing, certainly the road 
is open to prohibiting selling below cost. But I quite agree with | Mr.D 
Congressman Celler, who I happened to hear when I came in here, in | fair pr 
the statement that in order to cover those little cases, which are very, | Dr. G 
very rare, we are going to make a whole blanket rule here permitting business 
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ihe manufacturer to specify the price which the retailer cannot de- 


part from. 


The CHAIRMAN. The information we have had here in this com- 
nites is not that it is sporadic and a very rare thing. We have had 
information presented to us that it is on a wide scale, particularly 
yith large business operations, chainstore operations, which can, be- 
use of their economic strength, enter into this kind of business trans- 
yction and overcome it by increasing their prices on something else. 

You would not say that would be in the interest of the public. 

Dr. Grirrin. No. I would suggest that as you referred to the 

ing of the Clayton Act and the Federal Trade Commission Act, 
that this situation of some people selling goods at prices that other 
wtailers did not agree with existed back there at the time of the 
assing of those laws. They could very well have included them 
yan unfair practice, if they wished to do so. It is conspicuous that 
they did not. 

May I also suggest respectfully, sir, not to tell you the bills that 
should be presented, but if you want to deal with the question of 
glling below cost, that is another matter age It is quite possible 
[would request the opportunity to appear before your committee on 
that question, too, but it is quite a different question than this. 

The CHarrMAN. The time is up. I wish we did have more time. 
Yay I ask you this question, which is quite important: Do you think 
the owner of a brand name, a trademark, has any property rights 
insuch brand to the extent that it carries on to the consumer ? 

Dr. Grirrin. I am not enough of a lawyer to be able to say just 
precisely where the property rights begin and end. I would suppose 
that the property right attached to the product. The man who buys 
the product ce bought the product. And if he has bought a package 
of en he has bought a package of Pepsodent and paid for it. 

In fact, one of tlie reasons he was willing to pay this price for the 

kage of Pepsoden: is because it had the name “Pepsodent” on it. 

lam afraid that you are asking a person who is not an expert in 
sich matters, but since you have asked me, my own opinion would be 
thatthe property right goes with the product. 

The CuarrMAN. You have, in your very fine way here, made state- 
ments with reference to the effect of this legislation. Now, that is 
me of the things that this legislation is designed to do, and that is 
io protect the property right of that manufacturer to keep it from 


, being abused. 


Dr. Grirrin. Would you accept this: that it is intended to define 
those property rights; not merely to defend them ? 

eCuairMAN. To defend them, you say? 

Dr. Grirriy. And to define them; because as far as I know, this 
point has not been settled, that the manufacturer does have a property 
— a product which he has parted with. 

¢CuairMANn. We attempted to settle it with the Miller-Tydings 
Act and with the McGuire Act, and in view of the interpretations of 
courts, we are trying to straighten it out again. 

Mr.Dottincer. Doctor, you are not opposed to the merchant making 
vfair profit, as such ? 


Dr. Grirrin. Gocd Lord knows. I am a professor in a school of 


nitting ines. I am trying to tell people how to make a profit. 
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Mr. Doturnecer. I gather you are only opposed to a loss leade 
for him to bring the public in under a subterfuge. That is yoy 
opposition ¢ ; 

Dr. Grirrtn. To tell the truth, I would not say that I would legislate 
against the loss leader, providing there is no subterfuge about it 
I mean, provided there is no misrepresesntation about the thing, 
But that is another question. 


Mr. Dotirncer. Would not the elimination of a loss leader protec | 


the manufacturer’s property rights in his product by giving the mer. 
chant a fair product? 


Dr. Grirrin. If I say “Yes” to this, this implies that I think ly | 


does have a property right that runs down that; if I say “No,” Tam 
stuck with another difficulty. 

The Cuarrman. Mr. Kilgore had a question. 

Mr. Kircore. Doctor, I would like to ask you questions on two facets 
of this matter, if I may. 

I think in any discussion of fair trade legislation, there are two 
factors that are most frequently mentioned, what its passage may do 
with respect to its effect on the consumer and cost of living, on the 
one hand, and then what its passage may do in entirely a different field, 


on the protection of the retailer, the keeping of the small, independent | 


retailer in business. 

My questions on both of those approaches go to this matter. Do you 
know whether or not there have been any studies may anywhere in 
the United States, and at any time recently, which would compar 

rices in States that had fair trade legalized and operating under 
State law, as contrasted to prices in States which did not have fair 
trade in operation at that time? 

Dr. Grirrin. Yes. I touched on that rather vaguely in my state 
ment, that there have been certain studies. Professor Grefren, now 
Dean Grefren, at the University of California, has made studies of 
the effects of resale price maintenance on prices. The University of 


Illinois Bureau of Business Research made a study. I cannot give | 


you the date right now, but I perhaps could later. But my point is, 


Mr. Kilgore, that these all raise the question of: What is the effect | 


on the average price? And the point I am making here—and you 


also referred to what effect it would have on the cost of living, whieh | 


is an average sort of thing—it seems to me that if 9 people out of 10 
prefer to pay the standard price with the standard sort of service, 
this is perfectly all right; but if there is 1 person out of 10 who does 
not want to do this, he ought to have the right not to do it. So it seems 
to me it is not the average price that we ought to be concerned with, 
but the fact that I do have the freedom, under a free market system, 
to go out and pay a price that is different from the average. I do not 
think we would ever settle the question of resale price maintenance 
in arguing about the average prices, because that is not the essence 
of the thing. 

Mr. Kixcorr. I think I quite agree with you, that there is an entirely 
different question involved, when you talk about the freedom of the 
purchaser to elect his source; but I was relating my question to the 
matter of whether or not there is any effect, or any considerable effect, 
on average prices. 
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acer, Dr. Grirrtn. I think, to be perfectly candid, that there is not any 
you | siderable effect. I think this may be due to two things. In the first 
| lace, most retailers are going to continue to sell at the suggested price, 
slate T ewey, the standard price. And in the second place, most manu- 
it it} sacturers have not availed themselves of the opportunities of this law. 
hing, So that if you would look at the average prices charged in drugstores 
| orwhatever, in the ordinary standard drugstore, I doubt if there would 

‘otect | be very much effect. 
mer} And I have already suggested, here, that I think that the great 
_ glume of business in the United States in drugs, say, in electrical ap- 
rk he pliances, and so on, are going to go through the so-called orthodox, 
Tam regular stores. It is just the off-beat fellow who wants to go over here 
| and buy at the lower price. I am here to defend that one off-beat fel- 
low even though he is only one man out of a hundred. He has that 


facets | right. 
"Ar. Kueore. On the other matter, then, do you know whether there 
e two | have been any studies made that would compare the small business 
ay do | fjlure question in States which had fair trade in operation, to small 
mn the | jysiness failures in States in which there was no fair trade in opera- 
‘field, | tion? 
ndent | Dr, Grirrin. I cannot tell you of any that I could vouch for as 
being scientific studies. I have heard the statement made that the 
Jo you | failure rate is no different in those cases, in those States where they 
ere in | haye had them; but I have not followed it back. I would not want 
mpare | {osay, as a social scientist, that I have established that point. 
under | Mr. Kircore. I believe you did say your statement—at least I got 
e fait | theimpression that it was your feeling—that the long range effect of 
the passage of Federal trade legislation would be to the detriment of 
state- | theindependent retailer. 
1, now Dr. Grirrin. I think so, yes, sir. I do. Yes. I am very sincere 
lies of | about this. 
sity of | Mr. Kitcorr. But you know of no studies which would clearly 
ot give } demonstrate this fact ? 
int is, | Dr. Grirrin. These things cannot very well be proven, you see, by 
s effect | statistics. One of the things is, as I have cited, that insofar as you 
id you | follow this practice, you simply encourage the mail order houses, the 
which | department stores, and so on, to sell goods under their private brands. 
t of 10 | And when you do this, you are weakening the position of the national 
ervice, | brand, and the small retailer just inevitably depends upon these na- 
0 does » tional brands. So in the long run, it seems to me, on two or three 
t seems | grounds that I mention here, that the small retailer is doing himself a 
1 with, } disservice in asking for this kind of thing. 


a 


system, | The Ouarrman. Mr. Younger? 

donot | Mr. Youncer. Doctor, just one thing, following what I asked Con- 
fenance | gressman Celler. Do you think that the issuance of trading stamps 
essence | lsany bearing ? 





. Dr. Grirrin. I do. Theard that question. I thought it was a very 
ntirely | interesting one. I think one of you gentlemen asked it: Whenever 


of o ju have trade-ins, for example, or trading stamps and so on, I do 
| to the 


e effect, 


ut see how it would be feasible for the manufacturer to specify the 
nee, even though you give him this power under this law. I think 
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perhaps a little evidence of that is that as far as I know, no ant. 


mobile manufacturer has ever exercised the power given him on the | 


old resale price maintenance laws. I think the reason is perfectly 
obvious. : 

Mr. Youncer. And trading stamps would tend to have the game 
effect ? 

Dr. Grirrin. Trading stamps, anything that. blurs the actual price 
that the man pays. You say a car is going to sell for $2,500, and that 
does not mean anything, because you do not know how much th 
trade-in is, and the manufacturer cannot possibly control that, 

Mr. Youncrr. That is all. 

Mr. Dotiincer (presiding). Mr. Rogers? 

Mr. Rogers of Texas. Do you not think that this bill is undertaking 
to deal with many facets of a problem, and that its effect. will 
different on each different facet? For instance, in electrical] appli. 
ances, where your mail-order people or your chainstore operators can 
sell under their own personal brand the very identical item that is 
produced under a brand name, but just simply does not carry it; and 
they can advertise that. They may do it in several different ways, 
but word can be gotten out. There would be a different effect, of 
course, and I think the retail druggist would be protected to a certain 
extent on things like different small tablets that are taken, cold tablets, 
or Pepsodent toothpaste, or things of that kind, where there is a na. 
tional advertising situation, and where people would not be willin 
to accept what appears to them to be a substitute product in that small 
item, but they would in the larger items. Do you not think that 
would be he effect in this type of legislation ? 

Dr. Grirrtn. I certainly agree that the effect would be different 
in different lines of trade; so much so that in lines of trade no manu- 
facturer would think of attempting this. Groceries, for example: 
An experiment was made on that at one time, and the manufacturer 
dropped it like a hot potato after a short trial. 

Yes, you are quite right, that every product here creates a different 
sort of a situation. 

Running through the whole thing, however, it seems to me, is this 
general idea: that competition always hurts. Everybody would like 
a situation in which he did not have anybody who was offering goods 
at any other price than he thinks would be a nice price. And thisis 
just a clear case, it seems to me, of things that have been going on ever 
since the time of the Roman Empire, of the people who are established, 
trying to force everybody else to do business in the way that they 
have been doing business. 

I sometimes think that the greatest conflict in this world is not be- 
tween the rich and the poor, but between those who are established 
and those who are trying to become established, between the ins and 
the outs. And if you are going to maintain progress, you have got 
to protect the right of the outs to come in by their own method of 
competition. 
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If we had not taken that position, you would not have had chain- 
stores OF supermarkets or you would not have had mail-order houses 
or department stores, as a matter of fact. They were all attacked 
on this basis, that they were underselling. ; 

Mr. Rocers of Texas. Do you not think the desire for this type of 
legislation, or the need, if the need is there, was created by abuses of 
situations that developed throughout this country, where people have 
done things that they should not have done under fair trade prac- 
jes mean more or less practices, not limited by legal means—the 
gme practices that brought about the need for antimonopoly laws 
of one kind or another ? 

Dr. Grirrin. I am sorry to say that I do not think that is the 
case. 1 think that the demand for these bills, starting back in the 
1930’s, and in the State of California, where I happened to be at the 
time and could observe what was happening, was not to prevent the 
below-cost selling; it was to prevent the rise of a new type of re- 
tailing, the cutrate store, somebody who said, “I am willing to do 
business on a margin of 10 percent, when you fellows think you have 
tohave 20.” 

It depends on how you define terms. If a man chooses to say that 
prefer to operate on a gross margin of 10 percent instead of 20 

reent,” I would not call that unfair. That is his product and 

is business. 

Mr. Rogers of Texas. Yes. I can appreciate that. The fact that 
aman might have cut down his overhead and be willing to sacrifice 
smething that he could use in order to sell it to the customer cheaper. 
But I was thinking that the great move of recent years was brought 
about by abuses of people who would undertake to monopolize the 
market and run the small man out of business, and then, of course, 
increase the price after they got him run out of business; increase the 
price to where the consumer in the end is a victim of a foul practice. 

Dr. Grirrin. That sort of thing? If you can establish that, sir, 
that he does it for this purpose, and then raise the price afterward, 


| that can be reached, I believe, under the present Sherman Act. That 
| would be monopolizing or attempting to monopolize a line of trade. 


Mr. Couttrr. Doctor, just one other question: In recent years, as 
we well know, there has been a vast transition in retail selling to large 
thopping areas, shopping centers. To what degree do you think this 
tmnsition has detrimentally affected and in many cases caused the 
uilure of the small business operations, the corner drugstore, the 
grocery store on the side street, and such as that? 

Dr. Grirrin. For one thing, I would say, Mr. Collier, that many of 
these retailers in these shopping centers are themselves small retailers. 
They are not all department stores and huge stores. 

Inthe second place, I would say that throughout the whole history 

| ofmarketing there have been continual changes in the methods of 
ort And any change, as I indicated here, is likely to be un- 
tmfortable to the people who are doing business in the old established 
my. And really, the test of national character is whether we are 
| ing to let these changes go on even though somebody gets hurt. 
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If we are looking for a system of competition in the economic system 
of this country in which nobody gets hurt, then that is going to mean 
that everybody gets hurt, everybody but the consumers are goin 
to get hurt. vo 

Mr. Coxiier. Let us put it this way. You think that price competi. 
tion has contributed more to the failure of the side street mere ant 
or the corner drugstore than the mere fact that the shopping in many 
areas, and particularly those in suburban areas, has centralized itself 
geographically in a shopping center area ¢ 

Dr. Grirrin. Well, I have not given too much thought to these 
shopping centers, and I cannot give you an answer based on any clog 
observation. I am not aware that the failure rate of the ordinary 


store, the orthodox store, has been unusually high; and where they | 


do fail, my observation is that they fail because of the usual reasons 
that a man is not a particularly good businessman, or perhaps because 
there are too many stores in the community. Both of those factors 
could enter in. I think we all know many of these small stores that 
are very, very prosperous, right in competition with the discount house. 

In my own town there is no discount house, so far as I knovw, 
but some 10 miles away there is one. I cannot see that the regular 
orthodox retailers are suffering too much. An occasional person who 
wants to go to the trouble of driving 10 miles to this other store 
goes, but this is life. 

Mr. Coruirer. Let me say, Doctor, that this is a situation which 
in my own community I have seen since the advent of a shopping 
center. I certainly do not think there is anything in the world that 
we can do about it, because it is as normal a transition as we are to 
expect in these times. 

Dr. Grrrrin. In any times. 

Mr. Courier. But I know definitely that there have been several 
small stores in my own community that have gone out of business 


| 


since the shopping centers have come about. And this, as I say, is | 


far more prevalent, of course, in the heavily populated suburban areas. 

Dr. Grirrtx. And I am sure you would not advocate, Mr. Collier, 
that we should, therefore, pass laws against these shopping centers. 

Mr. Corxier. I have no advocation one way or the other on this 
point. 

Dr. Grirrin. I mean, we cannot continually run around and find 
every new change that has taken place in retailing and clamp down 
on everything that adversely affects the established retailers. 

Mr. Coturer. Thank you, sir. 

Dr. Grirrin. Thank you. 

Mr. Dotirncer. Thank you, Doctor. We appreciate your appear 
ance. 

At this point there will be inserted in the record the testimony 0 
Dr. Walter Adams. 
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The statement of Dr. Walter Adams, professor of economics, 
Michigan State University, is as follows :) 


MICHIGAN State UNIveERsITY, 
COLLEGE OF BuSINESS AND PusLic SERVICE, 
DEPARTMENT OF EcoNomICcs, 


East Lansing, March 9, 1959. 
Hon. OREN Harris, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. : 


Deak Mr. CHAIRMAN: It was kind of you to ask me to testify on ELR. 1253 
and related bills on the fair trade question. Unfortunately, it will be impossible 
for me to make a personal appearance before the committee on March 17, 1959, 
as you have suggested. I am scheduled to leave for Europe this week to lecture 
at the Salzburg Seminar in Austria and at the University of Geneva. It will 
pe June before I return to the United States by which time, I am sure, your 
hearings will have been concluded. AE 

With your permission I am submitting for the record one of my articles 
on fair trade which appeared in the Yale Law Journal and which contains a 
rather good summary of my views on the subject. I should like to emphasize 
three main points : 

(1) Fair trade is not the only form of resale price maintenance. 

(2) Any fair trade legislation which is enacted should contain a strong “free 
and open competition” safeguard, and other now legal forms of resale price 
maintenance should be circumscribed with a similar limitation. ; 

(3) In the absence of horizontal market power or horizontal conspiracy, 
itis doubtful whether fair trade constitutes a significant vertical restraint on 
fective competition. Vertical arrangements do not have any per se anti- 
competitive economic effects. 

Sincerely yours, 


WALTER ADAMS, 
Professor of Economics. 


89207 O—59___18 





Reprinted from the Yale Law Journal 
Volume 64, Number 7, June 1955 
Copyright 1955 


RESALE PRICE MAINTENANCE: FACT AND FANCY 
WALTER ADAMS + 


WITH only a few members dissenting, the Attorney Generai’s National Com. 
mittee to Study the Antitrust Laws has condemned fair trade pricing as “an 


j 


unwarranted compromise of the basic tenets of National antitrust policy,” | 
Although it recommended outright repeal of the Miller-Tydings Act? and | 





TAssociate Professor of Economics, Michigan State College; member, Attorney 
General’s National Committee to Study the Antitrust Laws. Professor James W. Payne, 
Jr. of the University of Richmond Law School has furnished considerable assistance in 


legal research, but he is not responsible for the views and recommendations expressed | 


herein. 


1. Report oF THE ATTORNEY GENERAL'S NATIONAL CoMMITTEE To Stupy THE Aym- 


trust Laws 154 (Mar. 31, 1955). 


2. The Miller-Tydings Act, 50 Stat. 693 (1937), 15 U.S.C. § 1 (1952), amended § | | 


of the Sherman Act as follows: 


“Section 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several States 
or with foreign nations, is hereby declared to be illegal: Provided, that nothing 
herein contained shall render illegal, contracts or agreements prescribing thinimum 
prices for the resale of a commodity which bears, or the label or container of which 
bears, the trade-mark, brand, or name of the producer or distributor of such con- 
modity and which is in free and open competition with commodities of the same 
general class produced or distributed by others, when contracts or agreements of 
that description are lawful as applied to intrastate transactions, under any statute, 
law, or public policy now or hereafter in effect in any State, Territory, or the District 
of Columbia in which such resale is to be made, or to which the commodity is to be 
transported for such resale, and the making of such contracts or agreements shall 
not be an unfair method of competition under Section 5, as amended and supple- 
mented, of the Act entitled ‘An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,’ approved September 26, 1914: 
Provided further, That the preceding proviso shall not make lawful any contract 
or agreement, providing for the esgablishment or maintenance of minimum resale prices 
on any commodity herein inv8lvéd, between manufacturers, or between producers, 
or between wholesalers, or between brokers, or between factors, or between retailers, 
or between persons, firms, or corporations in competition with each other. Every 
person who shall make any contract or engage in any combination or conspiracy 
hereby declared to be illegal shall be deemed guilty of a misdemeanor, and, o 
conviction thereof, shall be punished by fine not exceeding $5,000, or by imprison 
ment not exceeding one year, or by both said punishments, in the discretion ol 
the court.” 
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the McGuire Act,? which define the status of the state fair trade acts under 
the federal antitrust laws, the Committee made no such recommendation 


3, 66 Stat. 631, 15 U.S.C. § 45 (1952), was passed as an amendment to § 5 of the 
Federal Trade Commission Act after the Supreme Court’s decision in Schwegmann Bros. 
y, Calvert Distillers Corp., 341 U.S. 384 (1951). The act provides: 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That it is the purpose of this Act to protect the 
rights of States under the United States Constitution to regulate their internal affairs 
and more particularly to enact statutes and laws, and to adopt policies, which 


Com. authorize contracts and agreements prescribing minimum or stipulated prices for 
$ “an | the resale of commodities and to extend the minimum or stipulated prices prescribed 
icy.” by such contracts and agreements to persons who are not parties thereto. It is 
2 and | the further purpose of this Act to permit such statutes, laws, and public policies 
ae | to apply to commodities, contracts, agreements, and activities in or affecting inter- 
state or foreign commerce. 
foe “Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is 
ance ‘1 | hereby amended to read as follows: 
pressed | “* Sec. 5 (a) (1) Unfair methods of competition in commerce, and unfair 
or deceptive acts or practices in commerce, are hereby declared unlawful. 
ANTI “ *(2) Nothing contained in this Act or in any of the Antitrust Acts shall 
render unlawful any contracts or agreements prescribing minimum or stipulated 
ded § 1 prices, or requiring a vendee to enter into contracts or agreements prescribing 
minimum or stipulated prices, for the resale of a commodity which bears, or 
heruiae, the label or container of which bears, the trade-mark, brand; or name of the pro- 
States, \ ducer or distributor of such commodity and which is in free and open competition 
nothing with commodities of the same general class produced or distributed by others, when 
alee contracts or agreements of that description are lawful as applied to intrastate 
sf which transactions under any statute, law or public Policy now or hereafter in effect in 
aa any State, Territory, or the District of Columbia in which such resale is to be made, 
oe or to which the commodity is to be transported for such resale. 
nents of “ *(3) Nothing contained in this Act or in any of the Antitrust Acts shall 
statute, render unlawful the exercise or the enforcement of any right or right of action 
District created by any statute, law, or public policy now or hereafter in effect in any State, 
is to be | Territory, or the District of Columbia, which in substance provides that willfully 
nts shall | and knowingly advertising, offering for sale, or selling any commodity at less than 
1 supple- | the price or prices prescribed in such contracts or agreements whether the person 
to define | so advertising, offering for sale, or selling is or is not a party to such a contract 
6, 1914: | or agreement, is unfair competition and is actionable at the suit of any person 
contract | damaged thereby. 
ale prices | “*(4) Neither the making of contracts or agreements as described in paragraph 
roducers, (2) of this subsection, nor the exercise or enforcement of any right or right of 
retailers, action as described in paragraph (3) of this subsection shall constitute an unlawful 
r. Every burden or restraint upon, or interference with, commerce. 
onspiracy | “*($) Nothing contained in paragraph (2) of this subsection shall make lawful 
: and, - | contracts or agreements providing for the establishment or maintenance of minimum 
a | or stipulated resale prices on any commodity referred to in paragraph (2) of this 
reti 


subsection, between manufacturers, or between producers, or between wholesalers, 

| or between brokers, or between factors, or between retailers, or between persons, 
firms, or corporations in competition with each other. 

| “*(6) The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject to the Acts 
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with respect to other forms of resale price maintenance—despite the fay 
that fair trade accounts for only about ten billion dollars of annual consume, 
expenditures, while resale price maintenance effectuated without recourse 
fair trade accounts for an estimated thirty billion dollars.‘ 

In a way, this latest attack on fair trade comes as no surprise. For year 
it has been fashionable for such diverse groups as the Farm Bureau Feder. 
tion, the National Grange, the CIO, the General Federation of Women’ 
Clubs, the Consumers Union, the Antitrust Division, and the Federal Trage 
Commission to single out fair trade as a restraint on competition and a cop. 
spiracy against the public. Lawyers and economists, both in and out of the 
universities, have joined in the crusade, and have assembled a formidable 
case against fair trade.5 Nevertheless, in the heat of controversy, a number 
of facts have been overlooked: the case against fair trade rests on highly am- 
bivalent evidence; resale price maintenance can frequently be achieved with 
out recourse to fair trade; the methods for maintaining resale prices other 
than fair trade have a strong legal footing; and therefore a repeal of the 


0 


Miller-Tydings and McGuire Acts is not an effective way of coping with } 


the alleged vice of resale price maintenance. 


The opponents of the Miller-Tydings and McGuire Acts misconceive their | 
target. What should be urged by these critics is vigorous enforcement of the | 


“free and open competition” provisos of the fair trade laws.® This is true 
for two reasons: (1) If resale price maintenance is practiced in a healthy 


competitive atmosphere no significant restraint on competition results, yet | 
at the same time, substantial protection is afforded against the evils flowing 


from loss-leader selling and from the competitive advantages of large chain 
distributors vis-a-vis small independents. (2) Even if Miller-Tydings and 








to regulate commerce, air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938, and persons, partnerships, or corporations subject to the 
Packers and Stockyards Act, 1921, except as provided in section 406(b) of said 
Act, from using unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce.’ ” 

4. Bureau oF EpucaTION ON Fair TRADE, MEMORANDUM TO THE ATTORNEY GENERAL'S 
NATIONAL COMMITTEE TO StuDY THE ANTITRUST Laws 4 (1954). 

5. See GretHer, Price Contror UNper Farr Trane LEcIsLtatTion (1939); Mono, 
GOVERNMENT AND Business 461-85 (2d ed. 1955) ; FTC, Report on RESALE Price Malv- 
TENANCE (1945) ; Bowman, Resale Price Maintenance—A Monopoly Problem, 25 U. Cut. J. 
Bus. 141 (1952); H.R. Rep. No. 1516, 82d Cong., 2d Sess. 18-52 (1952); S. Rep. No. 
1741, 82d Cong., 2d Sess. (1952); Hearings Before the Antitrust Subcommittee of the 
House Committee on the Judiciary, 82d Cong., 2d Sess. (1952). 


6. Miller-Tydings Act, supra note 2; McGuire Act, § 5(a) (2), supra note 3. Only | 


one decision has been found holding that goods retailed under resale price maintenance 
contracts were not in free and open competition with goods of the same general class. 
Eastman Kodak Co. v. FTC, 158 F.2d 592 (2d Cir. 1946), cert. denied, 330 U.S. 88 
(1947). And courts have found that resale price fixing of copyrighted books does not 


violate this requirement, although The Grapes of Wrath might well be thought so unique | 


as not to be in “free and open competition” with Ferdinand the Bull. Fulda, Resale Price 
Maintenance, 21 U. Cui. L. Rev. 175, 197-98 (1954). 
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McGuire were repealed, the non-conspiratorial and non-monopolistic producer 


nt could still maintain resale prices through consignment sales or an agency 

mer system, OF by exercising his right to refuse to deal, or possibly by reliance on 

| the doctrine of equitable servitudes on chattels. It is the purpose of this article 
to discuss briefly the arguments for and against fair trade, and then to analyze 

see the alternative legal bases for resale price maintenance. 

nen's 

‘ale THe Fair Trape CONTROVERSY 

COn- ost telling argument against fair trade is that in practical effect it 

The m 5 : as ; p 

f the | pullifies the antitrust prohibitions against horizontal price fixing. If, it is 

dable argued, a manufacturer may enter into a fair trade agreement with retailer 

mber | 


A.and if he may stipulate the minimum price at which A can sell the product, 
jam- | aod if, under the nonsigner clause of the McGuire Act,’ he may impose 
with- | identical resale prices on retailers B, C, D, and E, who have notice of the 


other contract with A but who enter no such contract themselves, then the economic 
vf the | efect is the same as if A, B, C, D, and E had entered into a horizontal price 
with } xing agreement directly. As the Federal Trade Commission points out: 
, “Nothing is more clearly established in Federal policy than the principle 
‘ther | that horizontal price fixing shall not be tolerated. The [McGuire Act] 
of the 


pays lip service to that principle; yet its effect would be that a minimum 
$ true price fixed by contract with one retail distributor would become the mini- 





ealthy | mum price for all other retail distributors who were placed upon notice of the 
. yet | existence of the contract. The rigidity and uniformity of the price would 
~ 2" ) be exactly that of the most rigid horizontal price-fixing conspiracy; the 
lowing level of the price would be likely to be at least as high as in a 
- chain horizontal conspiracy; and the public control of the reasonableness of 
3S and the arrangement would be as nonexistent as in the case of a horizontal 
conspiracy. Thenceforward, any group of distributors desiring to fix 
se Ciel prices horizontally would be foolish to take the direct road to that end. 
+ to the Instead some one of their number would make a vertical contract with 
dé at a supplier and then place the other members of the group on notice of 
eceptive | the existence of the contract. Through this means, the group could not 
) only negate the objections of the Government, but could actually use the 

beat | courts as devices to enforce the arrangement.’® 


| 


“ Aside from its allegedly deleterious effects on competition, fair trade is said 
MUND, ° o °.° ° 

Ma. | bean instrument for exploiting the consumer. Fortune magazine, for ex- 
Cu.J. | ample, in its picturesque way, contrasts the consumer’s plight in the fair 





so unique | 
ale P rice 





1. McGuire Act, § 5(a) (3), supra note 3. 
& H.R. Rep. No. 1437, 82d Cong., 2d Sess. 11 (1952). 


Rep, No, trade states with the consumer paradise to be found in the “oases of competi- 
¢ of the | tive pricing” : 

3. Only | “Congressmen and lesser residents of the District of Columbia can lather 
aiicaats up with a big tube of Barbasol bought for 29 cents; in fair-trade Mary- 
a) class land, the same tube would cost 39 cents. The Congressmen can regenerate 
US. &% the blood cells with Lilly’s Lextron Pulvules (84’s) for $2.29, instead 
dies wat | of the fair-trade price of $3.15. A bottle of Old Granddad is $5.45 in 
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Washington, $6.65 (before state tax) across the line. BC headachy 
powders are a dime instead of 19 cents.’ 


This and other surveys 7° are repeatedly cited to demonstrate the prejudicig 
effect of fair trade on the consuming public. 


Fair trade is also charged with weakening the competitive position of th 


independent retailer. Corwin Edwards, for example, suggests that fair trade 
enables chains, department stores, and mail order houses to organize low-price 
raids against independent retailers by marketing private brands at prices with 
which the independent retailer, limited to fair trade items, cannot compete! 
This argument is somewhat paradoxical. Fair trade is condemned for destroy. 
ing price competition and thus harming the consumer. At the same time, it 
is attacked for stimulating price competition and weakening the independent 
retailer. Thus, fair trade opponents find themselves contending that resale 
price maintenance is too effective, on the one hand, and not effective enough, 
on the other. 

Finally, it is contended that fair trade pricing inevitably produces a nop- 
competitive atmosphere which fosters violations of the antitrust laws. Boy- 
cotts, threats, coercion, favoritism, discrimination, and collusion are said to 
be the vices that accompany fair trade ‘‘no matter how carefully the legislation 
passed by Congress may be couched in terms of safeguards and protections,” 
It is pointed out that the National Association of Retail Druggists, long a 
champion of fair trade, was found guilty in 1947 of restraining competition 
in drugs by fixing retail and wholesale prices, and of eliminating competition 
among retail druggists.’* By threatening to boycott products for which accept- 
able prices were not established, the NARD had compelled drug manufacturers 
to establish wholesale and retail prices that would allow a satisfactory margin 
to retailers.'* Other prosecutions by the Department of Justice ’® and pro 


9. The Not-So-Fair-Trade Laws, Fortune, Jan. 1949, p. 70. 

10. See Munn, op. cit. supra note 5, at 479-80. 

11. “With national brands of drug products price-controiled, the chain can collect 
substantial margins upon such products while reducing the price of its own private brands 
whenever it desires to use them as leaders or to make a raid upon the national brand 
business enjoyed by other stores. Since these other stores are bound not to cut prices 
upon the national brands which have acquired prestige through extensive advertising, 
retaliation by the victims is not possible. Thus the most obvious effect of resale price 
maintenance upon the relations between chain and independent is to deprive the independ- 
ent of a price-cutting weapon still available to the chain. The complacency with which 
the chains have accepted the operation of the state laws is no doubt partially due to this 
fact.” Cited in H.R. Rep. No. 1516, 82d Cong., 2d Sess. 27 (1952). 

12. Jd. at 38. 

13. United States v. National Ass’n of Retail Druggists, CCH Trave Rec. Rep. § 6102 
(D.N.J. 1947). 

14. H.R. Rep. No. 1516, 82d Cong., 2d Sess. 32,41952). 

15. See United States v. National Wholesale Druggists’ Ass’n., 61 F. Supp. 590 (D.NJ. 
1945) (upon plea of nolo contendere fines totaling $87,000 imposed); United States v. 
New York State Pharmaceutical Ass’n., CCH Trave Rec. Rep. § 61031 (S.D.N.Y. 1947) 
(nolo contendere, fines of $17,000) ; and the following cases cited in H.R. Rep. No. 1516, 
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ceedings by the Federal Trade Commission ' are cited as evidence that the 
fair trade laws serve as a cloak for price fixing and similar restraints of trade. 

In rebuttal, the fair trade advocates point out that neither the state fair trade 
¢atutes nor the federal enabling legislation have protected competing manu- 
cturers, wholesalers, or retailers against antitrust prosecution when they 
yere found to have engaged in any organized, conspiratorial or coercive activity 
to obtain or enforce a fair trade agreement. Thus, even with fair trade, the 
public is assured that competing manufacturers, wholesalers or retailers can- 
not conspire to restrain trade without risking exposure to antitrust prosecution. 
The very cases cited by opponents of fair trade demonstrate that the antitrust 


| Igws can still be enforced where the practitioners of fair trade exceed or abuse 
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their carefully defined statutory rights. 

Secondly, it is argued that the Miller-Tydings Act and the McGuire Act 
permit fair trade pricing only where the goods covered thereby are in free 
and open competition with goods of the same general class.17 From the 
consumer’s point of view this is a crucial safeguard against exploitation. So 


| Ing as there is effective competition between manufacturers, the fact that 


each of them sees fit to fix minimum resale prices is of secondary importance. 
Louis D. Brandeis pointed out: 


“The position of the independent producer who establishes the price 
at which his own trade-marked article shall be sold to the consumer must 
not be confused with that of a combination or trust which, controlling the 
market, fixes the price of a staple article. The independent producer is 
engaged in a business open to competition. He establishes his price at 
his peril—the peril that, if he sets it too high, either the consumer will 
not buy, or, if the article is nevertheless popular, the high profits will 
invite even more competition. The consumer who pays the price established 
by an independent producer in a competitive line of business does so 
voluntarily ; he pays the price asked, because he deems the article worth 
that price as compared with the cost of other competing articles. But 
when a trust fixes, through its monopoly power, the price of a staple 
article in common use, the consumer does not pay the price voluntarily. 
He pays under compulsion.”'® 


If, as the fair trade advocates claim, the consumer can chose from 58 brands 
of sterling silverware, 56 brands of face powder, 76 brands of toilet soap, 31 
makes of washing machines, 21 brands of floor wax; if the consumer can chose 
from 93 brands of dentifrice, ranging in price from 4 to 28 cents per ounce,!® 
the fact that the resale price of each brand is set by the manufacturer is of 





2d Cong., 2d Sess. 33 (1952) : United States v. Tri-State Retail Record Dealers’ Ass’n; 
United States v. Sunbeam Corp.; United States v. Allegheny County Retail Druggist’ 
Assn, 12 F.R.D. 249 (W.D. Pa. 1952). 

I. See cases cited in H.R. Rep. No. 1516, 82d Cong., 2d Sess. 33 (1952). 

17. See note 6 supra. 

18 Brandeis, Competition That Kills, Harper’s Weekly, Nov. 15, 1913, p. 10, re- 
winted in Branpets, Bustness—A Proression 256-57 (1933). 

19. Burzau or EpucaTion oN Fair TraDE, MEMORANDUM TO THE ATTorNEY GEN- 
ma's Nationa, ComMITTEE To Stupy THE ANTITRUST Laws 5 (1954). 
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relatively minor significance. In the context of economic reality it woyy | 


seem wiser to expend the meager antitrust appropriations combating hop. 


zontal price fixing at the manufacturing level than to squander them in attac. 


ing petty vertical restraints. 

Thirdly, it is contended by fair trade advocates that the fair trade Jays 
protect the consumer, the independent retailer and the manufacturer from 
loss-leader merchandising by chain and department stores. In the absence o 
fair trade, a department store or chain selling a diversified product line can gy 
prices on nationally advertised, trade-marked articles to build up store traffic. 
and hope to make up for its low margin or losses on these items by the sak 
of other, less attractively priced goods. Any survey, therefore, that contrasts 
the price of selected items in selected stores at selected times in the fair trade 
states with the price of the same items in non-fair trade states has little st. 
tistical significance.” Such surveys prove only that loss-leader selling exists 
They do not indicate the volume of high-margin merchandise sold in the 
selected stores. They do not reveal each store’s over-all margin for any given 
year. They do not necessarily reflect the over-all price level in comparabk 
stores in the fair trade and non-fair trade areas. They do not show to what 
extent the “bargains” purchased by some consumers are subsidized by the 
“lemons” purchased by other consumers. These “pick-and-choose” surveys, 
according to the Bureau of Education on Fair Trade, “do not prove that 
consumers in the non-fair trade areas save a single penny on their yearly 
shopping bills, nor that any store in the United States charges a penny less, 


on over-all inventory, where resale price maintenance does not exist.”™ [n | 


fact, the Bureau claims that studies made for it by A. C. Nielsen & Company 
indicate that on the average the public paid less for a list of leading drug and 
toilet articles in the fair trade areas than in the non-fair trade areas of the 
country.2* To the extent that fair trade curbs loss-leader selling, it tends— 
according to its supporters—to protect the independent retailer from “unfair,” 
“cut-throat” and “predatory” competition. Such competition has been, as 
Brandeis observed, 


“the most potent weapon of monopoly—a means of killing the small rival 
to which the great trusts have resorted most frequently. It is so simple, 
so effective. Far-seeing organized capital secures by this means the co- 
operation of the short-sighted unorganized consumer to his own undoing. 


20. E.g., “A recent study of 117 branded drug items showed that thirty-five cost 
about a third less in Washington than in Maryland, thirty-eight about a quarter less, and 
twenty-nine about a seventh less. A comparison of free-trade Missouri and fair-trade 
Illinois turns up much the same story. The St. Louis Star-Times figured out that 
fifty-four fair-trade drug items cost an average of 16.2 per cent more on the east bank 
of the Mississippi than on the St. Louis side.” The Not-So-Fair-Trade Laws, Fortune, 
Jan. 1949, p. 70. 

21. Bureau or EpucaTion ON Fair TrapeE, MEMORANDUM TO THE ATTORNEY GEN- 
ERAL’S NATIONAL COMMITTEE TO STUDY THE ANTITRUST Laws 7 (1954). 

22. Ibid. 
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= Thoughtless or weak, he yields to the temptation of trifling immediate 
_ gain, and, selling his birthright for a mess of pottage, becomes himself 
tack- an instrument of monopoly.”’% 


laws ; And by curbing loss-leader selling fair trade also protects the manufacturer’s 
te property right in his brand name or trade-mark: 


ce of “Laws prohibiting larceny protect the manufacturer against the theft 
n cut | of his physical property. Fair-trade laws protect the manufacturer against 
raffic the theft of perhaps his most valuable asset-—though intangible—his good 
; “ will.” 

a For these reasons the fair trade advocates maintain that the independent 
Tade 


| retailer is protected against the sharpshooting tactics of his chain and depart- 
| ment store competitors, the consumer against eventual monopolization of the 
xIsts distribution trade, and the manufacturer against an improper use of his 
7 | brand mame or trade-mark. 

4 | Finally, the fair trade proponents point out that regardless of its intrinsic 


hat | merits, fair trade is not the only, nor even the most common technique for 
) what | 


vy the diectuating resale price ea Forward vertical integration, which 

enables the manufacturer to sell directly to the consumer through his own 
a | retail outlets, his own door-to-door sales organization, or his own mail order 
vn | gstem, gives the manufacturer the unchallenged legal right to fix resale 
; told prices. As an alternative, the manufacturer can market his product through 


791 In | agency system or on consignment, thus retaining title to his goods until sold to 
the ultimate consumer. Or the manufacturer can refuse to deal with whole- 


‘ fab alerts or retailers who do not follow his suggested retail prices. Or—and this 
the | tas mever been fully tested in the courts—he might rely on the doctrine of 
onl quitable servitudes on chattels as a justification for resale price maintenance. 


infair,” Whichever technique the manufacturer employs, the economic effect of resale 
ie ts | price maintenance is the same. If the principle of resale price maintenance is 
dhjectionable on economic grounds, it is objectionable regardless of the legal 
) means used to effectuate it. If, therefore, fair trade is to be condemned because 
ail - of its special status under the antitrust laws, doctrinal consistency requires 
a that we condemn every other legal sanction for resale price maintenance. 
ndoing. | Similarly, if fair trade is to be approved as a matter of economic policy because 
| the “free and open competition” safeguard, we should explicitly impose an 
five cost | Wentical safeguard in dealing with the alternative legal devices for attaining 
less, and | resale price maintenance. The fact is that the economic consequences of resale 
fair-trade | ice maintenance are not undesirable in all circumstances : they are beneficial 
beh ‘0 consumer, independent retailer and manufacturer alike so long as the latter 
Fortune, | Ssubject to effective price competition. 

The time has come then to develop the outlines of the alternatives to fair 

vey Gex- | ttade. We begin with the most dubious of them. 








| & Branvets, Business—A Proression 261 (1933). 
| 4. HR. Rep. No. 1516, 82d Cong., 2d Sess. 9 (1952). 
| 

| 
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Tue THeEorY OF EQUITABLE SERVITUDES 
The theory of equitable servitudes, whose main roots go back to the de. 
cision in Tulk v. Moxhay,”* has been applied almost exclusively to real estate 
transactions. Under this doctrine a court of equity will, at the instance of , 


covenantee or his transferee, enforce against the covenantor or his transferee | 
| 


with notice a covenant restricting the use of a servient estate for the benefit 
of a dominant estate.?° Varying prerequisites for enforceability qualify this 


generalization. Some, but not all, courts require the existence of a dominant | 


estate to benefit from the covenant.?” Some, but not all, courts require that 
the covenant be evidenced by a written memorandum, to satisfy the statute of 
frauds.*® Some, but not all, courts require that the covenant be “negative” 


and not “affirmative” in its impact, i.¢., that it restrict the activities of the | 
covenantor but not require affirmative action of him.” Some, but not all, | 


courts impose the ambiguous requirement that the covenant “touch and cop. 
cern the land.’’° 

A particular court’s attitude toward these requirements will depend on its 
view of the theoretical nature of a servitude. Traditionally it is maintained 
that a covenant amounting to an equitable servitude creates in the owner of 


the dominant estate an enforceable property right in the servient estate.5! By | 


it has been argued with vigor that the true theoretical basis for the doctrine | 


is the principle of Lumley v. Gye:** the covenantee, and his transferees as 


third party beneficiaries, possess an in personam contract right against the | 


covenantor and an in rem right against his transferees with notice, who labor 
under an equitable duty of noninterference with the rights flowing from the 
covenant.*8 

The possibility of applying the doctrine ot equitable servitudes to the re- 
strictive sale of chattels has been discussed in Professor Zechariah Chafee’s 





25. 2 Ph. 774, 41 Eng. Rep. 1143 (1848). 

26. CLARK, PRINCIPLES oF Eguity § 94 (1948). 

27. London County Council v. Allen, [1914] 3 K.B. 642 (C.A.). Contra, VanSant 
v. Rose, 260 Ill. 401, 103 N.E. 194 (1913) ; Huber v. Guglielmi, 29 Ohio App. 290, 163 NE 
571 (1928) (semble). 


28. See Reno, The Enforcement of Equitable Servitudes in Land: Part II, 28 Va. L. | 


Rev. 1067, 1090-1095 (1942). 

29. See Neponsit Property Owners’ Ass’n v. Emigrant Industrial Sav. Bank, 278 
N.Y. 248, 256, 15 N.E.2d 793, 795-96 (1938). 

30. Neponsit Property Owners’ Ass’n v. Emigrant Industrial Sav. Bank, 278 N.Y. 248, 
15 N.E.2d 793 (1938); Norcross v. James, 140 Mass. 188, 2 N.E. 946 1885). Contra, 
Hodge v. Sloan, 107 N.Y. 244, 17 N.E. 335 (1887). But Cf. Tulk v. Moxhay, 2 Ph. 774, 
41 Eng. Rep. 1143 (1848). 

31. See Meagher v. Appalachian Power Co., 195 Va. 138, 77 S.E.2d 461 (1953); 
Scott, The Nature of the Rights of the Cestui Que Trust, 17 Cotum. L. Rev. 269 (1917); 
Wade, Restrictions on User, 44 L.Q. Rev. 51 (1928). Contra, Stone, The Equitable 
Rights and Liabilities of Strangers to a Contract, 18 Corum. L. Rev. 291 (1918), 19 
Cotum. L. Rev. 177 (1919); Stone, The Nature of the Rights of the Cestu Que Trust, 
17 Corum. L. Rev. 467 (1917). 

32. 2 E. & B. 216, 118 Eng. Rep. 1083 (Q.B. 1854). 

33. See Chafee, Equitable Servitudes on Chattels, 41 Harv. L. Rev. 945, 969-77 (1928). 
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- monumental article, Equitable Servitudes on Chattels.34 Professor Chafee con- 
a dudes that there is no theoretical difficulty inherent in the doctrine itself that 
would of necessity prevent its application to a contract between a manufacturer 
ere 


eft and a distributor obligating the latter to market the former’s products at stipu- 
me | fated prices.*® Such an application would, of course, convert the contract 
sine into a restriction on the disposition of the chattel, so that a sale in disregard 
a | of the contract by a person acquiring the chattel with notice of the terms of 
es | the covenant could be enjoined. Such a sale would also subject the distributor 
tive” | 10 liability in an action at law for damages.** . a 
the Whether or not this doctrine can be extended to the disposition of chattels 
t all | go as to effectuate a resale price RaTceme is less a question ot theoretical 
4 ’ | feasibility than a matter of public policy. Yet the Supreme Court in Dr. Miles 
Medical Co. v. John D. Park & Sons Co.** declared resale price maintenance 
~~ contracts between manufacturer and distributor unlawful, but did not even 
etaad | approach an adequate consideration of the economic factors involved, except 
ner of | in a dissenting opinion by Justice Holmes. Moreover, the decision failed to 
1 Bu | consider the possible justifications for resale price maintenance contracts under 
the doctrine of Tulk v. Moxhay, since this suggestion was not made to the 


3 


a Court. The Court touched on the equitable servitude only in its quotation 

st the | ‘rom Coke on Littleton: 

» labor “If a man be possessed . . . of a horse or of any other chattel, real 

mm the or personal, and give or sell his whole interest or property therein, upon 
condition that the donee or vendee shall not alien the same, the same is 
void, because the whole interest and property is out of him, so as he 

he re- hath no possibility of a reverter; and it is against trade and traffic and 

hafee’s bargaining and contracting between man and man.’’38 





The same language, which had also been quoted in the lower court opinion, 
JanSant | @oked the following comment by Professor Chafee: 


63 NE “The very passage from Coke on which the two judges relied is pre- 


ceded by an equally strong condemnation of similar conditions for 


} Va. L the reverter of real estate. Coke says nothing to indicate that land may 





ank, 278 | 34 41 Harv. L. Rev. 945, 969-977 (1928). 


; cae 
3. Jd. at 968-69. Professor Chafee suggests that the question is one that must be 
.Y. 248, | resolved on considerations of policy. He summarizes: 


Contra, “At the close of my inquiry it must be admitted that I am much less convinced of 
Ph. 774, the desirability of equitable servitudes on chattels than when I began.... Yet the 

| complexities and variety of modern business may eventually present opportunities 
(1953) ; for restrictions on personalty which are free from the disadvantages of restraint 
(1917); | of trade, and when that time comes the appropriate equitable machinery is ready 
Equitable for use. Servitudes on chattels still seem possible and reasonable, although my 
1918), 19 long investigation has not disclosed a single square decision establishing such a 
ue Trust, conception in a court of last resort.” 


Id. at 1013, 
ate a REAL CovENANTs AND OTHER INTERESTS WuicH “RuN witH LANp” 172, 
7 (1928). ed. 1947). 
7. 220 U.S. 373 (1911). 
3B. Id. at 404. 
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be restricted and chattels may not, or that there is any distinction for this 
purpose between them. He died two centuries before Tulk v. Moxhg 
which has fettered land far more than he . . . would have permitted , P 
The truth is that Coke was talking about conditions which totally restrain 
alienation by enabling the seller to recover the sold property, while w 
are concerned with provisions which merely give the seller some measype 
of equitable control over its disposition in the hands of later owners 
who never cease to retain the property.”%® 


The Supreme Court has recently refused to review several state court de. 


cisions sustaining the constitutionality of the nonsigner provisions of the Ney | 
Jersey and New York Fair Trade Acts and the McGuire Act on reasoning | 


which would also support application of the doctrine of equitable servitudes 
to resale price maintenance.*® It was contended that the state nonsigner pro- 
visions violate the commerce clause and the due process clause of the fourteenth 
amendment and constitute an unlawful delegation of legislative power. The 
McGuire Act was alleged to violate the commerce clause in authorizing the 
states to enforce resale price maintenance of goods distributed in interstate 
commerce. The New York and New Jersey state courts rejected these argu. 


ments, and the action of the United States Supreme Court has in effect sy. | 


stained these decisions. All of these decisions placed reliance on the decision 
of the Supreme Court in Old Dearborn Distributing Co. v. Seagram-Distillers 


Corp.,*. which upheld the constitutionality of the nonsigner provisions of the | 


Illinois Fair Trade Act. The Court there stated that fair trade was an. appro- 
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priate means to the legitimate end of protecting the manufacturer’s property 


right in the good will represented by his trade-mark, and that purchasers who 
had notice of the price restriction in effect assented to the protection of the 
manufacturer’s property right. The nonsigner provisions of state and federal 
fair trade acts were thus said to impose what amounts to an equitable duty 
of noninterference with property or contractual rights that is at least analogous 


to the duty of noninterference entailed in an equitable servitude. The interfer- | 


ence with contractual rights that would result from the sale of the manv- 
facturer’s product by a nonsigner below the price stipulated by the manu- 
facturer would, of course, be the economic pressure on the signing retailer 
to reduce his price in violation of his contract with the manufacturer. 
Strictly speaking, the duty created by the fair trade laws is probably 
broader than the duty of noninterference that would result from an orthodox 
application of the equitable servitude doctrine. The latter doctrine would 
impose an equitable restriction on the disposition of chattels sold by a distribu- 
tor who had covenanted with the manufacturer to maintain resale prices, and it 
would impose a duty on third persons to refrain from interfering with this 


39. Chafee, supra note 33, at 982-83. 
40. Grayson-Robinson Stores, Inc. v. Lionel Corp., 15 N.J. 191, 104 A2d 54, 
appeal dismissed, 348 U.S. 859 (1954) ; Goody v. Raxor Corp., S. Klein on the Square, Inc. 
v. Lionel Corp., 307 N.Y. 229, 120 N.E.2d 802, appeal dismissed, 348 U.S. 863 (1954). 
41. 299 U.S. 183 (1936). 
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iis | contract by selling goods distributed under the contract at less than the estab- 
y, | fished price. But the duty would not seem to extend to articles that a retailer 


.. | ghtained from a distributor not a party to a price maintenance contract with 
iin | 


he manufacturer. The retailer’s pursmi of his economic self-interest in pricing 
“d { these goods would not seem to amount to actionable interference with a resale 


ts, | price agreement between the manufacturer and some other distributor selling 
| the same kind of articles. On the other hand, under the fair trade statutes 
, distributor can be enjoined from selling below the resale price stipulated 
de- | inan agreement between the manufacturer and some other distributor in the 
ew | ame state if he has notice of such agreement, even though his goods were 
ing ‘ gequired through channels not covered by a similar contract.4* It must be 
des | emphasized, however, that the usual situation covered by the nonsigner pro- 
0- | visions of the state and federal statutes would also be covered by the doctrine 
nth | of equitable servitudes. Thus, under the servitude doctrine a resale price 
The | maintenance agreement between a manufacturer and a wholesaler would be 
the | finding on a retailer who purchased from the wholesaler with notice of the 
tate | restriction, and the retailer could be enjoined from selling below the price 
gu | stipulated in the agreement. This was the situation in the Old Dearborn case. 
Su- | The equity doctrine, then, although probably not yet available as a device 
sion | fo maintaining resale prices, is valuable in pointing to considerations of 
llers | und economic policy and legal principle in favor of the crucial nonsigner 
the | douse in the McGuire Act. 


pro- 

erty THe Rerusat to DEAL 

who Faced with the Dr. Miles holding that contracts for the maintenance of resale 
Jove prices are forbidden by the Sherman Act, the manufacturer still may turn to 
aoe his right to select his customers as a means of accomplishing resale price main- 
duty tmance. This right was given definitive statement by the Supreme Court in 
8 | United States v. Colgate & Co.** In that case the indictment charged the de- 
tle fndant with unlawfully engaging in a combination with wholesale and retail 
ee | dealers for the purpose of procuring the dealers’ adherence to resale prices 


toilet fixed by the defendant. The combination was effectuated by: 


“Distribution among dealers of letters, telegrams, circulars and lists show- 

ably | ing uniform prices to be charged; urging them to adhere to such prices 
: and notices, stating that no sales would be made to those who did not; 
hodox requests, often complied with, for information concerning dealers who 
would | had departed from specified prices; investigation and discovery of those 


tribu- ) not adhering thereto and placing their names upon ‘suspended lists’ ; 
and it | requests to offending dealers for assurances and promises of future ad- 
h this | herence to prices, which were often given; uniform refusals to sell to 





a 42. McGuire Act, § 5 (a) (3) Ciieesidaindi dees), , supra note 3. 

43. This clause would seem to be vitally important to the policy behind the fair trade 
2d 34, | avs. The distributors willing to engage in predatory price cutting would be those who 
ire, Inc. 


wild refuse to sign resale price maintenance contracts. Fulda, Resale Price Maintenance, 
(1954). | NU. Car. L. Rev. 175-76 (1954). 


4. 250 U.S. 300 (1919) 
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any who failed to give the same; sales to those who did; similar aggyr. 
ances and promises required of, and given by, other dealers followed } 
sales to them; unrestricted sales to dealers with established accounts wh 
had observed specified prices, etc.”’*® 


The trial court quashed the indictment, reasoning that there was no allegation 


of any contract or agreement whereby the parties bound themselves to main. | 


tain stipulated prices “turther than is involved in the circumstances that the 
manufacturer, the defendant here, refused to sell to persons who would not 
resell at indicated prices, and that certain retailers made purchases on this 
condition, whereas, inferentially, others declined so to do.”4® The lower court 
further stated that the retailer, having bought from the manufacturer, was free 
to price the goods on resale as he saw fit, subject only to incurring the dis. 
pleasure of the manufacturer.47 The Supreme Court accepted the district 
court’s interpretation of the indictment, and held that so construed, it charged 
no violation of the Sherman Act: 


“In the absence of any purpose to create or maintain a monopoly, the 
act does not restrict the long recognized right of trader or manufacturer 
engaged in an entirely private business, freely to exercise his own inde- 
pendent discretion as to parties with whom he will deal ; and, of course, he 
may announce in advance the circumstances under which he will refuse 
to sell.’’48 


The Colgate doctrine was limited in two subsequent Supreme Court de- 
cisions. In United States v. Schrader’s Son, Inc.,*® a manufacturer was charged 
with selling goods under agreements that bound the vendees to comply with 
resale prices fixed by the vendor. The practice was held to be a violation of the 
Sherman Act. Referring to the Colgate case, the Court stated: 


“The court below misapprehended the meaning and effect of the opinion 
and judgment in that cause. We had no intention to overrule or modify 
the doctrine of Dr. Miles Medical Co. v. Park & Sons Co., where the effort 
was to destroy the dealer’s independent discretion through restrictive 
agreements. Under the interpretation adopted by the trial court and 
necessarily accepted by us, the indictment failed to charge that Colgate 
& Co. made agreements, either express or implied, which undertook to 
obligate vendees to observe specified resale prices; and it was treated 
‘as alleging only recognition of the manufacturer’s undoubted right to 
specify resale prices and refuse to deal with anyone who failed to main- 
tain the same.’ ”®° 


And in Frey & Son, Inc. v. Cudahy Packing Co.®! the Court again considered 
its decisions in Colgate and Schrader, stating: “Apparently the former case 


45. Id. at 303. 


46. Id. at 305. 
47. Id. at 305-06. 
48. Id. at 307. 


49. 252 U.S. 85 (1920). 
50. /d. at 99. 
51. 256 U.S. 208 (1921). 





@ 
3 
= 


Colgate ca 
prices ; the 
are contin; 
purchase t 
' that the m 
or refuse 
condition. 
dition of | 
that condi 

| pice has b 
, however, 2 
it, under | 
| Mr. Che 
tween Dr. 
“The 


| of alie 
| strain 
assert 

an att 
restric 

tion in 
“Bu 
plans | 
upon | 
Hence 
legaliz 

In Feder 
Court furt 
marketed ii 
jobbers an 

| partly on 
, Ompany ay 
irices. The 
it the jobb 
woportion 





2 Id. at 
%. Rest 
mutual assen 
4. Dunr 
§. 257 





FAIR TRADE 281 


| was misapprehended. The latter opinion distinctly stated that the essential 
y | ent, combination or conspiracy might be implied from a course of 
0 | jealing or other circumstances.’’5? 

| Jtrequires Herculean efforts to square these pronouncements of the Supreme 

Court, and the Dr. Miles decision, with the right to select customers, recog- 
: | sized by Colgate and carefully preserved in subsequent decisions. The 
he | Colgate case means at the very least that the manufacturer can establish resale 
ai | prices ; that he can sell to his dealer with the understanding that future sales 
nig | are contingent upon the dealer’s maintaining such prices ; that the dealer can 
it | parchase the goods manifesting his intention to abide by the condition : and 
ree: that the manufacturer can stop selling to a dealer who fails to maintain prices, 
or refuse to sell to a dealer who manifests his intention to disregard the 
wndition. If the manufacturer makes the maintenance of resale prices a con- 


lis- 





ret ; : : 

ej | dition of future sales, and the dealer in purchasing from him consents to 

| that condition, it would seem that an agreement to maintain the stipulated 
| price has been entered into by the two parties ;®* such an agreement would not, 

the 


however, amount to a contract contemplating judicial enforcement, nor would 
rer} , cade 
je. | t, under Dr. Miles, be judicially enforceable. oon 
‘he | Mr. Charles Wesley Dunn has found a “clear” legal distinction drawn be- 
fuse | tween Dr. Miles and Colgate in the Schrader decision: 


“The Colgate plan presents the simple exercise of the right of freedom 
de- of alienation of movables owned, whereas the Miles plan involves a re- 

| straint by contract upon that right. The Colgate plan amounts to but the 
eed assertion of the right of ownership before sale, whereas the Miles plan is 


with an attempt to sell moveables and yet by contract to keep them under a 
the restriction hostile to the title conveyed and the right of freedom of aliena- 
tion incident to it.... 

ia “But it cannot be denied that, from a practical standpoint, the two 
odity plans are precisely the same in purpose, economic consequence and effect 
fort upon the buying public, [and] are distinguished in method alone... . 
tive Hence the reality of the situation is that the Colgate case essentially 
and |  legalizes what the Miles case outlaws.”* 

Igate 


ok to | In Federal Trade Commission v. Beech-Nut Packing Co. the Supreme 
eated | Court further limited but still preserved the Colgate doctrine. Beech-Nut 
ht t0 | marketed its products principally through grocery, drug, candy and tobacco 
maim | jbers and wholesalers. These wholesale and retail dealers were selected 

| eaty on the basis of their willingness ‘to resell at prices suggested by the 
dered | mpany and to refuse to sell to dealers who did not resell at the suggested 
case | mts. The dealers handling Beech-Nut products comprised the greater portion 
—— | tthe jobbers, wholesalers, and retailers in the grocery trades, and a large 

woportion of those in the drug, candy and tobacco trades. 





% Id. at 210. 
3. Restatement, Contracts § 3 (1932): “An agreement is a manifestation of 
mtual assent by two or more persons to one another.” 


4. Dunn, Resale Price Maintenance, 32 Yate L. J. 676, 692-93 (1923). 
%. 257 U.S. 441 (1922). 
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The control of resale prices was accomplished through the so-called “Beg. The eff 
Nut policy.” The company circularized the trade generally with lists of gy. | to se 
gested wholesale and resale prices and refused to sell to jobbers, wholesaler a the | 


and retailers who sold below those prices or who sold to price cutters, } ior effect 
established a card index of distributors classifying those who adhered to th 


0 
“Beech-Nut policy” as “selected dealers” and marking those who cut pricg on . 
or supplied price cutters “Do Not Sell,” “D.N.S.” or “Undesirable—Prig (3) The 
Cutter.” It solicited orders from retailers directly through its own “specialty jeal that 
salesmen,” and refused to permit orders so obtained to be filled by wholesalers make a D 
and jobbers who cut prices or who supplied price cutters. It marked case | lect cust 
of goods with key symbols by which it identified price cutters and their Sup) ‘The thi 
pliers. It refused to sell to practically all mail order houses and suppliers of Beech-Nw 
mail order houses on the ground that they frequently cut prices. It notified sternative 


specialty salesmen and suppliers when a dealer had been removed from the sble raise 
selected list, and it reinstated dealers to the selected list if they gave assurance | isa funda 
that they would resell only at suggested prices and refuse to sell to price cutters, itality of 

The Federal Trade Commission condemned the “Beech-Nut policy” as an | from an in 
unfair method of competition under section 5 of the Federal Trade Commission nent by se 
Act.5® On appeal, the Second Circuit regarded the case as .governed by the restrictive 
Colgate decision and accordingly held that the Commission had exceeded its since a “re 
power in issuing a cease and desist order.** sice” is l 

The Supreme Court restored the Commission’s order with what may fairly }  Beech-] 
be described as a major modification. The Court once again affirmed that | jems of c 
Colgate had not overruled Dr. Miles, but pointed out that unlike the case in dent and 1 
Dr. Miles, “the Sherman Act is not involved here except in so far as it from obtai 
shows a declaration of public policy to be considered in determining what are t.. 764 
unfair methods of competition. . . .”°8 The Court found that the “Beech-Nut iperative t 
policy” went far beyond the simple refusal to deal with those who sell below | gation “c 
established prices, which had been permitted in Colgate: even though the | 9 broad. 
system did not utilize price maintenance contracts, it resulted in “suppression | jyerryled 
of the freedom of competition by methods in which the company secures tht | The Co 
co-operation of its distributors and customers, which are quite as effectual a | j police ; 
agreements express or implied intended to accomplish the same purpose.” | The firct ; 
Such cooperative devices, the Court held, were unfair methods of competition | (yurt emy 
properly subject to the Commission’s cease and desist order. But the order the produ 
was too broad. It should have prohibited only these cooperative devices, | pyit”5 ’ 
which the Court listed as follows: reporting the names of dealers who cut | jj more 1 
prices, maintaining a list of blackballed dealers, employing specialty salesmen ; —-—— 
to police the system and channel business to cooperative dealers, and marking ee Id. 
cases as a means of tracing price cutters. em 





Price Main: 
=. pre an ee 2. Adz 
56. 38 Stat. 717 (1914), 15 U.S.C. § 41 (1952). 63. Id. 
57. Beech-Nut Packing Co. v. FTC, 264 Fed. 885 (2d Cir. 1920). 4. FT 
58. FTC v. Beech-Nut Packing Co., 257 U.S. 441, 453 (1922). 65. Id. 
59. Id. at 455 (emphasis added). | 66. See 

113-14 (195 


39207 ©. 
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ech | The effect of the Beech-Nut case on refusal to deal is problematical. It is 
Sug. | to several possible interpretations: (1) The decision effectively over- 
ers | rules the Colgate case, and refusal to deal is no longer an available device 
. It | top effectuating resale price maintenance. (2) The decision permits a manu- 
)the } geturer to select his customers for the purpose of resale price maintenance so 
rices long as only ineffectual means are used to carry out his selection policies. 
rice (3) The decision condemns a method of effectuating the right of refusal to 
lalty jeal that places reliance on the active assistance of dealers, but it does not 
alers | make a blanket condemnation of other methods of exercising the right to 
cases | lect customers in such a way as to enforce resale maintenance. 
sup ) The third interpretation seems to be the correct one. In the first place, the 
ts ot | peoch-Nut opinion several times, in unequivocal language, rejects the first 
tified | sjtemnative.° Indeed, the suggestion that refusal to deal is in itself impermis- 
1 the | gle raises a serious due process question, for the right to select customers 
rane | ig fundamental one.®*' The Second Circuit recently affirmed the continuing 
tters, | vitality of this right in an action by a liquor wholesaler to rescind his purchase 
aS an | {oman importer on the ground that the importer violated the purchase agree- 
ssion | gent by selling to other wholesalers who cut prices. The court held that the 
y the | restrictive agreement was valid and its breach a valid ground for rescission, 
ed its | gncea “refusal to sell in the future to those who had not maintained a suggested 
price” is lawful under the Colgate case.®* In the second place, this interpretation 
fairly } of Beech-Nut is more consistent with the language in that opinion. All of the 
| that | jms of conduct proscribed were ‘‘co-operative methods in which the respon- 
ase In | dent and its distributors, customers and agents undertake to prevent others 
as tt | {om obtaining the company’s products at less than the prices designated by 
at are | ¢.. ."** The evidence in the case amply supported the conclusion that co- 
h-Nut | qperative methods were resorted to. And presumably, the absence of the quali- 
below | feation “co-operative” was the defect that rendered the Commission’s order 
h the | 99 broad. Finally, it is easier to believe that the Supreme Court would have 
ession | werriled Colgate directly if it wished to reach that result. 


es the | The Court’s condemnation of Beech-Nut’s use of “co-operative” methods 
ual a | police its resale price policy seems to rest on two related considerations. 
ose."" | The first of these is the coercive effect of the system on the retail dealer: the 
etition | Court emphasized that the system ‘constrains the trader, if he would have 
order he products of the Beech-Nut Company, to maintain the prices ‘suggested’ 
evices, | bit’ This same judicial reaction to dealer coercion has found expression 
r cut | in more recent decisions.* The second consideration underlying the con- 
esmen ¢ 


arking | 2. Id. at 452-53, 454. 


6l. See United States v. Colgate & Co., 250 U.S. 300, 306-07 (1919): Dunn, Resale 
Price Maintenance, 32 Yate L. J. 676, 705 (1923). 


2 Adams-Mitchell Co. v. Cambridge Distributing Co., 189 F.2d 913 (2d Cir. 1951). 
63. Id. at 916. 


4. FTC v. Beech-Nut Packing Co. 257 U.S. 441, 455 (1922) (emphasis added). 
65. Id. at 454. 


- See, ¢.g., Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc. 340 U.S. 211, 
414 (1951), where the Court, in speaking of an agreement between affiliated companies 


——$—— 
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demnation of cooperative methods would seem to be their widespread economic 
impact: the Court found that the Beech-Nut policy necessarily “restraing the 
natural flow of commerce and the freedom of competition in the channels of 
interstate trade which it has been the purpose of all the Antitrust Acts to 
maintain.”® 

Although at first blush the Beech-Nut case appears to preserve the legal; 
of all “noncooperative” systems of refusal to deal, the Court’s Consideration 
of the economic impact of the “Beech-Nut policy” and the development of 


market power, rather than legal form, as the standard of legality in recent | 
antitrust cases,®* indicate that a further limitation has been placed on the | 


Colgate doctrine. The form that resale price maintenance takes may not be cop- 
trolling if the economic effect of the price maintenance system is in derogation 
of the policy of the Sherman Act. Setting resale prices is an insignificant 
restraint on trade so long as the producer is subject to competitive pressures 
to keep his price low. But if competitive pressure is lacking, so that the many. 
facturer can set arbitrary prices and thereby impose a significant restraint 
of trade, his ability to effectuate resale price maintenance by a refusal to deal 
or any other device is undesirable.® 








to fix maximum resale prices for their products, stated: “For such agreements, no less 
than those to fix minimum prices, cripple the freedom of traders and thereby restrain 
their ability to sell in accordance with their own judgment.” This statement is weakened by 
the Court’s subsequent suggestion that “Seagram and Calvert acting individually perhaps 
might have refused to deal with petitioner or with any or all of the Indiana wholesalers” 
Id, at 214. Again in Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384 (1951), 
the Court stated: 


“Elimination of price competition at the retail level may, of course, lawfully result 
if a distributor successfully negotiates ‘individual ‘vertical’ agreements with all 
his retailers. But when retailers are forced to abandon price compctition, they are 
driven into a compact in violation of the spirit of the proviso which forbids ‘hori- 
zontal’ price fixing. ... Contracts or agreements convey the idea of a cooperative 
arrangement, not a program whereby recalcitrants are dragged in by the heels 
and compelled to submit to price fixing.” 
Id. at 389-90. 


67. FTC v. Beech-Nut Packing Co., 257 U.S. 441, 454 (1922). 

68. Timken Roller Bearing Co. v. United States, 341 U.S. 593 (1951) (division of 
world markets) ; Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U.S. 211, 215 
(1951) (maximum price fixing agreement) ; United States v. General Motors Corp., 121 
F.2d 376 (7th Cir. 1941) (tying arrangement). 


69. A manufacturer operating in a noncompetitive market is in a position to whip 
his retailers into line if the elasticity of demand for his product is slight—as it is apt to be 
when the manufacturer’s market position is substantial and relatively free from price 
pressure. The dealer who refuses to sell at the manufacturer’s price and is denied the 
manufacturer’s products will find his customers leaving him to purchase those products— 
and inevitably substantial quantities of other goods—from more compliant retailers. As 4 
matter of economic policy, therefore, the refusal to deal, like tair trade, should be 
available only in a market-characterized by free and open competition. Similarly, resale 
price maintenance by refusal to deal or by any other device should be questioned in 
industries with a high degree of price parallelism, where identical resale price arrange- 
ments are used by competitors to achieve price leadership or to 1eap the benefits of the forbid- 
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Thus, the refusal to deal remains an abstract, general right—exempt from 
antitrust prohibition, but carefully circumscribed by the courts. They 

| igve distinguished between individual and concerted action to implement the 
right.” They have frowned on joint or conspiratorial refusals to deal when 
) ye a coercive weapons against outsiders.7' They have condemned such con- 
| giratorial action as an unreasonable restraint of trade under section 1 of 
lity he Sherman Act,’? and as an unfair method of competition under section 5 
re ifthe Federal Trade Commission Act." They have barred a unilateral refusal 


t of deal where used as part of an attempt to monopolize within the meaning 
a | gisection 2 of the Sherman Act.™ Nonetheless, the refusal to deal remains 
- ; factually equivocal and legally neutral, relying for its validity on the business 
a ntext in which it is used. Standing alone, the naked refusal to deal is neither 
a airinsically suspect nor wholly immune from antitrust controls. Where 
— gmried out through noncooperative methods by a company that is subject to 
io | dective price competition, in furtherance of non-conspiratorial, non-monopo- 
- ) istic ends, it remains a lawful method for achieving, preserving and extending 
deal | fysiness advantage. 








jn horizontal price fixing agreement: “Because a single price fixed commodity is subject 
the inroads of competitors fixing lower prices, a manufacturer seldom will establish and 
) less | force a system of vertical prices unless he knows that competing manufacturers are 
train ikewise fixing and enforcing prices at known levels. Although competing manufacturers 
ed by amot lawfully agree with each other respecting prices, they can accomplish the same 
rhaps nsult through resale price maintenance by making identical resale agreements.” FTC, 
lers.” fuoet ON ResALE Price MAINTENANCE Ixii (1945). See American Tobacco Co. v. 
951), | United States, 328 U.S. 781 (1946); Interstate Circuit, Inc. v. United States, 306 U.S. 
#8 (1939); Note, Use of Resale Price Maintenance By Integrated Manufacturers: A 
result | iw Loophole for Abuse of Monopoly Power, 64 Yate L.J. 426, 431-32 (1954.) 
th all 1. See Montague v. Lowry, 193 U.S. 38, 45 (1904). 
"y are Ni. Sugar Institute v. United States, 297 U.S. 553, 597-98 (1936); United States v. 
‘hori- | American Livestock Comm’n Co., 279 U.S. 435, 438 (1929) ; Cement Manufacturers’ Pro- 
rative | itive Ass'n v. United States, 268 U.S. 588, 604 (1925). In these earlier cases, the Supreme 
heels | (ourt indicated it would allow some latitude to group-organized refusals to deal, when 
wel as a means of curbing abusive or fraudulent business conduct. 
72. United States v. Frankfort Distillers, Inc., 324 U.S. 293 (1945); United States 
1 First Nat’l Pictures, Inc., 282 U.S. 44 (1930); Paramount Famous Lasky Corp. v. 
ion of | United States, 282 U.S. 30 (1930) ; cf. Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 
1,215 | le, 3M U.S. 211 (1951); Associated Press v. United States, 326 U.S. 1 (1945). See 
»,, 121 | tie, dicta in Times-Picayune Publishing Co. vy. United States, 345 U.S. 594, 625 (1953) ; 
| United States v. Columbia Steel Co., 334 U.S. 495, 522 (1948). A program of collabora- 
, whip cm and mutual aid in enforcing resale price maintenance may involve enough conspira- 
to be nal elements to result in violation of § 1 of the Sherman Act. See United States v. 
“price tusch & Lomb Optical Co., 321 U.S. 707, 723 (1944) ; Connecticut Importing Co. v. Con- 
ed the tuental Distilling Corp., 129 F.2d 651 (2d Cir. 1942). 
lai A See, e.g., FTC v. Beech-Nut Packing Co., 257 U.S. 441 (1922); Shakespeare 
Asa | oo FTC, 50 F.2d 758 (6th Cir. 1931); J. W. Kobi Co. v. FTC, 23 F.2d 41 (2d Cir. 
sid be W); Moir v. FTC, 12 F.2d 22 (ist Cir. 1926); Q.R.S. Music Co. v. FTC, 12 F.2d 730 
nade th Cir, 1926); Hills Bros. v. FTC, 9 F.2d 481 (9th Cir. 1926). See also FTC v. 
ost ia lotion Picture Advertising Serv. Co., 344 U.S. 392, 395 (1953); Fashion Originators’ 
range- (ald y. FTC, 312 U.S. 457 (1941). 
forbid: | 4, Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359 (1927). 





286 FAIR TRADE 


Tue AcEeNcy DEVICE 


We come now to the third device by which the manufacturer might, in the | 
absence of fair trade legislation, effectuate resale price maintenance: the agency 
plan or the del credere agency system.”® Although the agreements in the p, 
Miles case were labeled “Consignment Contract-Wholesale” and “Retal 
Agency Contract,” the Court decided that no genuine agency existed” | 
Accordingly, its holding that the restrictive agreements before it were yp. | 
lawful restraints of trade both at common law and under the Sherman Ag 
left undetermined the permissibility of maintaining resale prices by retailing | 
goods through sales agencies. 

The question left open in Dr. Miles was settled temporarily by Unite | 
States v. General Electric Co." There the Government challenged Gere | 
Electric’s system of distributing lamps as “merely a device to enable the 
Electric Company to fix the resale price of lamps in the hands of purchasers," 
and consequently as illegal under the Sherman Act. The company’s defense 
was that its distributors were bona fide agents who never had title to the lamps, 
that no restraints on resale price were imposed on purchasers from these | 
agents, and that the company was merely asserting its right to sell goods owned | 
by it at the prices it chose.*® | 

General Electric sold its lamps either directly to customers or else through 
dealers whom it described as agents: large dealers, so-called “B agents,” of 
whom there were about 400; and about 21,000 local electrical retailers, whom 
it called “A agents.” These agents entered into contracts with GE, elaborately 
regulating the manner of handling, selling and paying for GE lamps. Th 
lamps were sent to the agents on consignment, and remained the property of 
the company, subject to return upon demand. Sales could be made only to 
designated classes of ultimate consumers and only at prices established by the 
company. Proceeds from sales were held in trust for the company, fora 
monthly accounting, the agents being compensated by fixed commissions upon 
the lamps sold. Expenses of storage, sale and distribution were borne by the 
agents, as were losses from uncollectible accounts. GE paid insurance and | 
taxes on the lamps, and the freight on its consignments to the agents, and | 
assumed the risk of fire, flood, obsolescence and price decline. 

The Court noted that General Electric’s distribution plan was devised to 
allow the company to deal directly with its consumers, avoiding the possibility of 
price competition among middlemen. But it found that the distributors were 
genuine agents of the company, and asserted that “there is nothing as a matter of 
principle or in the authorities which requires us to hold that genuine contracts 





75. “Not infrequently, in consideration of an increased commission, the factor guat- 
antees the payment of debts arising through his agency, in which case he is said to 
sell upon a del credere commission.” 1 Mecnem, Acency § 74 (2d ed. 1914). 

76. 220 U.S. 373, 476 (1911). 

77. 272 U.S. 476 (1926). 

78. United States v. General Elec. Co., 272 U.S. 476, 479 (1926). 

79. Id. at 479. | 
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of agency like those before us, however comprehensive as a mass or whole 


| ig their effect, are violations of the Anti-Trust Act.’8® In 1949, in another 


antitrust proceeding, a federal district court upheld the same agency arrange- 


nents even though GE’s patents had since expired.* This decision points up 


the fact that the earlier General Electric case rested not on the special antitrust 


| exemption afforded to patents but solely on the legality of the agency relation- 


ship between manufacturer and distributor. 

The decision in the General Electric case is significant in two respects: it 
firms the legality of resale price maintenance by means of a distributor- 
agency system, even when the agents are otherwise independent dealers; and 
itindicates how closely a permissible agency system may resemble distribution 
through outright sales to independent wholesalers and retailers. With regard 
ip the legality of the agency system, it should be noted that the General 
Blectric decision also affirmed the right of a patentee, as a normal incident of 
his patent privilege, to fix the prices at which his licensee will sell goods 
manufactured under the patent.*? Since a manufacturer has as legitimate 
a proprietary interest in his own goods as a patentee has over the subject 


| matter of the patent, there is no good reason on principle why the manufacturer 
| 


ofthe goods should not be able, like the patentee, to control the price at which 
tis property is sold. Indeed, where an agency system is employed no property 
interest in the goods passes to the agent; whereas a patent licensee may have 
tile to the goods manufactured by him under the license. It is reasonable 


enough that a producer should have the right to market his own products on 


ay terms he deems fit, so long as he is subject to effective competitive pressure 
ad his pricing decisions are made unilaterally. The General Electric decision 
imply sanctions a practicable method of giving effect to this right. 

General Electric does not delimit the sales arrangements that the Court is 
wiling to recognize as falling within the category of bona fide “agency,’® 
but it does suggest that the term is broadly inclusive. It should, for instance, 
inlude an ordinary consignment sale. The GE arrangement verged on out- 


| tight dealer ownership of the manufacturer’s products, for although GE re- 
s, and 


tained technical title to the lamps, the dealers were allotted many of the inci- 
dents of ownership. Thus they bore the risk of loss on delinquent accounts— 
astandard feature of the so-called del credere agency **—and on lamps lost, 
missing or damaged while in their custody. The agents also bore the expenses 
i storage, transportation, distribution and sale: again indicia of purchase 
rather than bailment. 

It remains to consider the impact of United States v. Masonite Corp.®® on 
lhe General Electric doctrine. In this case the Government sought an injunc- 


8. Id. at 488. 
81. United States v. General Elec. Co., 82 F. Supp. 753, 824-26 (D.N.J. 1949), final 


| hdgment, 115 F. Supp. 835 (D.N.J. 1953). 


%2. United States v. General Elec. Co., 272 U.S. 476, 490 (1926). 
83. See Note, 27 Corum. L. Rev. 567 (1927). 

4. See note 75 supra. 

8. 316 U.S. 265 (1942). 
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tion under the Sherman Act, alleging a combination in restraint of 
Masonite was a manufacturer and distributor of hardboard. Partly by threats | 
of patent infringement suits, it persuaded other manufacturers and distributor, 

who had been marketing hardboard under competing patents, to enter inty | 
so-called del credere agency relationships with Masonite. Masonite designated | 
each of these competitors its “agent” and “del credere factor” to selj its | 
products. The agents acknowledged the validity of Masonite’s patents, ang 
agreed to sell and promote its products through their own sales organization, 
Masonite set the selling prices and the terms of sale, and both Masonite anj 
the “agents” bound themselves to observe them. The Court observed that in 
the absence of Masonite’s patents and the del credere agency agreements, 
the arrangement would amount to a price fixing combination and hence a per 
se violation of the Sherman Act.®* It conceded that the agreements made the | 
distributors del credere agents of Masonite, and that “there is a proper are, 
for utilization by a patentee of a del credere agent in the sale or disposition of 
the patented article’—-where “distribution is part of the patentee’s own busi- 
ness.”8? But Masonite’s distributors were also competitors, and the Court 

held that where a patentee 


| 


“utilizes the sales organization of another business—a business with which | 
he has no intimate relationship—quite different problems are posed since 
such a regimentation of a marketing system is peculiarly susceptible to 
the restraints of trade which the Sherman Act condemns. And when it 
is clear, as it is in this case, that the marketing systems utilized by means 
of the del credere agency agreements are those of competitors of the 


may market the product, the device is, without more, an enlargement of 
the limited patent privilege and a violation of the Sherman Act.”# 


The Court distinguished General Electric on the ground that GE’s purpose 
had been only to secure a patentee’s proper reward for his invention, while 
Masonite sought to destroy competition among competing patentees.™ 

The Masonite case imposes no fatal restriction on the use of the agency | 
device as approved in General Electric. The Court not only distinguished 
General Electric but expressly recognized the legality of the agency device 
in appropriate situations.®° Sales agencies might well be, in some situations, 
the only practicable way for a manufacturer to give effect to his right to market 
his product on his own terms. This right was accorded recognition by Colgate 
and it survived Beech-Nut; and there is no reason to believe that the Court 
in Masonite intended to extinguish it.” 


86. Id. at 274. 


87. Id. at 279. 
88. Ibid. 

89. Jd. at 280-81. 
90. Id. at 279, 


91. It might be asked whether, as a matter of economic policy, the manufacturer should | 


be able to impose price restrictions on otherwise independent dealers through the use of the 
traditional rules of agency. It may be that the independent merchant should be left free 
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The Masonite opinion emphasizes that the evil of the agency device, as it 
ed in that case, was the elimination of price competition and competition 

in innovation among competing producers—a factor totally absent in General 
Bleciric. Professor Chafee has suggested that the whole process of marketing 
from producer through distributor to ultimate consumer, is a unified oper- 
:tion, in the control of which the manufacturer might well have a legitimate inter- 
et General Electric's economic control of its goods was of this vertical variety 
iad was implicitly approved by the Court. But such control is a far cry from 
hehorizontal pricing agreement between competing producers that was struck 
jown in Masonite and other cases. Such horizontal control inevitably restricts 
competition and in so doing contravenes the policy of the Sherman Act. 


to exercise his own judgment in pricing his wares—such freedom being the essence of 
dail competition. This reasoning suggests what might be termed a “capital-dependency 

test, for determining whether a contract purporting to make an independent retailer into 
,manufacturer’s sales agent should be recognized as a legitimate agency. lf the independent 
distributor bears the financial risk of mistaken judgment in his retailing activities, a wise 
competitive policy would by this logic permit him to reap the rewards of a sound exercise 
of judgment, including his decisions relative to pricing policies. On the other hand, if the 
fstributor is heavily dependent financially on the manufacturer, so ‘that a substantial 
portion of the financial risk of bad judgment is borne by the latter, the manufacturer, under 


| the capital-dependency test, would be allowed to impose his judgment, in regard to resale 


pricing policies, on the distributor. 

From an economic point of view, however, it seems more important to determine the 
extent of competition on the manufacturing level than to inquire into the capital dependency 
othe distributor-agents. As long as the manufacturer operates in an atmosphere of “free 
wd open competition,” there is little danger of arbitrary pricing or significant dealer 
wercion, Moreover, in effectively competitive markets the desirability of affording the 
manufacturer protection for his good will, and the independent retailer a safeguard against 
loss-leader selling should counter-balance whatever element of coercion is involved in the 
agency relationship. 


92. Chafee, Equitable Servitudes on Chattels, 41 Harv. L. Rev. 945, at 946-47 (1928) : 
“The same development in standardized products which has led to equitable protec- 
tion against unauthorized imitations of trade names or the physical appearance of 
articles has also made it desirable to producers that these standardized goods should 
pass to the ultimate consumers through well regulated channels, and oftentimes that 
they should be used by the consumers in such a manner as to aid in the maintenance 
of a complex marketing system. .. . Each ambitious seller by expensive advertising 
and a vast network of dealers creates in the public the habit of expecting a well 
remembered product of supposedly high uniform quality in a uniform guise at a 
uniform price for a uniform quantity. Irregular and unauthorized departures from 
uniformity in any respect tear this pattern of thought and emotion which has been 
woven with so much trouble and cost, and tend to reduce the minds of the public to 
the confusion which preceded the marketing campaign. The same irrational causes 
which lead a consumer to select a given article may as easily divert him away from 
it toa competitor... . [The manufacturer wants] to make the intermediary trans- 
fers of title legally immaterial to the extent that they are in fact immaterial to his 
scheme, and to be able to treat the entire process of marketing his goods from 
the factory to the consumer as a unified transaction, in which successive sales are 


merely incidental breaks serving only a limited purpose which does nut affect the 
reputation of his goods.” 








290 FAIR TRADE 


There is no reason why agency arrangements lacking such restrictive economic 
effects should not be permitted. 

Thus it is that the agency distribution system remains an alternative deyigg 
for effectuating resale price maintenance. The broad utilization of this deyic. 
in General Electric survives Masonite, with the limitation that the system 
vertical only and not eliminate horizontal competition. A likely further limit. 
tion is that the manufacturer establishing an agency system be subject to 
effective price competition, for a producer with substantial market power could 
by virtue of his ability to establish arbitrary resale prices, cause a restraint 
of trade. 


CONCLUSION 


Masonite clearly demonstrates the willingness of the Court to disregard 
legal form in condemning restraints of trade that constitute significant devia. 
tions from Sherman Act policy: 


“So far as the Sherman Act is concerned, the result must turn not on 
the skill with which counsel has manipulated the concepts of ‘sale’ and 


‘agency’ but on the significance of the business practices in terms of re. 
straint of trade.” 


Nor is this subordination of legal form to economic effect confined to an 
agency context. In the light of recent decisions any resale price maintenance 
device might be condemned where it is used to achieve the regimentation of 
competing marketing systems, where it is used to achieve uniformity of price 
among competing producers, or where the manufacturer is not subject to 
significant competitive pressure on his pricing policies. As a consequence, a 
producer with dominant or even substantial market power might be unable, 
absent fair trade, to maintain resale prices by any means. 

On the other hand, unless repeal of the Miller-Tydings and McGuire Acts 
is taken by the courts to mean congressional condemnation of all forms of 
resale price maintenance—an unlikely prospect—the refusal to deal and the 
agency system, and possibly the equitable servitudes doctrine, would remain 
alternative devices for resale price maintenance. In that eventuality the demise 
of the fair trade laws with their “free and open competition” proviso would 
result in a net loss to price competition. Although the judicial emphasis on 
economic effect may be enough to prevent a producer with substantial market 
power from employing the alternative devices, no decision has expressly set 
out the requirement that a manufacturer establishing resale prices via a un 
lateral refusal to deal or an agency system be subject to effective price compe- 
tition. Beech-Nut might be construed to prohibit only the manufacturer's 
solicitation of active assistance by his dealers in policing a price maintenance 
system ; and Masonite might be restricted to situations where there is a patent 
monopoly or a horizontal price agreement.®* Consequently, it is possible that 





93. United States v. Masonite Corp., 316 U.S. 265, 280 (1942). 
94. See United States v. McKesson & Robbins; Inc., 122 F. Supp. 333, 339 (S.D.N.Y. 
1954), criticized in Note, 64 Yate L.J. 426 (1954). 


SE , 











mic 


vice 
vies 
1 be 
lita- 
t to 
ld, 
‘aint 


yard 
Via- 


it on 
and 
f re- 


0 an 
lance 
mn of 
price 
ct to 
ce, a 
rable, 


Acts 
ns of 
d the 
main 
emise 
would 
31S on 
varket 
ly set 
a unl: 
ompe- 
turer's 
anance 
patent 
le that 


D.N.Y 


FAIR TRADE 291 


ie alternative devices are available even to a producer with substantia! market 

. But fair trade, with effective enforcement of the “free and open compe- 
tion” proviso, would not be available to such a producer. And it :s likely 
at the existence of “free and open competition” as an explicit condition of 
gir trade would serve as helpful precedent for limiting the alternative devices 
ip situations where the producer is subject to effective price competition. 

At any rate, if more price competition is the goal, it appears wiser to insist 
m vigorous enforcement of the statutory requirement that price fixed com- 
modities be in “free and open competition with goods of the same general 
dass produced or distributed by others’®® rather than to advocate outright 
rpeal of the fair trade laws. It seems wiser—and politically more realistic 
i demand extension of the “free and open competition” proviso to other 
forms of resale price maintenance rather than to urge the repeal of the only 
ws Of which it is now an explicit part. 





%. McGuire Act, 66 Strat. 632, 15 U.S.C. § 45(5)(a)(2) (1952); Miller-Tydings 
Act, 50 Stat. 693 (1937), 15 U.S.C. § ] The history of the enforcement of 
i ovisos has been discouraging. See note 6 supra 
these pr’ ge pr 
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tion under the Sherman Act, alleging a combination in restraint of trade 
Masonite was a manufacturer and distributor of hardboard. Partly by threat, | 
of patent infringement suits, it persuaded other manufacturers and distributors 
who had been marketing hardboard under competing patents, to enter into 
so-called del credere agency relationships with Masonite. Masonite designated | 
each of these competitors its “agent” and “del credere factor” to gelj its | 
products. The agents acknowledged the validity of Masonite’s patents, an | 
agreed to sell and promote its products through their own sales organizations 
Masonite set the selling prices and the terms of sale, and both Masonite anj 
the “agents” bound themselves to observe them. The Court observed that in 
the absence of Masonite’s patents and the del credere agency agreements, 
the arrangement would amount to a price fixing combination and hence a per 
se violation of the Sherman Act.®* It conceded that the agreements made the 
distributors del credere agents of Masonite, and that “there is a proper area 
for utilization by a patentee of a del credere agent in the sale or disposition of 
the patented article’—-where “distribution is part of the patentee’s own busi- 
ness.”87 But Masonite’s distributors were also competitors, and the Cour 
held that where a patentee 


a, 


“utilizes the sales organization of another business-—a business with which | 
he has no intimate relationship—quite different problems are posed since 
such a regimentation of a marketing system is peculiarly susceptible to 
the restraints of trade which the Sherman Act condemns. And when it 
is clear, as it is in this case, that the marketing systems utilized by means 
of the del credere agency agreements are those of competitors of the 
patentee, and that the purpose is to fix prices at which the competitors 
may market the product, the device is, without more, an enlargement of 
the limited patent privilege and a violation of the Sherman Act.” 


The Court distinguished General Electric on the ground that GE’s purpose 
had been only to secure a patentee’s proper reward for his invention, while 
Masonite sought to destroy competition among competing patentees.™ 

The Masonite case imposes no fatal restriction on the use of the agency 
device as approved in General Electric. The Court not only distinguished 
General Electric but expressly recognized the legality of the agency device 
in appropriate situations.°° Sales agencies might well be, in some situations, 
the only practicable way for a manufacturer to give effect to his right to market 
his product on his own terms. This right was accorded recognition by Colgate 
and it survived Beech-Nut; and there is no reason to believe that the Court 
in Masonite intended to extinguish it.™ 


SS a 


86. Id. at 274. 


87. Id. at 279. 

88. Ibid. 

89. Id. at 280-81. | 
90. Id. at 279, | 


91. It might be asked whether, as a matter of economic policy, the manufacturer should 
be able to impose price restrictions on otherwise independent dealers through the use of the 
traditional rules of agency. It may be that the independent merchant should be left free 
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The Masonite opinion emphasizes that the evil of the agency device, as it 





de. operated in that case, was the elimination of price competition and competition 
a in innovation among competing producers—a factor totally absent in General 
ors | Blectric. Professor Chafee has suggested that the whole process of marketing 
= , from producer through distributor to ultimate consumer, is a unified oper- 
_ ation, in the control of which the manufacturer might well have a legitimate inter- 
ll est? General Electric's economic control of its goods was of this vertical variety 
ind and was implicitly approved by the Court. But such control is a far cry from 
the horizontal pricing agreement between competing producers that was struck 
74 down in Masonite and other cases. Such horizontal control inevitably restricts 
. competition and in so doing contravenes the policy of the Sherman Act. 
f — 

per | exercise his own judgment in pricing his wares—such freedom being the essence of 
the veil competition. This reasoning suggests what might be termed a “capital-dependency” 
area | test, for determining whether a contract purporting to make an independent retailer into 
mof , gmanufacturer’s sales agent should be recognized as a legitimate agency. If the independent 
nusi- | distributor bears the financial risk of mistaken judgment in his retailing activities, a wise 
ourt competitive policy would by this logic permit him to reap the rewards of a sound exercise 


of judgment, including his decisions relative to pricing policies. On the other hand, if the 
| distributor is heavily dependent financially on the manufacturer, so ‘that a substantial 
hich | portion of the financial risk of bad judgment is borne by the latter, the manufacturer, under 
since | the capital-dependency test, would be allowed to impose his judgment, in regard to resale 
le to | pricing policies, on the distributor. ; . 
en it | From an economic point of view, however, it seems more important to determine the 
eans | extent of competition on the manufacturing level than to inquire into the capital dependency 
f the | ofthe distributor-agents. As long as the manufacturer operates in an atmosphere of “free 
titors | and open competition,” there is little danger of arbitrary pricing or significant dealer 
nt of | mercion. Moreover, in effectively competitive markets the desirability of affording the 
ct." | manufacturer protection for his good will, and the independent retailer a safeguard against 
loss-leader selling should counter-balance whatever element of coercion is involved in the 
agency relationship. 


while 92. Chafee, Equitable Servitudes on Chattels, 41 Harv. L. Rev. 945, at 946-47 (1928) : 


“The same development in standardized products which has led to equitable protec- 
tion against unauthorized imitations of trade names or the physical appearance of 


pency articles has also made it desirable to producers that these standardized goods should 

Te pass to the ultimate consumers through well regulated channels, and oftentimes that 

device they should be used by the consumers in such a manner as to aid in the maintenance 

tions, of a complex marketing system... . Each ambitious seller by expensive advertising 

rarket and a vast network of dealers creates in the public the habit of expecting a well 

| remembered product of supposedly high uniform quality in a uniform guise at a 

olgate uniform price for a uniform quantity. Irregular and unauthorized departures from 

Court | uniformity in any respect tear this pattern of thought and emotion which has been 

woven with so much trouble and cost, and tend to reduce the minds of the public to 

— the confusion which preceded the marketing campaign. The same irrational causes 

which lead a consumer to select a given article may as easily divert him away from 

it to a competitor... . [The manufacturer wants] to make the intermediary trans- 

fers of title legally immaterial to the extent that they are in fact immaterial to his 

scheme, and to be able to treat the entire process of marketing his goods from 

. the factory to the consumer as a unified transaction, in which successive sales are 
show 


merely incidental breaks serving only a limited purpose which does nut affect the 
e of the | reputation of his goods.” 
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There is no reason why agency arrangements lacking such restrictive economic 
effects should not be permitted. 


Thus it is that the agency distribution system remains an alternative devigg | 


for effectuating resale price maintenance. The broad utilization of this device 


in General Electric survives Masonite, with the limitation that the system}. ; 


vertical only and not eliminate horizontal competition. A likely further limits. 
tion is that the manufacturer establishing an agency system be subject to 
effective price competition, for a producer with substantial market power could 
by virtue of his ability to establish arbitrary resale prices, cause a restrain, 
of trade. 


CONCLUSION 


Masonite clearly demonstrates the willingness of the Court to disregard 
legal form in condemning restraints of trade that constitute significant devi. 
tions from Sherman Act policy: 


“So far as the Sherman Act is concerned, the result must turn not on | 


the skill with which counsel has manipulated the concepts of ‘sale’ and 


‘agency’ but on the significance of the business practices in terms of te. 
straint of trade.” 


Nor is this subordination of legal form to economic effect confined to an 
agency context. In the light of recent decisions any resale price maintenance 
device might be condemned where it is used to achieve the regimentation of 
competing marketing systems, where it is used to achieve uniformity of price 
among competing producers, or where the manufacturer is not subject to 
significant competitive pressure on his pricing policies. As a consequence, a 
producer with dominant or even substantial market power might be unable, 
absent fair trade, to maintain resale prices by any means. 

On the other hand, unless repeal of the Miller-Tydings and McGuire Acts 
is taken by the courts to mean congressional condemnation of all forms of 
resale price maintenance—an unlikely prospect—the refusal to deal and the 
agency system, and possibly the equitable servitudes doctrine, would remain 
alternative devices for resale price maintenance. In that eventuality the demise 
of the fair trade laws with their “free and open competition” proviso would 
result in a net loss to price competition. Although the judicial emphasis on 
economic effect may be enough to prevent a producer with substantial market 
power from employing the alternative devices, no decision has expressly set 
out the requirement that a manufacturer establishing resale prices via a un- 
lateral refusal to deal or an agency system be subject to effective price compe- 
tition. Beech-Nut might be construed to prohibit only the manufacturer's 
solicitation of active assistance by his dealers in policing a price maintenance 
system ; and Masonite might be restricted to situations where there is a patent 
monopoly or a horizontal price agreement.®* Consequently, it is possible that 





93. United States v. Masonite Corp., 316 U.S. 265, 280 (1942). 
94. See United States v. McKesson & Robbins, Inc., 122 F. Supp. 333, 339 (S.D.N.Y. 
1954), criticized in Note, 64 Yate L.J. 426 (1954). 
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the alternative devices are available even to a producer with substantia! market 
power. But fair trade, with effective enforcement of the “free and ope: compe- 
tition” proviso, would not be available to such a producer. And it is likely 
that the existence of “free and open competition” as an explicit condition of 
fair trade would serve as helpful precedent for limiting the alternative devices 
to situations where the producer is subject to effective price competition. 

At any rate, if more price competition is the goal, it appears wiser to insist 
on vigorous enforcement of the statutory requirement that price fixed com- 
modities be in “free and open competition with goods of the same general 
dass produced or distributed by others’’®> rather than to advocate outright 
repeal of the fair trade laws. It seems wiser—and politically more realistic— 
to demand extension of the “free and open competition” proviso to other 
forms of resale price maintenance rather than to urge the repeal of the only 
laws of which it is now an explicit part. 


95. McGuire Act, 66 Start. 632, 15 U.S.C. § 45(5)(a)(2) (1952); Miller-Tydings 
Act, 50 Srat. 693 (1937), 15 U.S.C. § 1 (1952). The history of the enforcement of 
these provisos has been discouraging. See note 6 supra. 
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Mr. Doxutnger. Dr. Daroff, did I understand you wanted tg ip. 
sert your remarks in the record? There is a quorum call in the 
House, and we have to recess until tomorrow morning. 

Dr. Darorr. I cannot be back tomorrow. 

Mr. Dotirncer. Do you want your statement to be included in the 
record ? 

Dr. Darorr. Yes, sir. 

Mr. Dottincer. Without objection, the statement of Dr. Darpof 
will be inserted at this point. 

(The prepared statement of Dr. Daroff is as follows :) 


STATEMENT BY MICHAEL DARoFF, PRESIDENT OF H. DaArorr & Sons, INC., Anp THe 
House OF WorRSTED-TEX, INC., MAJOR MANUFACTURERS OF MEN’S CLOTHING 


Gentlemen, it is a privilege to have the opportunity to appear here and express 
my views on the Boykin quality stabilization bill relating to branded, or trade. 
marked products. My name is Michael Daroff and I appear here as president 
of H. Daroff & Sons, Inc., of Philadelphia, makers of Botany 500 clothing for 
men, and president of the House of Worsted-tex, Inc., makers of Worsted-tex 
clothing for men. I can say, in all honesty, that these two brands are the most 
widely accepted, nationally advertised brands of men’s clothing in America 
today. 

tae clothing moves to approximately 900,000 consumers a year through 2,400 
independent retail outlets, many of them representing small- and medium-size 
businesses, in all 49 States. The Daroff organization has been in business since 
1892 and we have produced branded clothing since 1941. We employ close to 
4,000 people. 

The quality tailoring and the materials used in our nationally branded cloth- 
ing is the rock on which our volume and therefore our business has been built. 
Year after year our clothing has been given a top rating by the independent test- 
ing laboratories of a widely known consumers research organization. To 
achieve and maintain this quality we have invested millions of dollars in spe 
cial manufacturing equipment, much of which we have designed and created. 
Permit me to summarize for you what we mean by the term “quality clothing.” 

We purchase high-grade fabrics, put every yard of them through our own 
inspection tests and use the time-consuming London mellowing process so that 
they are “zero shrunk” and “cool dried.” This is done by only the top quality 
clothing makers of America today. 

Every type of trim, botton, lining, thread—anything that goes into our 
clothing—is tested by an independent testing laboratory and must measure up 
to our quality standards before any of it can be used in our clothing. 

In making, I can honestly say that we use more hand tailoring in our 
than any other manufacturer in our price class and, in some instances, we use 
more hand tailoring than is used in clothing made to sell at higher prices. We 
are the only manufacturers in our price class that make suits with a hand set 
collar and hand set sleeves. 

During the making, we do what is known as under pressing of each important 
section of the garment before the various parts of the suit are put together. 
This further assures the shape retention of the garment over long periods of 
wear. In fact, gentlemen, we do more under pressing of our garments than any 
other manufacturer in our price class and, in some instances, more than is done 
to clothing made to sell at higher prices. 

Zach step in the formation of a garment is rigidly inspected and each garment 
must pass a final inspection before it can leave our plant. We have a phrase 
widely used in our organization and it is this: “We make our clothing with the 
consumer in mind.” 

That means that our clothing is made for 3 years of normal wear during 
which time we expect it to be drycleaned at least 12 times and still retain its 
shape and satisfactory appearance 

I am proud to say that many other manufacturers’ representatives from both 
this country and abroad visit our modern central plant in Philadelphia, where 
they are welcome and where they are obviously and admittedly impressed with 
the efficiency of our operation and the quality of our product. All retailers and 
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ven our consumers, if they so desire, are invited to inspect our manufacturing 
, . s. Many of them do. 
| tell you all this, only to point up what I mean when I say our two brand 
; iabels, “Botany 500” and “Worsted-tex,” stand for quality. The wide consumer 
acceptance gained by our two nationally advertised brands over the years repre- 
sents an incalculable value in good will. It also represents the investment of 
@ nillions of dollars to assure efficient, quality production. 

The brand label in our clothing not only identifies it but, more importantly, 
it is proof to our retailers and to the public at large of our willingness and our 
ability to maintain our quality standards for what they mean in terms of con- 

f gamer satisfaction and clothing value year after year. 

We price our merchandise to our retailers with a small margin of profit for 
our companies. This small margin can only be justified and maintained by vol- 
gme production and efficient operation. 

rE Now, gentlemen, if our production fell because we, or the retailers, over- 
priced our clothing it could very well, in the long run, affect our quality. And 
ita few price cutters and discount houses used our brand labels only as bait 
18S to bring customers into their stores it would immediately and seriously hurt 
le- sof the small- and medium-sized retailers in the areas where the practice was 
nt permitted. This, in the long run, could also affect our volume. 
for + fnusing our brand name, we tell the retailer to put a price on our branded 
ex | gitof clothing that we know represents a fair profit to him in covering the 
ost | many expenses and risks he incurs in his job of serving his customers. Our 
ica | ands are thereby offered to the public in the medium $65 to $75 price category, 
themost popular price bracket in today’s clothing market. 

But let me emphasize that our main concern lies with the consumer, because 
ize | hiscontinued and increasing acceptance of our clothing has made and keeps us 
nee | gecessful. If we could not control the manner in which our brand name is used, 
to the price of our clothing at the retail level would rise—not drop. I say this 

iecause the simple fact of the matter is that a great deal of the unbranded, 
rth- midentified clothing on today’s market is priced higher than branded goods of 
uilt. | better quality. 


est- American men today often are asked to pay prices that are too high for the 
To quality of the unbranded, unidentified clothing they are getting. 
spe Frankly, if we are unable to maintain control over the use made of our brand 


ted. | ume, our clothing could be sold for $5, $10, and $15 higher than it is sold 
ng.” | tdayand still be competitive. 
own We know this because we shop the retail market. We purchase unbranded 
that tothing at higher prices than ours sell for. We send this clothing to an in- 
lity dependent laboratory for testing and time and time again we have been able to 
pove that it is overpriced to the consumer in comparison to the quality of our 
our grments and the price for which they are sold to the public. 
> up Incidentally, a year ago the price of most clothing, both branded and un- 
anded, went up. We absorbed the increased labor cost and held our prices 
our | ause we felt our clothing was in the price bracket meeting the greatest con- 
“use sumer acceptance by the men seeking quality clothing carrying middle-of-the- 
We | md price tags. Our decision was justified by increased production. Some 
j set | wmths later the prices of most of the clothing that went up dropped back to 
previous levels. 
tant Weare old fashioned enough to believe that we can never go broke by giving 
ther. teconsumer as much as he pays for and a little bit more. We are not trying 
is of ) Wbenoble or generous. We simply know this is good business. And it is hard 
1 any vemvince us that we are wrong when our volume, from the time we started 
done | “Make nationally branded clothing in 1941, increased from 200,000 units a year 
dour present 900,000 units annually. 
ment Now, this matter of selling nationally branded, quality clothing to the con- 
hrase | “Mer at reasonable, middle-of-the-road prices, also brings me to the serious 
‘h the woblem of baiting and price cutting as conducted through the improper, unfair 
7 iii misleading use of national brand names. If this practice should be permitted 
uring 0g0 Uncontrolled as far as nationally distributed quality brands are concerned, 
in its tim the small- and medium-sized retail merchants who have built their business 
“quality brand could go under. In that event, the quality of the brands them- 
oth | St8Would be threatened. 
where fach time that discount houses or any other retailer uses our brand name 
1 with “tcome-on to bait customers we have, in many instances, shopped those places. 
g and And each time, gentlemen, we have found, and on several occasions so testified 
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in court, that only a few of our nationally advertised, branded suits were avail. 
able to customers. 

In a comparatively recent case in Pennsylvania, in which we obtained ay 
injunction against a large discount house, my men shopped this outlet. This 
discount house had placed large advertisements in the daily press which Offered, 
and I quote, “the famous "Botany 500’ suits as tailored by Daroff.” A pric 
that was only a dollar or so above our factory price to retailers was quoted, 

At such a selling price, a legitimate retailer not only would be unable tp 
cover the actual cost of even putting cuffs on the trousers, he could not possibly 
be in a position to stock and carry sufficient garments in various sizes, models, 
proportions, and fabrics to meet the needs of his customers, not to mention his 
overhead and general cost of doing business. 

But the objective of this discount house and the objective of most cut-rate 
operators is not to meet and satisfy the consumer demand for quality brang 
clothing in the size, model, color, and fabric a consumer my desire. Their se 
of our brand name was for the purpose of bait. 

Our shoppers found only a small number of our branded suits on the racks 


and these in only comparatively few sizes. These suits had not been obtained | 
from us. The vast majority of the clothing on the racks was unbranded, wp. | 


identified clothing. 

One of our shoppers chose an unbranded garment that fitted him and asked 
the salesman three times during the course of the selling conversation if it 
was a Botany 500 suit. Each time he was assured that it was. Our shopper 
pointed to a style name on a tag that had been stitched to a coat sleeve and 
said he had never seen that name on a Botany 500 suit. He was told that 
it was a new name We were using. 

He purchased the suit and we sent it to our independent testing laboratory. 
It was proven to be inferior merchandise of inferior make. Our brand name had 
been used in advertising and displays as bait. Our legitimate retailers in the 
area were hurt and appealed to us to protect the brand name on which they 
had built their business. In this case, as I have mentioned, we were able to 
obtain an injunction halting the practice of this discount house as regards 
the misleading use of our brand name. 

But most directly and immediately harmed were those consumers who had 
been misled. Unable to find their size in the few suits of our clothing on the 
racks, or deliberately misled by the salesmen, some of these consumers were in- 
duced to buy inferior merchandise under the mistaken idea they were buying our 
nationally branded, quality clothing. 

As a manufacturer of quality, nationally branded and nationally advertised 
clothing. I do not want our brands and the quality they represent exploited by 
interests with a selfish, short-term viewpoint. I want to expand not only my 
own market but the entire clothing market by making more men interested in 
looking their best and by making the clothing that will accomplish that available 
to them at a price they can afford to pay. That is what my brand label means 
tome. And through its wide acceptance, it apparently has the same meaning to 
the consumer. 

Only if we are able to maintain our property rights in our brand name and 
have proper and reasonable control over the manner in which it is used, regard- 
less of any seller’s ownership of the commodity to which it is attached, and 
only if we can lawfully prevent our brand name from being used in a destructive, 
unfair, or deceptive manner—only then can we be assured of being able to mait- 
tain the quality of our clothing and at the same time produce it to sell in the 
popular, medium-price bracket. 

It is for those reasons, gentlemen, that I urge your favorable consideration 
of H.R. 2463. Further, it is my conviction that such legislation. is very much in 
the interest of the small businessman and in the interest of the consumer. Thank 
you for your courtesy and the privilege of appearing here. 


Mr. Doxiuincer. The committee will stand in recess until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 12:22 p.m., the committee recessed, to reconvene 
at 10 a.m., Thursday, March 19, 1959.) 
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FAIR TRADE, 1959 


THURSDAY, MARCH 19, 1959 


House oF REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 


Washington, D.C. 


cks | The committee met, pursuant to recess, at 10 a.m., in room 1334, 


ned 
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New House Office Building, Hon. Oren Harris (chairman) presiding. 
The CuarRMAN. The committee will come to order. 
The first witness this morning will be Dr. Joseph M. Klamon, who 
junderstand wishes to make a very brief statement and file his pre- 
pared statement for the record. 


STATEMENT OF JOSEPH M. KLAMON, PROFESSOR OF MARKETING, 
SCHOOL OF BUSINESS ADMINISTRATION, WASHINGTON UNIVER- 
SITY, ST. LOUIS, MO. 


Dr. Kiamon. That is right, Mr. Chairman. 
In order to conserve time—I know your time is limited sir—we will 





i take just a moment to enter our statements in the record and answer 
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any questions you would like. 

The Cuarrman. I think it would be advisable to identify yourself 
for the record, Doctor. 

Dr. Kiamon. Yes, sir. My name is Joseph M. Klamon. I am 
professor of marketing at Washington University School of Business 


| Administration St. Louis, and I have been for 30 years. I have a 


Ph. D. from Yale University and a doctor’s degree from the Yale Law 
School, and I am a member of the State and Federal bar. I have 
studied this subject, Mr. Chairman, for the past 30 years. And be- 
fore I file these exhibits, which will not take more than 2 or 3 minutes, 
Mr. Chairman, I would like to say that if this bill is passed, it will 
mean the beginning of the end of States rights. 

You will have imposed for the very first time, Mr. Chairman, a 
mtional fair-trade law, which means the end of States rights. If 


, this bill is passed, Mr. Chairman, if they can impose minimum prices, 


they can impose, in every section of the country, minimum wages and 
iher things that the States may not particularly want. 

loffer for the record the statement of myself on behalf of the St. 
louis Consumers Federation and St. Louis County. 


(The prepared statement of Joseph M. Klamon is as follows:) 


WATEMENT OF JosePH M. KLAMON, PROFESSOR OF MARKETING, SCHOOL OF BuUSI- 
Mss ADMINISTRATION, WASHINGTON UNIVERSITY, St. Louis, oN BEHALF OF 
ConsuMERS’ FrepERATION oF St. LovIs AND St. Lovis CouUNTY 


Mr. Chairman and gentlemen of the committee, I wish to express the appreci- 


| illot of myself as an individual and of the Consumers’ Federation of St. Louis 
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and St. Louis County for your kindness in allowing us this opportunity to offer 
our testimony for the record. My name is Joseph M. Klamon. I live at goq 
Stanford Avenue, University City, Mo. I am professor of marketing in the 
School of Business Administration of Washington University, where I haye 
taught in this field the past 30 years. I appear in opposition to all propogeg 
fair-trade laws presently before you because it seems to me to have been cleg 
established for the past 20 and more years that such legislation is not ip the 
public interest. 

On June 30, 1957, an excellent 138-page study was published by the faculty 
committee on research of the College of Business Administration, Loyola Upj- 
versity, New Orleans, La. This study was made by G. Ralph Smith, Ph, D, and 
Hilda C. Smith, Ph. D. Before giving you several excerpts of their conclusions, 
I should like to say at the beginning that I speak for myself as a citizen and 4 
student of marketing, and also on behalf of the St. Louis Consumers’ Feders. 
tion. Our group is composed of a rather large number of civic-minded St. Louis. 
ans that was organized during the NRA days by Prof. Paul Douglas, now 
Senator from Illinois. We have in our group quite a number of ministers and 
other clergymen, faculty members, and we also have a number of other civic 
bodies affiliated with the St. Louis Consumers’ Federation. For more than % 
years we have opposed all forms of price fixing and all efforts to weaken our 
antitrust laws. As you know, Missouri is one of the three States that never has 
had fair trade. The bills before you if enacted into law would for the first time 
introduce fair trade price fixing into Missouri; it would also give us for the first 
time national fair-trade legislation. 

In the famous Miles Laboratory case Mr. Justice Hughes, speaking for the 
majority of the Supreme Court, said, in effect that once a vendor hag gold 

“merchandise he thereby parted with all right, title, and interest therein, could 
not dictate or control or require resale price maintenance of such goods, and that 
the public was entitled to the benefits of all subsequent traffic and competition. 
Because of the impossibility of enforcing fair-trade laws, lobbied through 4 
State legislatures, discount houses in the past 6 or 7 years have increased five 
fold, from approximately 2,000 throughout the country before the McGuire Act 
was enacted in the summer of 1952, to approximately 10,000 or more throughout 
the country. Last year, when fair trade was abandoned by General Bleetric 
and many other large manufacturers of branded merchandise, fair trade has 
virtually ceased to exist. The proponents of fair-trade laws realize they cannot 
revive laws of this nature, inimical to consumers and the public everywhere, 
unless they can persuade Congress to enact Federal laws to reverse the Supreme 
Court’s excellent decision in the Viles Laboratory case referred to above. We, 
therefore, have in virtually all of the bills before you language directly aimed at 
Mr. Justice Hughes’ statement that once a seller has sold goods he no longer 
can control the resale price of such merchandise. Note the following language 
from the bill introduced in the House by Hon. Oren Harris, Member of Congress, 
the chairman of your committee. In H.R. 1258, introduced January 7, 1959, and 
referred to your committee, the following appears on page 5, lines 7 through 15: 
“(B) a proprietor is deemed to retain a proprietary interest in merchandise 
with respect to which he is a proprietor after he has sold it to distributors, by 
reason of his interest in stimulating demand for such merchandise through effee- 
tive distribution to ultimate consumers and by reason of his further interest in 
the continuing protection of the good will associated with the trademark, 
brand, or trade name identifying such merchandise.” Even if a fair-trade 
law is passed by Congress and signed by the President it will be interesting to 
see what the Supreme Court may say relative to the legality of the foregoing. 

In the summary appearing on psge 117. and following, the following appraisal 
seems particularly noteworthy, The authors take cognizance of the fact that 
many who favor fair trade speak of the evils of loss-leader selling, end yet the 
bills before you are not anti-loss-leader bills, but go very much further. Drs. 
Ralvh and Hilda Smith have this to say on page 117 of their study: 

“An evil of loss-leader selling which is emphasized by proponents is mentioned 
in the above quotation. Proponents assume each product must bear the retailer's 
average margin percentage, and as the loss leader does not the prices of the other 
items must be increased by the amount not covered by the loss leader. First, 
this assumes the cost of handling each product is the same for the merchant. 
This is not true. because a fast-selling item which involves little effort and 
expenditure on the nart of the merchant can be sold profitably with » smaller 
markup than one which ties up working capital in inventory because of its slow 
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turnover. Secondly, if the store has any excess capacity additional sales which 


fer } vide returns above variable costs, even though they do not cover average 
07 } costs, will help to defray overhead expenses without adding to the price 
the of any other item. There. vce, the assumption that the same percentage must be 
ve attached to every product sold by the merchant is faulty. The evils of loss- 
se leader selling as they directly affect the consumer has been exaggerated. In 
rly addition, they have not been eliminated by resale price maintenance legisla- 
the . ** 

“In the operation of a competitive economy, it is assumed that businessmen 
Ity will endeavor to place themselves in the most secure position their particular 
ini- | gpeumstances permit. Adam Smith remarked that when businessmen of similar 
ind interests came together they invariably tended to discuss methods by which 
mS, they could reduce the competition among themselves. Despite the changes 
da wrought by the industrial revolution and mass merchandising, entrepreneurs 
ra continue to strive to reduce competition. For instance, in the half century 
uis- following the Civil War large producers, seeking to establish fairly rigid 
10W price schedules at levels sufficiently high to yield eminently satisfactory re- 
and turns, used mergers and other types of combinations to gain control over 
ivic their raw material and product markets. * * * Various groups in our economy 


25 geek protection from competition. * * * Thus, a resale price maintenance is 
our not a unique manifestation of protective activity in our times or by one 
has group. * * * Retailers also strive for a controlled type of market, one in which 
ime the pressures of competition are held sufficiently in check so that their margins 
first and security will be protected from the effects of the competitive struggle. To 

them, resale price maintenance, providing it is enforced, appears to be the 
the pest method since it eliminates price competition which effectively reduces 
sold margins and security. However, price competition, as they have discovered, 
ould } is one of the most difficult to control. * * * The particular conflict which 
that brought the drive for fair trade to a focus was the struggle between types of 
tion. retail establishments. The department stores, mail-order houses, chains, and 
n 45 spermarkets, each in their time, challenged the status quo and threatened the 
five- sales and techniques of the small dealers. In some instances, their size and 
Act power looked threatening even to the manufacturers. Thus, those who de- 
hout dred to slow down the structural changes which are bound to oceur in a 
tric dynamic economy turned to the Government for varying degrees and types 
has of protection. The legislators, more aware of the destructive forces of the 
nnot depression than the conflict within retailing, responded with the National 
here Industrial Recovery Act, the Robinson-Patman Act, antichain legislation, anti- 
rome discrimination legislation, unfair practices acts, and the fair-trade legislation. 
We “Resale price maintenance represents a method designed to preserve static 
ed at conditions—a multiplicity of small retailers serving a spatially limited clientele. 
ener However, such a marketing arrangement fails to consider the mobility of the 
meer | consumer whose private transportation allows him easy access to the stores 
puage of numerous merchants offering him a variety of prices and services. Methods 
Red devised to forestall change have rarely been able to stand in a dynamic economy. 
oe The mercantilist and guild systems are examples which show that economic 
h 15: devices and systems which are aimed at preserving the status quo, at least 
ndise insome degree, have not been truly effective barriers against changing economic 


— methods and mores.” 
se Goodwill is a maximum of consumer acceptance. The bills before you assume 


ee 


that price competition in branded merchandise adversely affects goodwill. I do 
= not believe there is any substantial evidence, or any significant evidence at all 


a | for that matter, of any truly meritorious product being driven from the market 
ing %0 by price competition. 


= There are and always have been significant differences in the cost of doing 
— business on all levels, manufacturing, wholesaling, and retailing. I cannot un- 


derstand why as a matter of public policy anyone can believe that competition 

et the isin the public interest on one level, but not on another. 
Drs. In the past half century we have witnessed a veritable revolution on all levels 
f of business activity. In manufacturing from the handicraft stage, to block 
tioned iembly, then to line assembly, and now a further refinement cutting unit costs, 
ailer® { ‘utomation. In wholesaling there has, of course, been a vast amount of integra- 
» other lon in which the functionary is often eliminated, but never the function. In 
First, | theend the real question is who can perform a particular function with the 
chant. Meatest efficiency. In retailing we have moved from the full-service store to 
rt amd | the limited-service store; from the chain of neighborhood stores to vast super- 
A lrkets. In the past 30 years we have seen A & P move from 16,000 stores in 
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1929 doing a billion dollars in business to less than 5,500 stores doing a dolla | 


volume of more than three times as much. Kroger in the same period moye | Seen 
from over 5,500 stores to less than 2,000 with approximately the same dollar gr. Li 
gross in volume. The past 30 years has seen the growth of thousands of dis. FEDER: 
count houses and rack jobbers. Fast-moving branded nationally advertised d 

items moving across grocers’ shelves. In agriculture and in manufacturing I have 


where new tools and techniques could be incorporated into a business farmers | 98. Sen 
and manufacturers have been very receptive to such new and improved tech- 12 days 
niques. In retailing widespread efforts were made by means of legislation, State Truman. 
and Federal, to resist lower cost distributors’ encroachments upon markets pre 
viously controlled by higher cost or less efficient retailers. One trade group with . 
headquarters in Chicago, the National Association of Retail Druggists, has been Hubert 1 
credited with securing the enactment of fair-trade laws in 30 to 35 States of the | jncorport 
45, that had such laws, without any pretense of a public hearing. The pills | the Hou: 
before you speak of laws “so as to equalize rights in the distribution of identi. | the pres 
fied merchandise.” In simple terms the bills before you attempt to give a seller | Senator 
a proprietary interest in merchandise that he has already sold; to create a right Senate, 2 
not to have your competitor undersell you: not to have the right to do as yon Morse, ' 
please and to price the goods you have bought as you please, but in reality t) | former § 
force others to do as you please and not to undersell you regardless of how much | the Nati 
more cost your competitor’s business may be or how much less of a markup | land alse 
he is willing to take than are you. Quire Act 
In the hearings held in 1952 on the McGuire Act I suggested at the time in | on behall 
both the Senate and the House hearings that the McGuire Act represented an | Supreme 
effort to enact into law the economically unenforcible. We also suggested the | the majo 
McGuire Act was perhaps of questionable legality. Events of the past 6 years | Miller-Ty 
seem to have proven that you cannot equalize costs of doing business; nor can | dently P’ 
you repeal the law of supply and demand; nor can you prevent rational buyers | 
shopping carefully where a purchase is of some magnitude and even on smaller | consume! 
items; nor can you stop people trying to look for values in the effort to lessen 
the impact of inflation on the family budget. I agree with the study referred 
to above that resale price maintenance goes far beyond the remedy needed to 
eliminate predatory price cutting; that the majority of consumers have had 
little or no benefit from retail price maintenance; that resale price maintenance 
sharply limits the consumer’s freedom of choice in selecting between a lower price 
with less services and a higher price with more services in the purchase of fair- 
trade items. As I have stated in testimony before other congressional conmit- 
tees, I believe it is futile to endeavor to force people with Third Avenue incomes 
to pay Fifth Avenue prices. In considering the bills before you, I should like 
respectfully to urge that you look at the Congressional Record debates relative 
to the McGuire Act of Wednesday, July 2, 1952, proceedings of that day on the 
floor of the U.S. Senate. Also to examine again the record of your own hearings 
of April 29 and 30, May 1, 6, and 7, 1958, in re fair trade, as well as the Senate | 
hearings on discount house operations in re the hearings of June 23, 24, and 3, | 
1958, of the subcommittee of the Select Committee on Small Business, U.S. | of the le 
Senate. May I not also suggest that the testimony in opposition to all fair-trade | totally w 
bills that may be made during the present hearings by various governmental | louses m 
agencies, such as the Federal Trade Commission, and the Antitrust Division At the 
of the Department of Justice and others, be given the utmost consideration. I | sid ther 
ask permission to file a number of exhibits which I believe may convince you that not fair t 
the fair-trade bills before you sponsored by various trade groups are definitely | Meless P 
not in the public interest. Some of these groups who may testify or who may | should be 
have already testified before you in favor of this type of price-fixing legislation | ‘utrover 
do not confuse their interests with the public interest, indeed they identify their | "quest o 
interests as the public interest. I wish to thank the members of your committee, | 
Mr. Chairman, for your consideration, and I earnestly hope that you will not | 
approve any fair-trade bill now before you. For to do so, in my judgment, will | ‘Mtempl: 
very seriously weaken our Federal antitrust laws and be harmful to consumers 
everywhere throughout the country, who will be forced to pay considerably 
higher prices for many branded items which presently they buy under conditions 
of competition. | 
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SupPLEMENTARY REMARKS OF Dr. JoSEPH M. KLAMON, PROFESSOR OF MARKETING, 
§cHOOL oF BUSINESS AND PUBLIC ADMINISTRATION, WASHINGTON UNIVERSITY, 
§r. Louis, ON BEHALF OF HIMSELF, AND FOR THE St. Louris CONSUMERS 


FEDERATION 


[ have already offered into the record the public debate on the floor of the 
ps. Senate which appeared in the Congressional Record for July 2, 1952, just 
12 days before the McGuire bill was made law by the signature of President 
Truman. I was at the hearings that summer and testified before the House Judi- 
ciary Committee, and also before the then Senator Johnson's committee in the 
Senate. Lask here that all of the remarks of U.S. Senator Wayne Morse, Senator 
Hubert Humphrey of Minnesota, and Senator Paul Douglas of Illinois be here 
incorporated into your record; this I request, in order that your committee and 
the House Members may at least have before them, if and when they consider 
the present fair trade bills before you, the leading and very able remarks of 
gator Humphrey, who led the fight for the McGuire Act on the floor of the 
Senate, as well as the remarks of U.S. Senator Paul Douglas and Senator Wayne 
Yorse, who led the Senate fight against the McGuire Fair Trade Act. The 
former Senator Scott Lucas of Illinois appeared at the hearings on behalf of 
the National Association of Retail Druggists. The former Senator from Mary- 
and also very ably testified at the Senate hearings which resulted in the Mc- 
@uire Act. He appeared, I believe the record of the Senate hearings of 1952 shows, 
on behalf of one of the distillers who lost the Schitegmann case before the U.S. 
§upreme Court on May 21, 1951, with Mr. Justice William O. Douglas writing 
the majority opinion (6-3) which virtually destroyed the effectiveness of the 
Viller-Tydings Act, and marked the beginning of the end of fair trade. Evi- 
dently President Truman had some doubts and misgivings in yielding to the 


| fair-trade price fixers in signing the McGuire Act and totally disregarding all 


consumer testimony, as well as disregarding the record testimony of Antitrust, 
hustice, Commerce, Agriculture, the FTC, and other of his top administrative 
advisers. Just about that time also, before McGuire passed the House, the great 

er of the House, Mr. Sam Rayburn, who I need not point out is from 
Texas, which like Missouri and Vermont, have never had fair trade—Speaker 
Rayburn received 2,000 wires in favor of fair trade McGuire in 1 day. Mr. 
Rayburn wired a Chicago trade group, which has always led the pressure groups 
for fair trade, to call off this pressure campaign, as it would have no effect 
whatever on him and was merely a waste of money. At that time I criticized 
sich pressure tactics as intimidation of Members of Congress, and asked for 
sme relief from what I called government by Western Union. The right to 
petition your representatives in Congress for redress is very important, and 
isone thing; the right to give you all the facts that your committee must have 
inorder to legislate in the public interest is, of course, equally important. How- 
wer, the right of lobbyists and pressure trade groups such as John Dargavel’s 
NARD, and John Anderson’s American Fair Trade Council, representing many 
of the largest manufacturers, who have recently dumped all price fixing as 
totally unrealistic, unworkable, and impossible in the face of 10,000 discount 
houses moving branded goods at realiy competitive prices, is quite another thing. 
At the time that President Truman signed McGuire, he did so only after he 
wid there was very serious and honest differences of opinion as to whether or 
not fair trade was truly in the public interest and even necessary at all. Never- 
theless President Truman signed McGuire into law and stated publicly there 


| whould be a complete congressional inquiry as to the relative merits of the 


——————— 
gS 


wntroversy. On the day the Senate passed the McGuire bill into law, at the 
request of Hon. Senator Hubert Humphrey the Senate voted $50,000 to make 
wich an inquiry as Truman recommended and to report back within 2 years. 
Regardless of the foregoing activity and report, I am quite certain that no such 
cntemplated impartial study or exhaustive inquiry from all interested and 
iisinterested sources has ever been made. In a number of appearances against 
il efforts to weaken our antitrust laws, State and Federal, I have repeatedly 
uked for legislators to wait 6 months or a year until a rapid survey could be 
uade of all major law school faculty men, and all major business school faculty 
wen in this very important field, in order to get disinterested, expert, university 
wofessors’ views, based on many years of study, as to whether or not fair trade 
ice fixing is truly in the public interest, or represents no more than special 
pleading of the NARD and the American Fair Trade Council and similar groups, 
hate our antitrust laws, hate free and competitive markets, and have done 
‘ry much the past 30 years to destroy both. This repeated request to get the 
39207 O—59_—20 
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facts, which I feel to be your prime duty before legislating, has never been 
adopted. 

I have every confidence, Mr. Chairman, that your committee, in evaluating 
the record of your present hearings will weigh all of the facts and consider the 
sources of data and recommendations made to you and never lose sight of the 
interest in competitive prices of the 170 million American citizens who, | fee 
certain, will be badly hurt by any Federal fair trade resale price maintenance 
law. The interests of sellers and their customers here are not identical, [t is 
not difficult to understand the purpose, motivation, and activity of sellers’ 
sentatives who always pay lipservice, and never more than lipservice, to our 


great free enterprise competitive economy; they have never been friends of » 


competition, free markets, values, and lower prices; the record of their aetiy. 


ities of the past 30 years proves that abundantly. It should be of some interes | 


to note that all efforts to lessen the rigors of price freedom and new and less 
costly methods of marketing have utterly failed to detroy such free markets 
After they got the Miller-Tydings Act in 1937, it took 14 years until May 9 
1959, when the U.S. Supreme Court in the famous Schwegmann case said you 
eannot force a man who has not signed the nonsignor clause to be bound by a 
contract he has never seen, much less signed; Mr. Justice Douglas went on to 


say you cannot drag Mr. Schwegman into the Court by the heels and force him | 


to price as other sellers want him to. 

Within 6 months of that landmark decision the NARD, the American Pair 
Trade Council, and other groups were quite busy in efforts by congressional 
legislation to reverse Schwegmann and its virtual destruction of fair trade 
throughout the country. Indeed in November of 1951 John Anderson and his 
manufacturer members held a meeting at the Waldorf called Operation Resto- 
ration. That meeting and, much more important, the activities of the NARD 
and similar trade groups did a superlative lobbying job. The net result of this 
activity was the McGuire Act signed by President Truman about July 14, 1952, 
If you will glance at the Celler House Judiciary Committee hearings you will see 
how the NARD published in its trade: journal the names of House committee 
members and asked them to flood you with mail in favor of fair trade. The 
members responded well. Then when the House passed the McGuire bill, the 
NARD rejoiced in its journal at the results, published the names of all the 
Senate members of Senator Johnson’s committee which was about to start its 
hearings, and in the plainest terms urged the members of the NARD to do two 
things: (1) Go to work on the Senate members of the committee considering 
the McGuire bill, just as they had done on the House committee membership 
and (2) the NARD asked its members to get the cooperation of other trade 
groups interested in fair trade price fixing to join in destroying competitive 
pricing; to get other trade groups to come upstage, front and center, so it will 
not look as'if it were only an NARD show. 

The NARD is the group that pushed fair trade bills through 45 State legisla- 
tures, in more than 30 of which there was never any pretense of public hearings. 
All this effort has gone down the drain and we now have price freedom, rot 
price fixing, because many courts, State and Federal, rejected McGuire; more 
important because the public feels compelled to shop for values and bargains, 
and has thus been directly responsible for the growth of 10,000 discount houses 
throughout the country. These low-cost operators, selling at truly competitive 
prices, have also forced manufacturers and most retailers to “sell at the market” 
to meet these lower prices. Masters is an example of a leading discount retailer 
but he has thousands of others that sell as he does. One may never see the 
inside of a discount house and yet be indebted to their impact on prices of 
branded goods. In St. Louis I often say the best and leading discount houses 
are our leading department stores, who almost in all cases meet such competitive 
prices, and also give credit, delivery, alterations, guarantees, and also often 
valuable trading stamps. 

In the June 30, 1958, Loyola University excellent study by Dr. G. Ralph Smith 
and Dr. Hilda C. Smith, there is an excellent recent bibliography that appears 
on pages 134, 135, 136, 137, and 138 of fhis scholarly work. The public interest 
in price freedom is so great that I feel if I were a member of your committee 
I should endeavor to spend at least an hour or two in examining the assembled 
data from prime sources. It gives you an objective analysis and an economic 
appraisal of all recent efforts of fair trade resale price maintenance. 

There is in the record of your committee hearings of last year on H.R. 10527, 
a bill similar to the fair trade bills presently before you, a very fine statement 
of the dean of the Yale Law School, Eugene V. Rostow, in which the dean makes 
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it quite clear that fair trade resale price maintenance is entirely contrary to 
lic interest. Senator Paul Douglas, an economist of international stature 
qnd former president of the American, has always opposed fair trade price 
. So has Senator Morse. Dr. Malcolm P. McNair of Harvard Business 
School has for 30 years spoken against fair trade legislation as well as other 
ill-considered interferences with free competitive markets, on the ground that 
they invariably hurt the public and business; nothing is good for business that 
hurts consumers. Literally hundreds of educators at Harvard, Yale, MIT, and 
other faculty members in law schools and business schools have in recent years 
de @atements for the record in opposition to all anti-price-freed laws such 
gs the fair trade bills before you. 

Your own congressional records of hearings on the McGuire Act as well as 
this committee’s records of the hearings last year on H.R. 10527 contain all the 
data, together with the studies quoted above and entered in your present hear- 

as exhibits, to justify your rejection of all bills before you proposing our 
frst Federal resale price maintenance law. I felt reasonably certain that the 
MeGuire Act would accomplish nothing and be held invalid by many courts, 
State and Federal. This has happened since 1952. With all due respect to the 
framers of the bills now before you for Federal fair trade, I feel even more 
confident that our courts, State and Federal, will declare invalid any Federal 
fair trade bill now before you. I do not wish to presume to suggest how 
courts, including the U.S. Supreme Court, may rule on the above proposed legis- 
jation. I merely wish to go on record as stating I should be greatly surprised 
itany of the bills providing for Federal permission in re fair trade and resale 

control by brand owners has the remotest chance of being held legal on 
any level, State or Federal court. 

Certainly the unusual, novel, and unprecedented provisions allowing a pro- 
prietary interest in branded goods to enable a seller to control resale price, 
after he has fully parted with title to such merchandise, is rather shocking and 
without any precedent in Federal substantive law. Also the far-reaching legal 
rights conferred upon adversely affected competitors, to bring various suits 
ggainst those selling at lower and competitive prices, are so sweeping and far 
reaching that I cannot held but feel these provisions of the bills before you are 
also in serious danger of being held illegal. I do not believe the provisions in 
all of the bills before you granting sweeping resale price controls to sellers over 
channels and distributors can possibly be sustained; nor do they have the re- 
notest relation to the general welfare or public interest. This applies, of course, 
with even greater force to retail competitors who do not own the brand or trade 
name, but merely handle or sell such products at retail, and for reasons that are 
dvious prefer no price competition on goods they have purchased for resale. 
What all of our courts will do to these novel, sweeping, and far-reaching provi- 
sions will be most interesting to see, should Congress enact any one of these fair 
trade bills, and then the President induced to sign such a bill into law, regardless 
of the record made in these hearings, and regardless of the advice of some of his 
top administrative officers—as his predecessor in the Presidency signed the Mc- 
Guire Act into law on July 14, 1952. 

My own impression and belief is that if Congress passes any of these fair trade 
bills now before you, we may very well again witness, as we have in the past, 
the utter futility and folly, economic and legal, of attempting by any law, State 
ot Federal, to destroy price freedom and substitute price fixing. Consumers 
im sellers whose costs of doing business are lower have never yet failed to 
find ways and means to circumvent all roadblocks to competition and price 
freedom. This has happened many times in the past 30 years, and I feel very 
wnfident it will happen again in the future; only this time more quickly, if fair 
ttade, which is now almost completely dead, is ever again revived. The many 
ittacks on our antitrust laws, State and Federal, the efforts to soften or eliminate 
competition will continue. As often as they occur, I feel it is the duty of all 
legislative members of State and Federal legislative assemblies to reject all such 
torts inimical to public interest and competition. I feel it is equally the duty 
tall citizens who can, to make the record against all fair trade resale price 
maintenance attempts. That is why we have, with the testimony and exhibits 

for the record, expressed the hope that you reject all of the fair trade 


before you. 
Dr. Kuamon. I also, Mr. Chairman, offer for the record a statement 


of Mrs. Loretta Johnson, who is the vice chairman of the Consumer 
tion. 
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(The prepared statement of Mrs. Loretta Johnson, vice chairman 
Consumers’ Federation of St. Louis and St. Louis County jg a 


follows :) 


STATEMENT PRESENTED ON BEHALF OF THE CONSUMERS’ FEDERATION OF Sr, Loy 
AND St. Louis County, BY Mrs. LORETTA JOHNSON, VICE PRESIDENT op THE 
CONSUMERS’ FEDERATION 


H.R. 1253 is a bill to amend the FTC act “so as to equalize rights in the dis 
tribution of merchandise identified by a trademake, brand, or trade name 
Under our patent laws, we give to an inventor an exclusive legal monopoly jn 
something he has conceived, as a reward for his inventiveness. Even the legal 
monopoly of a patent is limited to some 17 years. Now we have a bill to give 
a “proprietor” a vested interest in his branded goods, after he has sold gue 
goods, to control the resale price of such merchandise, after title has left the 
Seller, on the curious, novel, and rather far-fetched theory that the seller js 
still the proprietor or has a proprietary interest, so that he may kill all Price 
competition in such branded goods if he wishes to do so. And this Federal price 
control for merely branding goods extends forever. Is it not of some interes 
that since the Miller-Tydings Act, State fair trade laws in 45 States, the McGuire 
Act, and similar laws, courts everywhere, both State and Federal, have struck 
down as illegal and invalid so many attempts at fair trade price fixing? Many 
State fair trade laws are prefaced by pious declarations of the need for price 
fixing fair trade, as a legitimate exercise of the police power in the public ip. 
terest. Many State courts have brushed aside as nonsense any attempt to say 
that public interest required price maintenance on the retail level. ; 

Even if a fair trade bill before you should be enacted by Congress, signed 
by the President, and held to be valid by the courts, I feel that all efforts to 
eliminate price competition are doomed to ultimate failure. For recent history 
in this field seems to prove such laws are economically unsound, unenforcible, 
and tend to defeat themselves. 

If prices on branded goods are fixed high enough, they tend to lessen sales, 
Faced with unused plant capacity, manufacturers introduce multiple brands at 
lower prices. People cannot be stopped from shopping for values. Given 
adequate information, mobility, radio, television, and other media for commui- 
eating values and bargains, and allowances on trade-in and we find it difficult 
to stifle free markets and competition. 

The past 30 years of fair trade laws, and efforts at resale price fixing are 
a study in the folly and futility of destroying price freedom and competition 
in a fairly free competitive economy. High rigid fixed prices have encouraged 
thousands of discount houses to grow. Such low cost retailers seem to have 
no trouble at all getting all the name brand goods they need from manufacturers 
and other suppliers, who are very eager to unload at competitive prices, inven 
tories that simply will not move at fair traded prices. Calling a manufacturer 
a proprietor after he has sold goods will not help fair trade to work. The fact 
is fair trade has never worked too well, although to the extent that it has 
lessened price competition, the public, of course, has been greatly injured. 

Fair traders realize that resale price maintenance is completely dead unless 
10,000 discount houses continue to exist. We feel this lower cost type of retailing 
is here to stay. It would seem that even if you could outlaw discount houses, 
and make it some sort of crime to violate fair trade price fixing, the effort to 
repeal the law of supply and demand would work even less than did our pro 
hibition laws. 

Our group believes there always have been, and always will be, difference in 
costs of doing business, and we also believe we should have price competition 
and price freedom, and not price fixing. 

The bills before you legalize vertical price control. It is a very short step 
from vertical to horizontal price control. Indeed, one quickly leads to the 
other; at least, it encourages such horizontal price control, as the FTC pointed 
out some time ago. Why is there any urgent need for giving vast price 
fixing powers on branded goods to manufacturers selling through channels 
with greatly different selling costs. Why should the mere placing of a brand 
name on a product give the maker great power to control the retail price? Why 
should competitors be permitted to police the pricing policies of lower cost, lower 
price competitors and be given the right to take legal action to prevent such low 
price competitiors from selling at any lower price than that set by a manufacturer 
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to cover the higher costs of fuller service channels? A maker of a branded 
item is entitled to all protection against infringement, but price protection is 
gite another matter. If you enact into law, for the first time, a Federal fair 
Sade law, it will be the first time we have had a substantive Federal price 
fixing law wholly at odds with any concept of a free competitive market ; wholly 
antithetical to all of our Federal antitrust laws. It would seem to be the public 
interest is very clear. These bills before you for resale price maintenance, 
* fair trade, must be defeated, if members of Congress will only resist the 
aes pressure of trade groups, pleading their special interest against the 
public interest. We earnestly ask that you not pass any Federal fair trade law. 


Dr. Kuamon. I also offer for the record, Mr. Chairman, the state- 
men of Mrs. Rose Kerber, who is a member of the executive commit- 
ee of the Consumers’ Federation. 


(The prepared statement of Mrs. Rose Kerber, member of the 


Executive Committee on the Consumers’ Federation of St. Louis and 
St, Louis County, is as follows :) 


S§raTEMENT PRESENTED ON BEHALF OF THE CONSUMERS’ FEDERATION OF St. Louis 
AND Sr. Louris County, By Mrs. Rose Kerser, MEMBER OF THE EXECUTIVE 
(oMMITTEE OF THE CONSUMERS’ FEDERATION 


Consumer groups such as the St. Louis Consumers Federation, and other 
dmilar organizations in other parts of the country have always been op- 
posed to all fair trade resale price maintenance legislation. So have farm 
organizations, labor representatives and agencies that administer our antitrust 
laws. One has only to look at the type of trade association groups who have 
heen largely responsible for the State and Federal antiprice freedom fair trade 
laws, to realize what the instigators of resale price maintenance laws want; 
they want price fixing, a weakening of antitrust laws, and no retail price com- 
petition on branded merchandise. In a recent study and appraisal of resale 
price maintenance (June 1957, Loyola University) the following appears on 
page 131: “No matter what proponents give as the arguments for fair trade, 
they are arguing, in essence, for monopoly power. Power over price and out- 
pt has fair-reaching effects on the economic health of a nation. In their 
easily understood desire for personal economic security (economic), the fair 
traders confuse their personal economic stability, with that of the economy.” 

However the ensuing restrictions on price competition decrease the economy’s 
ibility to adjust effectively to the forces of supply and demand. 

‘Resale price maintenance is antithetical to competition, which is a prime 
regulator, or regulating instrument in our society. The antithesis of fair trade 
t competition is expressed by proponents in the statements that competition 
among retailers, which they regard as lacking economic or logical justification, 
is to a large extent eliminated by these laws. (See NARD Journal, June 
if, 1988.) The courts have indicated that competition depends on freedom of 
the retailers to cut prices” (p. 132, above study). 

Business reports from nearly all trade and governmental sources show a 
high level of economic activity, a rapid recovery from the recession of a year 
yo, The stock market has reached record high levels. Reserve Board 
tuthorities as well as many other experts, fear the forces of inflation. Easter 
business of retailers seems presently to be excellent. Where then, is the urgent 
teed in the public interest, of permitting the elimination of price competition 
m branded goods, at the retail level ? 

In the hearings on fair trade of your committee of April 30, 1958, to May 7, 
8, U.S. Deputy Attorney General Lawrence E. Walsh, in a letter dated 
May 1, 1958, addressed to your chairman, stated the Department of Justice is 
opposed to the enactment of the bill for fair trade, then before this commit- 
i on pages 9 and 10 of your hearings last year on fair trade, it appears the 
Departments of Commerce, Justice, and Agriculture, and the Federal Trade 
Commission all raised important objections to the fair trade bill then before 
Jou, H.R. 10527. 

Why not allow a retailer, or any other businessman on any level, for that 
latter, to pass on to his cutomers in lower prices, his lower costs of doing 

, or some of his savings resulting from greater volume or greater ef- 
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Why force limited service retailers to charge the same price for brand Bods, 
as full service retailers may have to charge? 1. Jeadin 
It is both surprising and discouraging to find fair trade resale price fixi | in ! 


bills being considered seriously, when nearly all governmental agencies an tor Way! 
disinterested university studies seem almost unanimously opposed to aj fair incorporé 
trade laws, and all resale price maintenance. We need more Competition not The Cr 
less, stronger antitrust laws, not weaker ones. We also need price freedom, | The ¢ 
not price fixing. Above all it would seem we need to safeguard the public { 


interest against all bills sponsored by fair trade advocates, who seek to feather  {18, pp. 9 
their nest by eliminating price competition on branded goods; to further their Kt 
own special interest in higher and rigid prices inimical to the Public ang | gle ric 
consumers everywhere. I should like earnestly to request that your committee C 
reject all bills now before you to enact a Federal fair trade law ; to force upon | sarc, I 
all States, for the first time, a Federal fair trade law. I cannot see how the and Dr. 
public could possibly be helped in any way by enactment of Federal fair trade: , mall, and 
quite the contrary. : your leg 
It is not at all difficult to see how consumers would be harmed—congumen | through — 
of all branded goods. Again, if the evidence from all disinterested SOUrces jg ug 3 
true, then I cannot see how anyone could recommend the enactment of Fed. | the infor 


eral fair trade resale price fixing. | very brie 
Dr. Kiamon. Mr. Chairman, the Consumers’ Federation is a § rd. he 
la * 


Louis organization that was set up by Senator Paul Douglas during 
the NRA days. It has many ministers, clergymen, faculty members Dr. Ku. 
and civic bodies. ' ’ | TheCn 

We have, Mr. Chairman, for 30 years fought every form of price Dr. Kr 
fixing and resale price maintenance. fom the 

Where is the Miller-Tydings Act? It has gone down the drain, - 
because you cannot repeal the law of supply and demand. Whereis “ya 
the McGuire Act? That has gone down the drain, for the sam |" 
reason. nous pre 

As a result of the McGuire Act, Mr. Chairman, 10,000 discount awhich 


' 
houses grew up throughout the country. These people who favor er 
this bill know they will never get off the ground in trying to impos nd look 
resale price fixing until they abolish the discount houses. You ean Dr. Kt 
no more enforce this bill than you can enforce prohibition. ‘a 
ee oh ‘he . 8 to my 
But may I just call your attention, Mr. Chairman, for 1 minute,to | »: 
lal dit Meee lai pall eats 'a ; ) | fitean. 
two extremely important provisions in all of the fair trade bills before | yj. cy, 
ou. ] . . The Cr 
These bills for the first time do the following. In the famous Miles aleates 


Laboratory case, Mr. Justice Hughes in his famous phrase said: | pK, 
“Once I, a vendor, sell you some merchandise, I no longer can control | i. 
the retail price. I no longer can have any control over it.” beeen | 

And the public is entitled to any subsequent traffic in and competi- aoys St 
tion that results therefrom. This bill creates a proprietary interest 


; lever was 
in a manufacturer and allows him to control the resale price after he ven rejec 
has parted with title to the goods. Ifyou 


It also allows a seller who does not own the brand name to police expect 
the aisles of his competitors, though he does not own the brand name, tore, de 
and to bring suit for an injunction, and to bring suit for damages 
It allows a competitor a property interest. It allows the competitora | 7, q, 
right not to do as he pleases, but to make you, Mr. Chairman, 409% | » inch 
he pleases. st 

I offer for the record, Mr. Chairman, my only copy of the Con- teasions 
gressional Record for July 2, 1952, and I ask that there be incorpo- wre you: 
rated in the record the pages from 9086 to 9110. It shows the debate | sonaq. 
on the floor of the Senate, Mr. Chairman, at the time the McGuire Act urties m, 
was passed. The Honorable Hubert Humphrey did a very able joo | De K 
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} leading the fight for fair trade. Senator Paul Douglas and Sena- 
ior Wayne Morse led the opposition. I offer this and ask that it be 
ieorporated into my testimony. 
The CHAIRMAN. Let it be received. : 
| (The Congressional Record, Wednesday, July 2, 1952, vol. 98, No. 
| 118, pp. 9086 to 9110, is incorporated by reference.) _ 
Dr, Kuamon. I offer, Mr. Chairman, an economic appraisal of re- 
' gle price maintenance from Loyola University Committee on Re- 
| garch, College of Business Administration, by Dr. G. Ralph Smith 
ud Dr. Hilda C. Smith. It has an excellent bibliography, Mr. Chair- 
and I believe that this committee wants the facts, as a guide to 
our legislation. It has an excellent bibliography on pages 134 
through 138, and I ask that there be incorporated into the record for 
| the information of the committee merely pages 101 to 138. It isa 
| wry brief but an excellent study, Mr. Chairman. ; 
| The CHarrMAN. Well, we cannot put the entire booklet in the rec- 
wd. It will be received for the file. — 
Dr.Kuamon. Mr. Chairman, it is just about 25 pages. 
TheCHAIRMAN. We will receive it for the files. 
| Dr. Kuamon. I offer for the record, Mr. Chairman, this excerpt 
‘fom the Globe Democrat of St. Louis, containing a statement on 
| iesubject before you. : 
offer for the record a two-page document from Mr. Maurice Mer- 
uy, dated May 9, 1952, merely for the purpose of showing the enor- 
nous pressure, lobbying pressure, put on the Members of the House, 
awhich he says, “Go to work on the Senate committee just as you did 
the House.” 
The CoarrMAN. Well, the committee will receive that information 
und look over it as to whether or not it is proper to go ino the record. 
Dr. Kuamon. Yes, sir. I just wish to show you that what it does 
sto impose upon this committee government by Western Union, 
titcan. 
Mr. Chairman, there is one more statement I would like to make 
The Cuairman. Well, now Doctor, you told me you would just take 
‘minutes. You have been 8 minutes. 
Dr.Kuamon. May I offer this final sentence ? 
This bill, if passed, will cost the consumers of the United States 








ietween $5 billion and $6 billion. It is highly inflationary. It de- 
ioys States’ rights. And it is not in the public interest. Fair trade 
er Was in the public interest, and I urgently request that you gentle- 
nen reject this bill. 

Ifyou do not, and if the Senate passes it and the President signs it, 
lexpect and I hope the U.S. Supreme Court will do as it has done 
wore, destroy price fixing. 

k you. 

Cuarman. Thank you very much. We cannot let the record 
Huchallenged as to the action of the Supreme Court on related 
aslation, The Supreme Court has passed on these laws on several 
wasions, and the record is very clear on that. But we are glad to 
we your testimony and your expression of views, and the statements 

red to will be included in the record for yourself and the other 
lutties mentioned. 


" Kiamon. I appreciate your courtesy, and thank you, Mr. 
Iman. 
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Mr. Drncetu. May Lask a question, Mr. Chairman ? 1 
Mr. Klamon, do you know of any reputable economist, other thay to : 
Dr. Adams from Michigan State, who favors fair trade ? fail 
Dr. Kiamon. I do not know of a single one. I could nameahy.| 9 
dred, all the way from Malcolm MeNair of Harvard, the dean of the the 
Yale Law School, all the way to Dean Grather, dean at California I 
I have asked a dozen times, in order to get the facts and not listen pet 
to this pressure, that this committee make a survey, which would no | eco 
take more than 30 days, of the hundred leading law schools and the | 7 
hundred leading business schools, to find out what people who are jy kno 
this field, who do not have an ax to grind, feel. There is a man colt 
Johns Hopkins University, and there are faculty members right back | ‘st 
here. Start at Harvard and Yale, and pick your own hundred a 
schools, business schools and law schools, and you will find that pro- | T 
fessional men who do not have an ax to grind are 100 percent against wh 
this effort to impose price fixing and repeal the law of supply andde | © 
mand. You cannot do it. | cau 
Mr. Dincett. Thank you very much. ent: 


The Cuarrman. Mr. Harold M. Altshul, president, Ketchum & (b, | a 


New York, N.Y. 


STATEMENT OF HAROLD M. ALTSHUL, PRESIDENT, KETCHUM & (0, 
INC., NEW YORK, N.Y. 


Mr. AursHuv. Good morning, Mr. Chairman and gentlemen, I m- 
derstand that the committee is under pressure this morning, and I 
am going to do my best to chop this down. I will eliminate whole 
sections of it and ask that the full testimony be placed in the record. 

The CHarrMan. Your entire statement will be included in the 
record. 

Mr. Aursuut. Mr. Chairman, my name is Harold Altshul. Ire 
side in New York City. I am the president of Ketchum & Co., which 
is a full line, full service wholesale drug company, which has branches 
in Cleveland and Youngstown, Ohio, Detroit, Mich., Waterbury, 
Conn., Cranford, N.J., New York City, and Long Island, so that our 
interest is not provincial or limited to any particular section of the 
country. We serve more than 3,200 independent retail druggists 
We deal in approximately 25,000 products, which are made by 1,600 
manufacturers. We employ about 500 people, and I have been with 
the company for 28 years, and my testimony is based on viewpoints 


which follow the thinking of our own company and intimate associa- | 


tion with retail pharmacists, drug wholesalers, and drug manufac- 
turers, in fact the entire drug industry. 

I imagine that it is a jedsous job for a committee of Congress to 
sit and listen to a series of limited viewpoints with particular angles 
over a period of days. And although I have a special interest in this 
legislation, I propose to try to bring to the committee a broad view: 
point rather than a limited one, that deals with the impact of pric 
cutting and its destructiveness on all of industry. 

In this testimony, I am going to try to show— 

That fair trade is a synonym for orderly marketing of trade- 
marked or branded goods; 

That orderly nacehinis is essential to the economic well-bemg 
of our Nation and its people; 
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That the benefits of this orderly marketing are now available 

to and enjoyed by a good part of American Siidneets and that a 

han fair trade law is needed as a matter of equity to bring these 
ae benefits and privileges to other industries which cannot avail 


th themselves of other methods than law; Bh | 
' the That the fair trade law does not seek to eliminate price com- 


ri, petition, but rather to transfer it to areas that are socially and 
p ,  gconomically acceptable for the common good ; 

i That, in fact, our most important manufacturers of our best 
the known and most trusted brands of merchandise are unable to 
rem compete more effectively in the marketplace through suitable 
bat distribution systems of their own choosing, which systems they 
i cannot maintain, gentlemen, without fair trade legislation; 

wn That the absence of fair trade enables a single distributor, 
Ln whether he be retailer or wholesaler, to destroy an entire market, 
de. to wreck a manufacturer’s distribution system completely, to 


cause a loss of business, a loss of revenue, a loss of jobs, and that 

| entire industries are powerless to defend themselves against such 
¢ Co. depredations ; a ete as en ok 

| That such destruction is monopolistic, that it is antisocial, that 

it yields no benefits to consumers, workers, or businessmen, and 


£0), ) that, in fact and curiously, it even damages some of the price 
"| eutters themselves, who claim that they can sell cheaper and 
make money ; eer 
I u- That this kind of destructive price cutting at this moment is 
and I growing with such large speed that it is of desperate concern to 
whole some industries and some areas; . : 
cord. And finally, that when you deal with fair trade, you are dealing 
n the with social legislation of an identical trait of that of the Wagner 
Act in behalf of labor and laws that protect the farmer against 
Ire. unwarranted selling of merchandise of products below cost. 
which | In the first place, I have to deal with the role of distribution in 
inches | American business. Its task of getting goods from the point of 
rbury, | poduetion to the places where and at the times when they are wanted 
at our | needed is as essential as the job of producing the goods. Goods 
of the | produced and not distributed are useless. No matter who does the 
ogists. | distributing, whether it be the manufacturer himself, people who 
1,600 | §eeialize in distribution, price cutters, discount houses, conventional 
» with | metchants, or otherwise, the function of distribution has to be per- 
points | farmed. ies ae : 
ssocia- | Second, that the distribution needs of various industries vary widely 


nufae- | Mid each producer in each industry must be free to establish and 
maintain a system of distribution which is best suited to the needs of 


h of them has its hundreds, its thousands, of distributors of dif- 
ferent types, and although these distribution systems vary widely, 
there is one fact that is common to each of them, and this is an inescap- 


‘trade- | tile fact: None of them could do business a single day without 
' istributors. 


f price 


ress to | lisbusiness. 

angles | leanskip the several illustrations, which I have put in the testimony, 
in this | "lich show the variety of types of distribution essential to various 
| view: | ft0ple, such as oil companies, automobile manufacturers, newspapers. 
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In the same way, in our own industry, a drug manufacturer mg | 





have free flow distribution of merchandise of distributors at pets: s. 
some 50,000 or more, which are properly located in every community de 
of the country, in order to be able to advertise his wares nationally an referre 


to create a mass market and to produce high quality merchandigg y | "eS 
economical prices.  testimo 

The point made here is that industry, which constitutes one of thy | traded 
three basic cornerstones of our puinvelechineatd, and on which weal] 


depend for our way of life, consists not of just producers but of pro. | Wher 
ducers and distributors, and neither of them can perform their funp. | deals 1 


tion without the other. The distribution function has to be done, ang en 
the distributor has to be adequately paid for his services, or both he mercha 


and the manufacturer eventually must cease to exist. | tostipt 
When price cutters are privileged to destroy the profit of a manufy. | % oon 
turer’s distributing group, both retail and wholesale, they set in fore | vy 


actions which reduce distribution, which reduce sales, which reduce | availab 


this is a record of the marketplace at this moment. To the extent 


income, and which reduce jobs; and this is no academic argument; | = © 
that consumers are benefited temporarily by this type of price cutting, | some 
they are fooled and they are cheated, because these consumers are the | i nk 
wage earners whose jobs are lost, the businessmen whose revenues ar | vould 
destroyed, and the citizens whose well-being is dependent on our indus. | moses fi 


trial health. Any skeptic who thinks that this is an academic argu. 
ment and comes from an economist whose theories are ome 
whose knowledge of the marketplace is limited, need only look at the 
small electrical appliance industry for an exquisite case in point. dealers: 
This industry oa been brought almost to a standstill by sdf. ! 
serving, vicious retail price cutters. Appliance dealers have gone 
out of business in large numbers. Department stores, who are wis 
merchants, have closed up their entire electrical appliance depatt- 
ments. In some cases manufacturers have testified before congres- 
sional committee that their distributor lists have been wrecked, and 
their business has gone down, and industry statistics certainly con- 
firm this loss of jobs and profits. And I ask you whether the pur 
chaser of a few electric irons that are retailed at $19.95 regularly, at 
$10.95 can justify havoc like this and the ruin of an industry. | 
It is a point, and a fact, that, now having wrecked the small ap- 
pliance electrical industry, the destructive price cutters are now mov- | 
ing into new fields, and these fields include drugs, health and beauty 
products, and again they are beginning to repeat this process of usi 
the finest nationally advertised products to wreck the business an 
bring traffic into their stores for the sale of other goods. thew 
I would like to make a point that fair trade or its principles ar umafec 
now in practice in a very large part of American industry. These | (alors *y 
principles, which enable the manufacturer to establish the best dis- band 0: 
tribution system for himself and to maintain it by affording his dis ts thoes 
tributors a living wage, are in effect. The 
Certain industries and businesses use other methods, such as the je r 
manufacturer ownership or control of the retail outlet; consignment | sition 
selling, in which they have the legal privilege of stipulating the resale | hring 
price; direct selling by manufacturer to consumer, in which there 18 | then th 
no price cutting; dealer franchises, in which the manufacturer takes | ony 


the dealer and says, “These are the prices at. which you are to sell my 
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nist s” And, an interesting aspect, the ownership or control of a 
tall, | ded article or articles by giant retail distributors. This has been 
ny | seferred to in earlier testimony, within the last 3 days, by another 


and witness before this committee, and I was interested in reading his 
a | itimony, and it shows that billions of dollars of merchandise were 
traded under the private label of a giant retailer without any price 

the cutting whatsoever. 
e all | Where an industry, however, like our industry, the drug industry, 
Pro | jegis in tens of thousands of trademarked —s and the distri- 
une. | ution is necessarily performed by tens of thousands of eens 
Ad | merchants, then only a workable law which enables the manuiacturer 
h he iostipulate his minimum resale prices can provide him with an equal 
| rtunity to prevent the destruction of his distribution facilities. 
ufac. us the principles of marketing which fair trade seeks to make 
fore | swilable to certain industries are already in full practice in large 
| seas of our economy. And fair trade merely proposes to extend 
nent; equity and justice to those industries in which other methods are un- 


xtent | yorkable. 


tting, | Gentlemen, at the risk of stealing another minute of time from you, 
rethe | {would like to suggest that it is an amusing thing to guess what 





8S a | sould be the problem faced by a businessman who notoriously op- 
ndus fair trade? 

aret If you think of the problem of a newspaper—and most of our press 
f but | igantifair trade editorially—and the problem that would fall on its 
at the | doulders if it were forced to sell its products to price-cutting news- 
. dealers; you would have a price of 10 cents on one newsstand and 9 
"self ents on another and 8 cents on a third, and pretty soon the so-called 
Bone | independent newsdealers would be forced to close through lack of 
e wist | income. And the newspaper would then be available only at its own 


epart: plant, and there it would presumably continue to publish its antifair 
ngres ) tade editorials, but there would be no readers and there would be no 
i, and | sdvertisers and there would be no revenue and there would be no 
y Col: | jokes, and maybe pretty soon there would be no newspaper. 

ee And by the same token, we have heard and read reams of testimony 
rly, 


certain chainstores, who propose that they should have the right 
: | teut prices on branded articles because their operating costs are dif- 
ull ap- | ferent than the operating costs of other stores. Yet these same chain- 
y mo" | dors show a surprising testimony to sell their own brands at the 
beauty ume price in all of their stores. Yet we know that their stores vary 
FUSIN | incost substantially. 

am We wonder what the reactions of this kind of a merchant would be 
i | ithe were forced to sell his own brands as the trademarked goods 
| | tanufacturer’s nationally advertised goods must, to competitive re- 
ot dis | ttilers who would then proceed to cut the price of this retailer’s own 
ie die ind of goods, We think he would be as aghast by this practice as 
| methose of us who deal in nationally advertised trademarked brands. 
as the The next point is that fair trade does not in fact eliminate competi- 
mment | tin, And when I hear economists talk about the curtailment of com- 
ren yition, Tam amused, because I have many friends in the manufac- 
‘here is | luring business who tell me of the fierce competition that exists even 
vr takes | © they are privileged to protect their distribution system by the 
sell my tipulation of resale prices by retailers. 
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In the first place, this fair trade bill would limit its application t 
those products which are “in free and open competition with com. 
modities of the same general class produced or distributed by others” 


This is a necessary part of the privilege to the manufacturer. §o the | 


manufacturer of a brand of tooth paste has to be in open competition 
with other products, as, in fact, he is. 

Therefore, in establishing his minimum resale prices by distrib. 
utors, he is governed not only by his basic need for this free flow dig. 
tribution of his product, but he finds himself in fierce price competi- 
tion with other manufacturers; and he must, of necessity, meet this 


price competition with other brands of equal quality and quantity, | 


both advertised and nonadvertised brands, for he and his distributors 
cannot sell his product, This is the fact of business life, not the 
theory. 

Obviously, this is wide-open price competition. But it is the kind 
of competition that brings consumers high quality products at fair 
prices. It forces the manufacturer to achieve maximum efficiency in 
production and also in promotion, and it forces him to require the 
same kind of efficiency of his distributors, 

In short, it yields to workers, consumers, and businessmen the ful] 
benefits of mass production and mass selling to mass markets, and 
there is not the slightest limitation of this competition among man. 
facturers under our antitrust laws, regardless of published statements 
to the contrary. This price competition must exist and in fact it does 
exist, and it is fierce, and there is no elimination of this competition 
whatsoever under the fair trade laws. 

At the same time, it enables each manufacturer to establish and 
maintain a distribution system of his own choosing, bringing the full 
powers of his advertising and sales programs to bear on the creation 
of maximum sales of his product. There is no protection here, gentle. 
men, for inefficient distributors, because the manufacturer cannot meet 
his competition if he over-pays for the distribution service. 

Mr. Chairman and gentlemen, the next section of this paper deals 
with the existence today of terrible destruction by price cutting. Iam 
going to try to summarize it, because of my awareness of your time 
problem. 

I would like to say that in colloquial language it is often said that 
any idiot can cut prices, and most of them do, and by this definition 
most of us businessmen become real idiots when we are faced with the 
choice of meeting a cut price or losing a valuable customer. We have 
worked hard and long to establish our franchise with our customers 
by our careful conduct of our business, and we cannot afford to see them 
walk away from us by price cutting. 

The horns of the dilemma are very sharp, and it has caused many 
businessmen to engage in what I have called a form of Russian roulette 
in order to avoid losing business, and the penalty is the incurring of 
business losses, loss of jobs, loss of income, and a general debility of 
the economic ystem which is behind our standard of life. 

Last year I had the privilege of testifying before a Senate sub- 
committee on this same subject, and I was able to bring them news 
about a widespread vicious problem in price cutting which was afilie- 
ing the drug business of Detroit. That has wreaked its damage. It 
continues. The plight of the distributors and the manufacturers 8 
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to ) jnbadshape. Today the orgy continues in Detroit, and it has now 
m- | jecome Cleveland’s turn to go through this orgy of price, profit, and 
s” | job slashing. And as in Detroit, the drug retailers find themselves 
the werless to stop this senseless tragedy. In fact, the retailers in 
| Pleveland are now talking about getting together and advertising 
inthe newspapers to protect their business, and they propose to spend 
ib | $1,200 per year per small independent drugstore to advertise—what 
lis) | Well, loss leaders, which they can least afford at this time. 
at- The wholesaler comes into the picture, and under this pressure 
his | yetailers have sought and have obtained from wholesalers loss-leader 
ity, | prices which in fact have done nothing more than to result in deeper 
tors | gnddeeper retail price cuts. . 
the The industry is powerless. Everybody blames everybody else for 
having started it. Nobody knows how to stop it. Nobody knew how 
ind | to prevent it. The fact is that a single merchant in a single market 
an initiate this process which wrecks an industry, which destroys a 
y in | manufacturer’s chosen pattern of distribution. 
And the end is not yet. Will anybody contend that Cleveland and 
Detroit are quarantined ? 
full | As a matter of fact, the day before yesterday, as I was preparing 
and | totake the plane down here, I had a call from Youngstown, and the 
anu- | news was: “We are now faced with the same stuff that is in Cleve- 
ents | landand Detroit. Everybody is ina turmoil. The losses are begin- 
does | ning. Nobody knows what to do about it.” 
oe Iask you: Who benefits from this mess? Retailers and whole- 
alers have lost profits. Their employees have lost jobs and income. 
and | Acontinuation obviously is going to result in a further diminution 
full | ofjobs and income. 
atin | And not only in these drugstores and not only in these wholesale 
ntle- | plants, but in trucking and all the other facilities which serve them 


meet | md in the manufacturing plants, because—how about our manufac- 
twers? Naturally, the products featured in this wild price cutting, 
deals | the loss leaders, are the finest, fastest-selling, nationally advertised 





Iam | ands. There is no point in choosing a brand that is not fine, well 
time | own, nationally advertised, that will pull traffic—only these prod- 
wts into which manufacturers have poured millions and millions of 
1 that | dllarsin an effort to create consumer goodwill and purchasing. Are 
nition | ttmanufacturers doing more business as a result of this? Gentle- 
th the | me, they are not. The retailers are making every effort, as they 
>» have boperly should, to feature and sell other products in which they can 
omers a profit. And simultaneously, and what is even worse, their 
sthem | lssof interest in the cut-price products is so great that they are now 
| biying inadequate supplies. And we have scientific retail market 
many | itveys which are on a continuing basis, and have been going on 
ulette | titoughout the years, which indicate alarming out-of-stock condi- 
ing of | ison major product after major product. 
lity of | You go into a drugstore, and you say, “I want a bottle of this 
: ct,” and the druggist is out of it. And he really is, because he 
‘e sub- | W8not care whether he sells it or he does not. And the loss of volume 
» news | the manufacturers is beginning to mount, and it is severe. 
afflict- { Now, does this do the consumers any good? Perhaps a few are 
ge, It } #iing short-range bargains, but I assure you that many are paying 
irers is | “long price on blind articles and substitute brands which they would 
ve to in the absence of loss-leader selling. 
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Obviously, consumers must pay the distribution cost as well as th | 
production cost, or the stores will go out of business, taking the mam. | m such 
facturers with them. And I ask you whether this can possibly be gop. | that Wo 
ceived as a benefit to the consumers or the national econoiny, | gg | tade g 
you whether this can be conceived of as a benefit to anyone, I ag ; 
you whether this could have been conceived of as a benefit to the city | One o 
of Detroit, which was trying to work its way out of a recession lag er 
year. This is not competition; it is economic fratricide. It dogg al 0 
of the damages which I have previously described—to wage earner, | these dis 
to businessmen, to consumers—and it is monopolistic. | from cor 

If it is suffered to continue, it will drive the small businessman oy | 48 ph 
of business, and, in fact, it is already doing that in the small electricg | sé me 
appliance business. It will concentrate the business jn the hands of | wi 
a few giants. It has done that in the small electrical appliance bug. | 8° 
ness. And, curiously enough, the giants who started the price cutting | this will 





have now lost interest in electrical appliances, because nobody is buy- tects a1 
ing them. And does this do our economy any good? Remember, ufaeturel 
gentlemen, that our entire national economy in consumer goods js oe 


based primarily on nationally advertised products. 
I would like to suggest to you that it 1s perhaps ironical that some wtell yo 
merchants who have been most aggressive in initiating this prie 
cutting have themselves been damaged. And I would like to quote 
you an article from the New York Times of February 21 of this year, inde is 
There was a story headline, “Goody Creditors Form Committe, 
Music Discount Store Owes More Than $2,400,000—10-Supplier if busine 
Organize.” 
The story recites that the creditors of Sam Goody, who is called wi exist. 
in the article “owner of one of the busiest record discount houses | Ming f 
here”—that means in New York City—are forming a committee to | ®#™# # 
press for early payment of debts. And the biggest names among the | "iY Wo 
record manufacturers are listed among the creditors. It would seem pend 
that size is not always the key to success, nor does size always enable wok but 
a man to sell at a lower price. In this case a large business, Goody’, His req 
has not only damaged itself and its creditors, but it has damaged | prohibr 
multitude of small competitors, and these merchants and their em- ae 
ployees were forced to suffer, and their buying power was substan- ing indu 
tially injured. And while I have no statistics. I am sure that the 
jobs that were provided by the small record merchants were curtailed. Further 
And similarly in the large general merchandise discount houses, 
now that they are faced with increased competition from conventional |; 
merchants—they are not doing too well. I saw the figures on one , 
of them that has gone to the public money market and now has to oo 
publish reports, and between 1957 and 1958 the discount comply ans 
sales have increased from $70 million to $105 million. His pro c.. 
have gone down from $1 million to $700,000. This does not spell any h reduc 
particular ability to give special prices. . the , 
These fellows like to testify why they ought to be allowed to give ba 
special prices. They contend that their operating prices are lower, —. 
and they ought to be privileged to give the benefits to consumers wl n 
What they failed to disclose is that to cut the prices on nationally a num 
advertised products does not in fact produce profit, and that these tat 
offerings are used to create traffic for the purpose of merchandising — 
other goods, with heavy emphasis on their own brands, and thal tins pre 
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| m such owned brand labels their profit margins are equal to those 
F ihat would exist and would prevail on nationally advertised fair- 
i ade goods, nationally advertised trademarked goods under fair 





ask One of the serious notes involved here—and I commend this to your 
ity | wnsideration, because it indicates you are not dealing with a static 
ast em, but one which is growing and growing seriously—is that 
al Se avant stores, having been faced with increased competition 
an, | from conventional stores, have now attacked rew lines of merchan- 

| ise, photographic supplies, and that kind of thing. And perhaps 
out | wen more seriously, they have hit soft goods. And I ask you to 
ica ink what the implication of the attack of retail discounting is on 
Sof | aft lines, your best lines, with brands that are known, and what 
Us ‘hig will do to textile mills and to cottongrowers. We think that the 
ing fects are likely to be as profound as they have been on the man- 


















"Y | acturers, the distributors, and the people who work in the factories 
be, ad in the plants of distributors on drugstore products and others. 
is is | “ifI may, I would like to take a minute and a half or 2 minutes 

iotell you what the drug wholesalers viewpoint is, because there is a 
some | at of a misunderstanding in the minds of an awful lot of people 
Pri | dont the need for a wholesaler. I would like to explain why fair 
7 ide is as important at the wholesale level as it is at retail. 


The wholesale druggist and the wholesaler in many other lines 
{business is an essential part of the distribution pattern. Without 
lis services, the independent retailer and, in fact, some chains could 
wt exist, The retailers’ costs of ordering, receiving, storing, and 
wing for direct shipments from 1,700 manufacturers would be 
grat as to price him out of business. His delays in getting de- 
imry would wreck his essential public health service, on which we 
lend to deliver our medicines, our therapeutic agents, not next 
wk but now and here, when we are sick and when we need them. 
His requirements for additional inventory and storage would place 
iprhibitive burden on his financial capacity. And without the 
avices of the Nation’s network of independent pharmacists, the 
ing industry manufacturer could not maintain his free flow dis- 
bution, his national advertising, and his mass production. 
Further, the drug wholesaler, by survey, provides the manufac- 
mr with sales; merchandising, and distribution services at a frac- 
imof the manufacturer’s cost of performing these necessary func- 
ims for himself. The elimination of the wholesaler would raise 
emanufacturer’s cost and require him to increase consumer prices. 
Iedmg wholesaler, gentlemen, would not exist if he did not per- 
aservice which was economically necessary and sound. He in 
dit reduces the cost of products to the consumer. 
Inthe absence of fair trade, then, drug wholesalérs themselves 
to give msubject to all of the dangerous losses and lack of defense inherent 
» lower, | tteretailer’s situation. And there are again, like in retail, major 
‘sumers. wtitts in which persistent and senseless price cutting by single or 


tionally wll numbers of wholesalers have caused serious losses of revenue 
at these Pepe layoffs in wholesale drug houses. 
andising en, I beg you to accept the statement that I am not pleading 


that | *ttlise or the case of my own company. This is a widespread and 
nd ols problem. , . 
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And I would like to close on this note: Fair trade is in effect gogig] The ¢ 
legislation for small businessmen. There are about 10 million | Mr] 
ple in this country who are dependent on small business for ie, | Pre 
living, and a very large part of them are involved in distribution | ofp, J 
Many of them are involved in production. And neither smal] dis | Mp1 
tributors nor small producers can continue long to exist without py. |. Mr. J 
tection against destructive price cutting. The disappearance of smal | ygsition 
business, the concentration of sales in the hands of a few giant mop. | and Ih 
chants and producers, would create a power to control and rig | interest 
prices that could not long be withstood. sdvertis 

As a matter of fact, gentlemen, this is not academic; we have guch | Mr. I 
conditions already partly visible in a few of our industries, in which | small di 
small business can no longer participate. And we see its effects in | Mr. A 
such industries as steel, automobile, and others, in which, whatever , importa 
the impetus, whatever the motivating force, we as consumers some facturer 
times stand aghast and say, “What are we going to do about this | Mr. I 
unilateral ability of this industry to raise its prices and cause q | péition 
general increase in pricing and the cost of living to consumers?” Mr. A 

Now, it is said that lower prices increase consumption and benefit | inthe d 
oureconomy. Of course, this is true only where price reduction results | fait trac 


from improved efficiency and from increased production. Wher }  unbr 
prices are reduced by creating a loss to a mass of citizens engaged in | Sti0US } 
essential activity, the result is socially undesirable and socially | #lingis 
unacceptable. ‘| MD 
To illustrate, it would not be much of a trick to reduce prices m | Mr. Ai 
all goods, if we simply reduced the cost of labor. We know that, | Mt. D 
This is so true that even a schoolchild knows it. you com} 
I think, however, all of us would agree that such a reduction would | Mr. Ai 
be suicidal to our country’s economy. And similarly, back in the | 4% by 
1930’s, when farmers by the action of the marketplace were being | ‘ously 


required to sell goods below cost of production, we could not accept 
that as socially sound, and we did not permit it to continue. It meant 
that we had to pay higher prices for our goods; but this was in the 
interest of the country as a whole. 

For this reason, fair trade is social legislation for small business, | 
And I say to you that it is on a par with the Wagner Act in behalf of 
labor and with our farm subsidy program for the farmers. It is based | 
on a traditional philosophy which I doubt any of us disagree with, | the States 
that the country cannot prosper by permitting power of any kind, The Cr 
whether of monopoly or of the marketplace, to destroy the earning . Yo 
capacity of an essential mass group of our citizens. How d 

Therefore, fair trade is urgently needed in the fair interest of 8 | cen 
square deal for the small businessman, and even more importantly » AL 
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for the economic health of the Nation. , = “cor 
Gentlemen, small business needs deeds, not words. It supplies sery- i manu 
ices which are essential to the health of our economy. Without fair ir . 
) 


‘ 


hieturer ¢ 
| Mr. Av 


trade, it cannot long continue to exist. WA, 

I think I speak for the vast majority of some 50,000 independent or 
retail pharmacists, as well as the members of the entire wholesale drug 
industry, when I say that those Congressmen who seriously mean (0 
help the small businessman can best do so by voting for H.R. 1253. ' oe 

Mr. Chairman, thank you for your patience and for giving me the ey @ | 
time to make this statement. wd 
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ial | The @#tAsrmaNn. Thank you very much, Mr. Altshul. | 

e- | Mr. Dincermt. Mr. Chairman, I was wondering if the witness would 

cit | gant to tell us whether or not the chains are in favor of this bill. 

im, | Mr. AursHuL. I beg your pardon, sir¢ = 

lis: Mr. Dineeti. Are the chains in favor of this bill ? , 

wo | Mr. Aursaun. The chains, as far as I know, have not taken a public 

nal] itionyet. I know that every drug chain with whom I have contact— 

ve. | nd 1 have intimate contact with a number of them—are desperately 

aise | in having a fair-pricing structure on their nationally 
| gdvertised branded goods. — hy 

uch | Mr, Dincetx. Then this is not necessarily exclusive, this bill, to the 

hich snall druggist or the corner store! — ; ! 

sin | Mr. Aursrut. No. As a matter of fact, I have tried to point out its 

ever , importance is great to distributors, small and large, but to the manu- 


| feturers and the people at work for all of these industries. 
this | Mr. Drverti. Is this problem of loss-leaders and cutthroat com- 
$8 4 | petition in this industry a new thing? ! 
| Me ALTSHUL. Mr. Dingell, I knew it when I first came into it, back 
efit | inthe depression. 1 was a depression baby. It is not new. If you 
sults | fir trade trademarked products, you may have loss leader selling 
Ther, | i unbranded items. I do not think that loss leader selling is a 
ed jy | tious problem. | do not think that a law to eliminate loss leader 
sially | sllingisa cure to this problem. 
* | Mr. Dincery. I did not ask you that question. 
es on | Mr. AuamsHtuL. No, sir. a 
that, | Mt Dineext. I just asked whether this cutthroat competition that 
"| youcomplain of is a new thing in the industry. 
would Mr. AursH UL. Oh, no. It has been held under control for over 20 
in the | ears by the effective operation of fair-trade laws which have pre- 
being rously existed, and under which the industry was able to conduct its 
accept | affairs, and in fact under which the industry reduced prices to con- 
meant | Mmers and held price increase under inflation far below the increase 
in the | tother industries of different types. 
| Mr. Dinezty. But what you are telling us, then, is that the opera- 
siness, | Wn of State fair-trade laws during this period have been adequate 
half of | Weontrolthisabuse. 
s based | Mr. Aursuun. Yes, sir; until such a time as the fair-trade laws in 
9 with, | "States were no longer available. 
; kind, | theCuamrman. Mr. Younger? 
earning | Mr. Youncrr. Just one question. 
How does this bill affect your dealers? You gave an example of 
st of 8 | lierecord store. Would this bill control the sale of records? 
rtantly | Mt. Aursuruz. There is no control. I do not like the use of the 
_ | Mind “control,” if I may say so. What it would do would be to give 
‘eg serv. | Manufacturer of the record, any branded record, the privilege 
out fair | “~~ 


ome- 


Mr. Youncer. That is the point I am trying to get at. You have 
‘ 2 7 
pendent HCA or whatever brand of record. Your idea is that the manu- 
ale drug ieturer could control on a vertical basis. 
mean to | Mr. Aursnut. I would not be inclined to guess as to what they 
4958. |, Mghtdo; but what it would do would be to give them this privilege : 
g me the idecide whether it was better for their business to stipulate a resale 
| Mit for their retail distributors. And if they decided that it was, 
| 892075921 
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the law would give them the privilege of stipulating. If they hag 
competition with other record manufacturers, and they could not do 
so, then they would not; but this would be a privilege to them, } 
would not be mandatory. 

The Cuatrman. Mr. Dollinger? 

Mr. Dotiincer. Mr. Altshul, would not this bill protect the ¢op. 
sumer to a better degree if there were some provision written into it, 
indicating what a fair price would be, or a fair profit? 


Mr. Aursuux. Mr. Dollinger, I do not think that the good Lon | 


above could tell us what is a fair price and a fair profit. The control 
is in industry, and it is effective. I manufacture a product, and | 
have got competitors, and my competitors are not going to let me 


make an unconscionable profit, because if I start in they are going to | 


cut my legs right out from under me. 

Mr. Do.turncer. Let us look at it in another way, Mr. Altshul, 
Suppose for the sake of argument your company is in a position to 
advertise its product to such a degree that everybody in this country 
feels that your product is the best product in existence, though it 
might not necessarily be so. When you reach that point, what is 
there to stop you from increasing the price of your product to a degree 
where others could, of course, sell it for less money, but the public 
will not buy it? Is there any such situation, which could happen! 

Mr. Autsnut. This is the monopolistic effect, and it generally ap. 
pears when you drive people out of business and limit the business in 
the hands of a few. The action of competition in the marketplace, and 
the fact that most of us are human beings and are not geniuses, means 
that wherever you have a man who is competent to do such a job ina 
particular business, you usually get another one who competes with 
him. When you have a General Motors, you also get a Ford anda 
Chrysler and others. And where one of them gets so large— 

Mr. Doxtirnerr. If I may interrupt, you will find this, that in the 
automobile industry the prices more or less are about the same fora 
certain product. 

Mr. Aursuu.. That is true, Mr. Dollinger, and without the pre- 
tense of fair trade. They do not need fair trade in that industry. 

Mr. Dotirncer. No. But in other industries you will find that one 
product might be as good as another, and the public will buy the prod- 


uct they pay more for because they believe it is worth more, which | 


does not necessarily follow. 


Mr. Autsuut. Is this not the benefit due the man who does more for | 


the public? 

Mr. Dotiincer. You are asking us by this legislation to police your 
industry to protect the people in the industry from unfair competition. 
You call it unfair competition, do you not? I am trying to find out 
how we can protect the consumer at the same time we protect the 
little businessman. 

Mr. Aursuut. Mr. Dollinger, I do not think there is a proponent 
of fair trade who wants the Federal Government to police industry. 
I heard that mentioned in testimony yesterday. That is not so. And 
the cost to the Federal Government would not be great, and its prob- 
lems would be limited. The industry would do its own policing job. 
A manufacturer who decided to stipulate his price would have to 
enforce this himself, at his own expense. It is the action of compet 
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| "¢ goods and between trademarked and branded 
ad | tion between brands of goods and 


do | goods and unbranded goods, that gives the consumer the — choice. 
a i she does not want to buy this product, then she buys another one. 
. jong as our antitrust laws require competition, free and open, in 
rs SD tastipince, that is our guarantee of protection to the consumers. 
Mr. Dotztncer. You are right in one respect, but there is no way 
~ : the consumer to find out, by all the advertising that goes on, that 
ty + d X is better than brand Y. The advertiser convinces the con- 
a that his brand is the best. And if the consumer believes that 
ond | ab a fact, he will pay more, regardless of whether it is better or not. 
rol * not opposed to small businessmen staying in the business. I 
dl | id like to see the little fellows stay in the business and make a 
| volt I would like to protect them. But I would like to, by the 
gu | Se snkan protect the consumer. I do not think the consumer should 
| by saddled with an extra obligation. I have said that before. I 
"(think gome people feel you cannot be for the small businessman and 
me t the same time for the consumer. Maybe we cannot. But I am 
ntry | h ing we can, by this bill. I would like to be fair to both sides. 
es De Aceenvl. ‘I say that the interests of small business, large busi- 
= ness the whole country, labor included, is served by this bill. They 
vie have a common interest. If you assume that consumers can be fooled 
= byadvertising, I am defenseless to argue the point. 
ro | Mr. Dorzrncer. I do not say that. I am asking the question. I am 


‘cgi | trying to get information. I do say this: That the little businessman 
oad | isentitled to a fair profit, and I do not think any consumer would op- 
_— pose that. No consumer should. But by the same token, I would like 
ge tobe certain, though, that the consumer will not be compelled to pay a 
bmn ter profit than he should. That is the only thing I am arguing. 
~~ Trould ike to be sure that any legislation that we pass will be certain 
vat | to give the businessman a fair profit, but not an exorbitant profit. 
inthe Mr. Aursuux. Mr. Dollinger, the purpose of this bill, if I may say 
fora | %, is not to guarantee a profit to the small businessman. It is up to 
| him tomake his profit. 
@ pre. Yesterday there was testimony that asked, on a question and answer : 
try. | Whatdo we do about the problem of shopping centers? It was a very 
rat one | ilteresting and profound question. No proponent of fair trade 1s 
» prod- seking protection that guarantees that a man in retail, if he stays in 
which  thewrong location, is going to be protected by the desire of the consum- 
to go to a different location. What we seek to do here is to permit 
orefor | #man who produces a product which is in full competition with com- 
parable products to set 7 an orderly marketing pattern, to prevent 
ce your ; Mmeone from coming in from the outside, destroying his pattern, not 
tition. for the benefit of the consumer, but for personal benefit, to create 
end out ness on other types of products, and then to walk away, leaving 
rect, the | ‘erything in wreckage. 

: Doutincer. Might I say I am interested not from that angle, 
oponent bat I am interested from the other angle, to make sure that the little 
ndustry. | "Smessman stays in business and is not eaten up by the monopolies 

And Mdbythechainstores. I would like to see him there: but I would like 
ts prob- | Watthe same time see that the consumer is getting a fair break. = 
sing job. Mr. Aursnun. Mr. Dollinger, in the final analysis, the competition 

have to exists between branded articles, and between branded and non- 
competi- innded, is the consumer’s real protection. 
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The Cuarrman. Mr. Collier? | Mr 
Mr. Couturier. You cited eight different uses or points in this 
ment of yours in favor of the Harris bill. Can you cite any one of the 
purposes of this bill that would not be served by the Boykin bijlj Wet 
r. Aursuut. Mr. Collier, I am not familiar with the Boykin bij) (The 

as such. I have had discussion with other people who have told me 

about it, and I have thought it faulty. I prefer not to say how, becany 
T could easily be challenged as not talking on fact. 
The reason I support the Harris bill is because it is essentially baged | 
on methods that have been adjudicated and mentioned that hay | ,%° 
worked for a period of 20 years, which will easily be effective and | 
easily be utilized if the bill is passed. | Waterbu 
Mr. Coxuier. Mr. Altshul, if you are not familiar with the Boykin | capa) 
bill, I do not think we can go any further, because there is no way of | fe 
your making a comparison of the two bills. I am sure you are thor. | 


ee: 


oughly familiar with the Harris bill. jaa 

One other question: You mentioned in the early part of your state. | dug wh 
ment the abuses with regard to cut prices on electrical appliances, | Pea 
Knowing the general resourcefulness of the average businessman, or | he 
some businessmen, what protection would this bill offer in the area of | (2 
trade-ins which would circumvent established prices, or fixed prices Nati 
under fair trade? | i 


Mr. Aursuut. I listened intently to the discussion on this question 
esterday, and I am not going to pretend to be an expert in businas 
in which I am not engaged. | coal guess that businesses which, like 
automobiles, have a large part of their operation involved in trade- 
ins, perhaps conceivably could not operate under this bill. I have 
already suggested that the automobile industry appears to maintain 
its distribution pattern without a fair trade bill. So that I do not 
know the answer to that, and I would not attemp to guess at it. 
Mr. Courier. Let me say I am being very practical, believe me | distr 
about this whole thing, and very openminded. At the same time, in | entit 


—=— 
23 


considering any legislation, as you know, one must anticipate the 
effectiveness and the ability to enforce. This is such a common prac- 


tice, at least in my own area, that it concerns me that we might pass a 
legislation here that would not solve the problem if we were going to | (7 
employ in general trade tactics that have been used in the appliance at ar 
business on a mass basis. ‘“ 


Mr. Aursuut. Mr. Collier, I am sure that is true. That is commor- | equi 
sense. The need for this bill is rather widespread. In industries | 
such as drugs and others, which do not have a major problem in | 
trade-ins, it may well be that this kind of a law will not protector | The ro 
control or be serviceable on the problem of trade-ins. In that case | stood in 1 
possibly it would be up to the manufacturers to work out their own the places 
solutions. But this bill proposes only to prevent a destruction bys' 4, 
person, for certain purposes, of a pattern of marketing, distribution, | ¢@ those 
and production which is of benefit to the entire country. Second] 
Mr. Corzmr. The gentleman has arrived at the same problem, as | each in 
far as this legislation is concerned, that I have: That it may prevent fore 
price cutting in some areas as such and in some lines of business; | streets an 
but I quite agree that I am not so sure it is going to solve the problem ' ttiowia 
in many other areas, where the demand for fair trade legislation 


. 


tditions t) 
exists just as much as it does in the drug industry and the drug field. Although 


| 


Nces, 


= 
B 


Z 
oO 
_———~ Cll NN, 


ve me 
me, in 
te the 
| prac- 
it pass 
ing to 
dliance 


mmon- 
ustries 
lem in | 
tect or | 
at case | 
ir own 

m. by 3 | 
bution, 


lem, a8 
prevent 
usiness ; 
yroblem 
islation 
field. 


FAIR TRADE 319 


Mr. Aursuow. I think that may be well true. 

The CHairMAN. Thank you. 

[assume that is all the questions for this witness. 

Wethank you very much. ' 

(The prepared statement of Mr. Harold M. Altshul is as follows :) 


THE NEED FOR FAIR TRADE LEGISLATION 


STATEMENT BY HAROLD M. ALTSHUL, PRESIDENT, KeTtcHuUM & Co., INc. 


Mr. Chairman, my name is Harold M. Altshul. I reside in New York City. 
Iam the president of Ketchum & Co., Inc., a full line, full service, wholesale 
drag company with branches in New York City, Glendale, N.Y., Canford, N.J., 
Waterbury, Conn., Youngstown, and Cleveland, Ohio, and Detroit, Mich. Our 

serves more than 3,200 independent retail druggists in these markets 
gnd deals in approximately 25,000 products made by 1,00 manufacturers. It 
employs some 500 people. I have been associated with the company for 28 years, 
and the following viewpoints are based on my Own as well as the company’s 
jng-term intimate association with the problems of independent pharmacists, 
drug wholesalers, and drug manufactures. 

In this testimony I propose to show— 

(1) That fair trade is a synonym for orderly marketing of trademarked or 
pranded goods ; 

(2) That orderly marketing is essential to the economic well-being of our 
Nation and its people; 

(3) That the benefits of such orderly marketing are now available to and 
enjoyed by large segments of American business, and that a fair trade law 
is needed as a matter of pure equity to enable other industries to enjoy 
equal benefits ; 

(4) That fair trade does not seek to eliminate price competition, but 
rather to transfer it to areas that are socially and economically acceptable 
for the common good. That, in fact, our most important manufacturers 
of our best-known and most trusted brands of merchandise are enabled to 
compete more effectively in the marketplace through suitable distribution 
systems of their own choosing; 

(5) That the absence of a fair trade law enables a single distributor, 
retailer, or wholesaler to destroy an entire market, wreck a manufacturer’s 
distribution system, cause a loss of business, revenue, and jobs, and that 
entire industries are powerless to defend themselves against such depre- 
dations ; 

(6) That such destruction is monopolistic, antisocial, yielding no genuine 
benefits to consumers, workers, or businessmen, and even damaging or 
destroying some of the price cutters themselves ; 

(7) That this kind of destructive price cutting is, at this moment, growing 
at an alarming rate in certain industries and in certain areas and that the 
need for a natonal fair trade law is urgent; and 

(8) Finally, that fair trade is social legislation for small businessmen 
equivalent to the Wagner Act in behalf of labor. 


FAIR TRADE BENEFICIAL TO CONSUMERS, WORKERS, BUSINESS 


The role of distribution in our business system seems to be imperfectly under- 
tod in many quarters. Its task of getting goods from points of production to 
the places where and at the times when they are wanted or needed, is as essen- 
tial as the job of producing the goods itself; goods produced and not distributed 
ite useless. No matter who does the distributing, the manufacturer himself 
# those whose specialize in distribution alone, the function must be performed. 
Secondly, the distribution needs of industries vary widely, and each producer 
Meach industry must be free to establish and maintain that system of distribu- 
ton best suited to the needs of his business. Thus, an oil company will distrib- 
We through thousands of service stations located at strategic points on our 
sets and highways; an automobile manufacturer markets his cars through a 

Wide group of retail display and salesrooms; a newspaper sells its daily 
ditions through hundreds or even thousands of newsdealers, as well as by mail. 
Although these producers vary widely in their distribution methods they have 
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one point in common—not one of them could do business a single day Without 
its distributors. 

Similarly, a drug industry manufacturer must have free flow of his mer- 
chandise through a network of 50,000 or more retail distributors, properly located 
in every community, to be able to advertise his wares nationally, create g Mags 
market, and produce high-quality merchandise at economical prices, : 

The point made here is that industry which constitutes one of the cornep. 
stones of our national economy, consists of both producers and distributors, 
neither of which can exist without the other. The distribution function must 
be performed, and the distributor must be adequately paid for his services or 
both he and the manufacturer eventually must cease to exist. , 

When price cutters are privileged to destroy the profit of a manufacturer's 
distributing group, both retail and wholesale, they set in motion forces which 
reduce distribution, reduce sales, reduce income, and destroy jobs. To the ex. 
tent that consumers are benefited temporarily by this type of price cutting they 
are fooled and cheated, for they are the wage-earners whose jobs are lost, the 
businessmen whose revenues are destroyed, the citizens whose well-being in de. 
pendent on our industrial health. 

Skeptics who believe this argument academic need only look at the small elec. 
trical appliance industry which has been brought almost to a standstill by self. 
serving vicious retail price cutters. Appliance dealers have gone out of business, 
some department stores have completely eliminated their small appliance de. 
partments, distributor lists have been ruined (as amply testified to by exec. 
tives of manufacturing firms before a congressional committee), and industry 
statistics confirm the loss of jobs and profit. Can the purchase of $19.95 electric 
irons for $10.95 justify this havoc? 

Now, having wrecked this industry, these destructive price cutters are moving 
into new fields, including drug, health, and beauty products, and are beginning 
to repeat the process. 


PRINCIPLES OF FAIR TRADE NOW IN PRACTICE—EQUITY REQUIRES LAW 


Fair trade, which enables a manufacturer of trademarked or branded goods 
to pay his distributors a living wage for their essential services, provides that 
orderly marketing system which yields maximum sales, maximum profits, maxi- 
mum jobs. 

Certain industries and businesses, by their nature, do not require fair trade 
legislation to maintain orderly distribution facilities. A variety of other 
methods is used, including manufacturer ownership or control of the retail 
outlet, consignment selling, direct selling by manufacturer to consumer, dealer 
franchises, and ownership or control of a branded article by giant retail dis- 
tributors. 

Where, however, an industry, such as the drug business, deals in tens of 
thousands of trademarked products, and the essential distribution function 
is necessarily performed by tens of thousands of independent retail distribu- 
tors, only a workable law permitting the manufacurer legally to stipulate 
minimum resale prices for his branded articles can provide him an equal op- 
portunity to prevent the destruction of his distribution facilities. 

Thus, the principles of marketing which fair trade seeks to make available 
to certain industries are already in full practice in large areas of our business 
economy. Fair trade merely proposes to extend equity and justice to those 
industries in which other methods are unworkable. 

As an amusing sidelight, it is interesting to note that many opponents of fair 
trade would be badly hoist by their own petards if they were forced to live by 
the principles which they espouse for others. Consider the problem that would 
fall on the shoulders of a daily newspaper if it were forced to sell its papers t0 
price-cutting newsdealers. Its price would be 10 cents at one newstand, 9 cents 
at another, 8 cents at a third, and so on. Pretty soon the “independent” news 
dealers would be forced to close through lack of income, and the newspaper 
would be available only at its own plant. There it would presumably continue 
to publish its anti-fair-trade editorials, but there would be no readers, no ad- 
vertisers, no revenue, no jobs, and sooner or later no newspaper. 

Similarly we have heard and read reams of testimony by certain chainstores 
who believe that they should have the right to cut prices on branded articles 
because their operating costs vary from those of other distributors. These same 
chains show a remarkable desire to sell their own brands of articles at the same 
prices in all of their stores, although their stores are known to show substantial 
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griations in operating costs among themselves. We wonder what the reactions 

such merchants would be if, like the owners of nationally advertised trade- 
garked drug products, they were forced to sell their own products to noncon- 
trolled retail competitors who promptly cut the prices. 


FAIR TRADE DOES NOT ELIMINATE PRICE COMPETITION 


The proposed fair trade bill would limit its application to trademarked or 
pranded commodities which are “in free and open competition with commodities 
of the same general class produced or distributed by others re : 

The manufacturer of a branded toothpaste must be in free and open competi- 
tion with other similar products, as in fact he is, before he can legally stipulate 
sale prices under this bill. In establishing minimum prices for resale by dis- 
tributors he is governed not only by his basic need for free flow distribution of 
his product, but he finds himself in fierce price competition with other manu- 
facturers. The manufacturer must, of necessity, meet the price competition of 
other brands of equal quality and quantity, both advertised and nonadvertised, 
rhe and his distributors cannot sell his product. “— . 

Obviously, this is wide-open price competition, but it is that kind of price 
cmpetition which brings consumers high quality products at fair prices. It 
forees the manufacturer to achieve maximum efficiency in both production and 
promotion, and to require similar efficiency of his distributors. In short, it 
yields to workers, consumers, and businessmen the full benefits of mass production 
and mass selling to mass markets. 

And no slightest limitation of this competition among manufacturers is 
permissible under our antitrust laws, regardless of published statements to the 
contrary. _ rsoe 

At the same time it enables each manufacturer to establish and maintain a 
distribution system of his own choosing, bringing the full powers of his ad- 
yertising and sales programs to bear on the creation of maximum sales of 
his product. There is no protection here for inefficient distributors, for the 
manufacturer cannot meet his competition if he overpays for distribution 
service. 

THE DESTRUCTIVE POWER OF PRICE CUTTING 


It has frequently been said that “any idiot can cut prices and most of them 
io.” By this definition most of us businessmen become “idiots” when faced 
with the choice of meeting a cut price or losing a valuable customer. The horns 
of this dilemma are sharp indeed, and the absence today of effective fair trade 
has caused many drug industry distributors, both retail and wholesale, to 
engage in a form of “business Russian roulette” that must, unless checked, result 
ineconomic suicide. 

Last year the retail drug business of Detroit was rocked by wave after wave 
of price cutting on nationally advertised products. Chainstores, department 
stores, and independent drugstores, already faced with recession reduced sales 
ind profits, further reduced their sales by giving away more of the profits they 
int have. Store windows and newspaper ads were plastered with bargains 
ad “low, low prices.” And more and more profits were lost, and more and 
moreemployees were laid off. It is hard to conceive that this was any “bargain” 
tothe city of Detroit in its effort to recover from the recession. 

While this orgy continues in Detroit, it has now come Cleveland’s turn to go 
through the price-profit-job-slashing mangle. And, as in Detroit, the drug 
retailers find themselves powerless to stop this senseless tragedy. Cleveland’s 
independent retailers, who can afford it less than ever, are now talking of 
advertising cooperatively in local newspapers at a cost of $1,200 per year per 
store. The ads, of course, will feature loss leaders. 

Under this pressure, retailers have sought and obtained special loss-leader 
fries from wholesalers to help them meet retail market prices. These conces- 
sions have resulted in deeper than ever retail price cuts. 

Everybody blames everybody else for having started this destruction. No- 
body knows how to stop it. Nobody knew how to prevent it. It is obvious that 
t single merchant, for whatever reason, can initiate the process that snowballs 
ito the wreckage of an industry. And the end is not yet. Will anybody con- 
tnd that Detroit and Cleveland are quarantined in this madness? 

Who benefits from this mess? Retailers and wholesalers have lost profits, 

employees have lost jobs and income. A continuation will result in fur- 
ea of people in drugstores, drug wholesale plants, trucking, and other 
es, 
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How about the manufacturers? Of course, the products featured 
leaders are the finest, fastest selling nationally advertised brands; on) 
products of known and real value to consumers. Only those products into Whieh 
the manufacturers have poured millions of dollars to create consumer £004 will 
and mass purchasing. 

Are the manufacturers doing more business as a result of these drastic pri 
cuts? They are not. The retailers are making every effort to feature and a. 
other products on which they can make a profit. Simultaneously their loss of 
interest in the cut-price products is so great they are purchasing inadeqnat 
supplies. Scientific market surveys have indicated alarming out-of-stock nan 
ditions which cause a serious loss of sales to manufacturers of the logs tote, 

Are consumers benefiting? Perhaps a few are getting some bargains “in 
many are paying a price on blind articles and substitute brands higher ‘tha, 
would be necessary without the loss-leader selling. Certainly consumers ara 
whole must pay the cost of distribution service or the stores must Zo out of 
business taking the manufacturers with them. Can this possibly be conceived 
as a benefit to consumers or to the national economy? 

This is not competition, it is economic fratricide. It creates loss of Sales, los 
of profit, loss of employment, loss of purchasing power, and devastating injury 
to small business. It is monopolistic. If suffered to continue it wil] drive the 
small businessman out of business, concentrate the business in the hands of a 
few giants, and wreck the distribution system on which our nationally advertised 
brands economy is based. It is an alarmingly short step from this condition to 
the Russian type of economy in which a few factories produce a limited number 
of products to graded specifications and prices predetermined by some form of 
massive power. Such products would then be sold through a controlled number 
of stores at controlled prices, without freedom of decision to the businessmen 
without freedom of choice to the consumer, without freedom. 

It is perhaps ironical that some merchants who have been most aggressive 
in undermining fair trade by indiscriminate price cutting have themselves beep 
damaged. To illustrate, the New York Times for February 21, 1959, carries a 
story headlined “Goody Creditors Form Committee ; Music Discount Store Owes 
More Than $2,400,000 ; 10 Suppliers Organize.” The story recites that creidtors 
of Sam Goody “owner of One of the busiest record discount houses here (New 
York City)” are forming a committee to press for early payment of debts, The 
biggest names among record manufacturers are listed among the creditors, It 
would seem that size of business is not always the key to success. Here a large 
business has not only damaged itself and its creditors, but also the multitude of 
it small competitors. These merchants and their employees were forced to suffer, 
and their buying power was substantially impaired. 

Similarly the large general merchandise discount houses, faced with inereasing 
competition from department and specialty stores, are not doing too well in spite 
of their size. Those who have gone to the public for financing:and now publish 
reports show an increasing profit squeeze, again in spite of their size. 

Certain of this latter type of distributor like to testify in opposition to fair 
trade. They have contended that their operating costs are lower and that they 
should not be stopped from bringing such cost savings to consumers in price 
reductions. What they fail 'to disclose to the public is that their cut prices on 
nationally advertised products do not in fact produce a profit for them, and that 
these offerings are used to create traffic for the purpose of merchandising their 
own brands. On such own-brand labels their profit margins are equal to those 
which would exist on nationally advertised fair traded brands. 

Further, these discount stores, having been faced with increased competition 
from conventional stores, have attacked new lines of merchandise such as photo- 
graphic supplies, and even more seriously the entirely new field of soft goods. 


8S logs 
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THE DRUG WHOLESALERS VIEWPOINT 


Since there is a persistent misunderstanding in the minds of laymen about 
the need for the wholesaler I would like to clarify this point, and explain why 
fair trade is as important at the wholesale level as it is at retail. 

The wholesaler is an essential part of drug distribution. Without his services 
the small independent retailer could not exist. The retailer’s costs of ordering, 
receiving, storing, and paying for direct shipments from 1,700 manufacturers 
would be so great as to price him out of business; his delays in getting delivery 
would wreck his essential public health service to the Nation; his requirements 
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for additional inventory and storage space would prohibitively burden his 
gnancial capacity. And without the services of the Nation’s network of inde- 

ent pharmacists the drug industry manufacturer could not maintain free 
gow distribution, national advertising and mass production. 

Further, the drug wholesaler, by actual survey, provides the manufacturer 
with sales, merchandising and distribution service at a fraction of the manu- 
facturer’s cost of performing these necessary functions himself. The elimina- 
tion of the wholesaler would raise the manufacturer’s cost and force him to 

consumer prices. 

In the absence of fair trade, drug wholesalers themselves are subject to all 
of the dangerous losses and lack of defense inherent in the retailer's situation. 
There are today major markets in which persistent and senseless price cutting 
py single or smal! numbers of wholesalers have caused serious losses of revenues 
ani employment layoffs in wholesale drug houses. 


FAIR TRADE IS SOCIAL LEGISLATION FOR SMALL BUSINESS 


There are in this country about 10 million people dependent on small business 
for their living, a very large part of whom are engaged in distribution as well as 
production. Neither small distributors nor small producers can continue long 
ip exist without protection against dest ructive price cutting. The disappearance 
of small business and the concentration of sales in the hands of a few giant 
merchants and producers would create a power to control and raise prices that 
ould not long be withstood. We have such conditions already partly visible 
ina few of our industries in which small business no longer can participate. 

It is said that lower prices increase consumption of goods and benefit our 
enomy. This is true only when the price reduction results from improved 
diciency and increased production. Where prices are reduced by creating a 
gs to a mass of citizens engaged in essential activity the result is socially 
mdesirable and unacceptable. 

Prices of merchandise could easily be reduced by paying labor a lower wage. 
fren a schoolchild knows enough about simple economics to understand that 
ach a reduction would be suicidal to our Nation’s economy. Similarly our 
country could not tolerate the payment to farmers of prices below their production 
costs, no matter how low the resulting price of food to the consumer. 

For this reason fair trade is necessary social legislation for small businessmen 
ma par with the Wagner Act in behalf of labor and the subsidy program 
for our farmers. It is based on our traditional philosophy that the country 
cannot prosper by permiting power of any kind, whether of monopoly or of the 
marketplace, to destroy the earning capacity of any essential mass group of 
titizens. It is urgently needed in the interest of a square deal for the small 
husinessman, and even more importantly for the economic health of the Nation. 


CONCLUSION 


§mall business needs deeds not words. It supplies services essential to the 
health of our free economy. Without fair trade legislation it will cease to exist. 
[telieve, I speak for the vast majority of some 50,000 independent retail 
pharmacists in the United States as well as the members of the entire wholesale 
ing industry when I say that those Congressmen who seriously mean to help 
the mall businessman can best do so by voting for H.R. 1253. 


The Cuarrman. The committee will adjourn until 10 o’clock tomor- 
tw Morning. 


(Whereupon, at 11:05 a.m., the hearing was recessed, to reconvene 
tl0am., Friday, March 20, 1959.) 
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FAIR TRADE, 1959 


FRIDAY, MARCH 20, 1959 


House or REPRESENTATIVES, 
CoMMITTER ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10 a.m., in room 
| 1334, House Office Building, Hon. Oren Harris (chairman) presiding. 
{ he Cuarrman. The committee will come to order. 
| First let me say to those who were inconvenienced yesterday after- 
| noon by remaining here that we want to apologize. We had no idea 
that we would have such a terrific struggle on the floor of the House 
which would take all afternoon. . 

Since it was about 5 o’clock before we concluded, it was utterly 
| impossible for this hearing to proceed. We will proceed this morn- 
ing and go forward just as expeditiously as we can to hear those of 
you who feel compelled to leave today. 


" The first witness this morning is our colleague from Michigan, the 
Honorable Alvin M. Bentley. 


——e 


STATEMENT OF HON. ALVIN M. BENTLEY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 


| Mr. Benttey. Thank you, Mr. Chairman. 
pear before you this morning. 
The CuatrMaN. We are very glad to have you, Mr. Bentley. I be- 
lieve you have a bill that you introduced relating to the subject. 
| Mr. Benttxy. Mr. Chairman, I am appearing here this mornin 
| om behalf of my bill, H. R. 2729, which would amend the Federa 
| Tre Commission Act so as to prohibit certain practices in com- 
merce by any manufacturer or producer who distributes his prod- 
us in commerce through his own retail outlets direct to consumers 
| mdalso through other retail outlets. 
| I filed a statement with the committee. Unfortunately, it was not 
| quite as far in advance as I know you prefer. But 50 copies of the 
statement, I believe, are in the committee at this time and available 
for both the members and the press. 
Mr. Chairman, this is a very simple bill. It is not my intention to 
tad my prepared statement or to take much time in explanation of 
the legislation. 
The Cuarrman. You may include your entire statement in the rec- 
ord, if you desire. 
Mr. Bentiry. Thank you. 
All my bill does is to add a new section to the Federal Trade Com- 
mssion Act to require that in any case where a manufacturer or a 
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producer distributes his product in commerce through his own retail 
outlets, and also through other independent retail outlets, that it shall 
be unlawful for this manufacturer or this producer to deliver this 
product to his own outlets at a price which is consistently lower than 
the general level of prices charged for his product to the independent 
retail outlets in the same general market, and in any case where this 
manufacturer sells direct to consumers, it shall be unlawful for the 
manufacturer to deliver the product at a price which is consistently 
lower than the general level of prices charged for this product by hig 
own retail outlets and by other retail outlets in the same general mar. 
ket. which acquires the product from the manufacturer. 

The purpose of the bill is very simple, Mr. Chairman. I have beep 
disturbed for some time over the fact that apparently many large map. 
ufacturers and producers are using their own retail outlets, company 
stores, or call them what you will, in an apparent effort to undersel] 
independent retail outlets. 

I have had complaints from a great many independent retailers to 
the effect that they found it impossible to meet the competition offered 
them by company stores, or by outlets which were controlled direetly 
by the manufacturer. 

The only thing that the bill does is to provide that there shall be no 
price discrimination by the manufacturer in favor of his own company 
stores or his own outlets, that each has to sell to other retailers at ex- 
actly the same price that he sells or makes the product available to 
his own company stores. 


retail associations who have contacted me, and I would be the first to 
admit that this bill is certainly not the complete answer to this very 
serious problem. Nevertheless, I sincerely believe, Mr. Chairman, 
that it is a very definite step in the right direction, and I feel that itis 
a problem that the committee, your committee, could do well to look 
into at very great extent. 

Unfortunately, I understand, or at least if they have been received 
T have not had them made available to me, I understand reports on 
this particular legislation have not yet been received from the Gov- 
ernment departments. I have discussed the legislation with the 
Chairman of the Federal Trade Commission, but, of course, I would | 
prefer that he speak for himself in this connection. ' 

I think it is a good bill. I think it is a helpful and constructive bill. 
I might say that I have been very encouraged to have been supported in | 
the legislation by a great many trade associations, retail associations, 
and the hike. 

I may say just by way of example that when the 120,000 members 
of the National Federation of Independent Business were polled on 
this particular legislation, that the poll revealed that 81 — 
of them supported the bill, 15 percent were in opposition, and 4 per- 
cent were without opinion. 

I also understand that there will be other witnesses before the 
committee during this present series of hearings who will be either 
appearing in person or filing statements, and I believe that many | 
of them plan to support this particular legislation. ite 

That is all of the committee’s time that I wish to take in explaining 
the bill. I will be very happy to try and answer some questions ! 


| 
| 
| 
Certain amendments have been suggested to the bill by retailers and | 
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ou have them. But, as I say, my statement is now in the record. 
{hope the committee will give this matter consideration, even if it 
does not consider my bill the final answer to the problem, the final 
solution, you nevert heless think the approach represented by my bill is 
f very definite assistance to small business, and particularly to our 
independent businessmen who, I know you will agree with me, stand 
in very great need of some form of Federal legislative protection 

inst the competition they are facing today. 

is all I have, sir. 

Be rmacan. Thank you very much, Mr, Bentley. 

Your entire statement will be included in the record. 

(Mr. Bentley’s prepared statement is as follows :) 


STATEMENT OF CONGRESSMAN ALVIN M. BENTLEY OF MICHIGAN 


Mr. Chairman and members of the committee, it is a pleasure to appear be 
fore you in behalf of my bill, H.R. 2729 which would amend the Federal Trade 
Commission Act so as to prohibit certain practices in commerce by any manu- 
fgcturer or producer who distributes his product in commerce through his 
own retail outlets, direct to consumers, and also through other retail outlets. 

Ever since coming to Congress I have heard from many small businessmen 
from Michigan and other parts of the country. One of the chief complaints 
has been the fact that manufacturers can operate retail stores and give con- 
cessions to their own stores that they will not or do not give to the independent 
retailer. This has seemed extremely unfair to me and I feel action should 


taken. 

Naturally, I had hoped that the Federal Trade Commission already had 
adequate authority to handle this problem but the record indicates otherwise. 
Barly this year my bill, H.R. 2729, was drawn up and introduced on January 
19, 1959. Considerable publicity followed its introduction and a considerable 
amount of correspondence has resulted. Trade associations representing thou- 
sands of small businessmen have expressed an interest and I understand some 
of their spokesmen have appeared before you. I am told that hundreds of 
small businesses are failing every year and this practice which my bill seeks 
tocorrect may well be a contributing factor in a large percentage of the failures. 

I think I should emphasize at this point that my bill is not a price-fixing 
bill; all my bill is trying to do is bring about a fair competitive condition in 
the retail field. I do not oppose manufacturers operating retail stores; but 
believe they should be fair in competing with their own independent retailer 
cistomers. It appears to me that the present procedure of permitting factory 
stores to greatly undersell the independents would be very poor public relations 
forthe manufacturers. 

I want to make it clear that I do not oppose fair competition but I certainly 
oppose unfair competition. To permit concentration in the production end is 
bad enough but in the retail field it is even more serious and the public is the 
vietim 


Another point I would like to bring out is that under present conditions there 
isno real incentive for younger men with ambition to take the plunge and be- 
come retailers on their own. Surely we wouldn’t want all of our present-day 
youth to work exclusively for the giant corporations. 

Further, I believe that an increasing number of efficient independent retailers 
of all descriptions is a healthy situation to have in all of our communities in 
these United States. It results in greater employment, greater tax income for 
State and Nation, and, I might add, our small businessmen are continually com- 
ing up with excellent merchandising ideas of value to the entire business world. 

On February 27, 1959, I spent an hour discussing this bill with Chairman 
John Gwynne, of the Federal Trade Commission. One point which we par- 
tielarly discussed was the fact that manufacturers in transferring items from 
the factory to their factory-owned store do not use a price. They contend that 

is no actual sale involved as is the case when they sell to an independent 
merchant. I feel that the committee in making recommendations regarding 
this bil might want to consider adding a provision to require that the maunu- 
facturer arrive at a definite value in passing this merchandise on to his store. 
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It would seem that somewhere in this process, if only for acc i 
me would be an agreed-upon figure ae : ae Urposes, 
“he Monopoly Subcommittee of the Senate Small Business 

hearings last July and again in October on the subject of dual aera bel 
almost all of the testimony was directed to actions of the Pittsburgh Plate a 
Co.’s competing with its own independent retailers. James W. Cassedy, ge lam 
counsel of the National Auto and Flat Glass Dealers Association in teatinae 
before the committee quoted statements from 82 individual independent f 

ness firms from all over the country pointing out in every instance where ther 
were being forced out of business by Pittsburgh Plate Glass. I’d like to y 
from the testimony of one of my own constituents, Mr. Ron Bushey, of mone 
Radiator & Auto Glass Co., of Saginaw, Mich. ; = 

“T have been told by the manager of Pittsburgh Plate that they expect 
to purchase from them between 35 to 40 thousand dollars of their glass which 
represents about one-third of my yearly purchases, and if I didn’t they would 
find another outlet. Please remember that Pittsburgh is in the retail] business 
as my competitor. As such they have cut prices to my customers, Where | 
have sold to accounts for years, Pittsburgh has cut my price by 15 percent 
* * * After cutting prices, Pittsburgh Plate raised their price to me by 10 
percent. I called the local manager and he informed me that I wasn’t buying 
enough glass from them. This is a tragic situation for us little fellows trying 
to survive. This great company that manufactures, wholesales, and is my 
supplier is now openly trying to get all my customers for their own retail shop.” 

Gentlemen, this situation which is so obvious in the glass industry is also true 
in the tire, paint, shoe, and other industries. 

Now Mr. Chairman, I don’t want to burden the committee with unnecessarily 
lengthy remarks pertaining to my correspondence but I do believe it should 
be important to the committee to note some of the unsolicited communications 
I’ve received shortly after introduction of this bill. If I may, Mr. Chairman, 
I’d like to quote a few letters and telegrams very briefly : 

George J. Burger, vice president of the National Federation of Independent 
Business, said in a letter that this legislation “will be one of the most important 
moves to protect efficient independent business in over a quarter of a century.” 
Incidentally, a poll of the 120,000 members of this organization on this bill 
revealed that 81 percent were for the bill; 15 percent opposed, and 4 percent 
had no opinion. 

Mr. C. E. Griffin, owner of the Hastings Sales Co., of Kansas City, Mo, 
writes: “I am 100 percent in favor of compelling manufacturers who have 
retail stores to bill them at the same prices the independent dealer pays and 
to penalize them under the Robinson-Patman Act if they operate these stores 
at a loss.” 

C. F. Fort, president of Foodtown Ethical Pharmacies, Inc., of Baton Rouge, 
La., wired me on February 5, 1959, as follows: “Congratulations for your bill 
requiring manufacturers to sell independents same price charged their retail 
outlets. Suggest you include manufacturers damaging use of refusal to sell 
direct except to selected accounts while forcing small independents through 
wholesalers at 15 percent high cost. We have facts from practical experience 
now to substantiate extent of damages to small businesses and to the consumer.” 

B. M. Sammons, manager, Tom Wyllys Distributing Co. of Alma, Mich., said 
in a letter dated January 21, 1959: “I am enclosing a clipping from the Detroit 
Free Press, dated January 20, 1959 (a United Press story regarding my bill), 
which shows that the men we put in Washington are certainly doing their job. 
Believe me, it certainly makes you feel that your vote was not wasted.” 

Mr. E. G. Richard, Barcelona Hotel, San Diego, Calf., in a letter dated 
March 4, 1959, says: “Now, most pleasing to me, is the fact that you are intro 
ducing a bill * * * H.R. 2729 in behalf of small business. My congratulations, 
sir, for I am deeply interested in independent and small business here, which 
are rapidly being driven to the wall by chains and company owned stores.” 

Sol Cohen, of Dason’s Tru-Walk Shoes, Woodside, N.Y., writes under date of 
February 28, 1959: “Many thanks for your proposed bill H.R. 2729—it will 
be a tremendous help to small business people like myself.” 

Sam Sullivan, an independent member of the shoe industry from Laredo, 
Tex., in an address in Philadelphia on February 15, before the Temple University 
Shoe Retailing School said, “Most of our problems, monopolywise, stem from 
producers (through one means or another) going into competition with their 
customers. With the ax they have, we don’t have a chance. I’m sure all of 
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ys want as few laws as we can get along with to assure everybody an even 
preak. In fact, that’s ny entire political philosophy, whether on economics or 
integration * * * an even break for everybody.” This H.R. 2729, I believe, is 
a delicate, fair, and moderate bill that should give the independents that even 


Tacdodes. Mr. Chairman, I'd like to say that the facts speak for themselves 
in view of this, it is my hope and prayer that the committee will favorably 
report this bill. I truly believe that it is sound and constructive legislation. 

The CuarrMAN. Have you a question, Mr. Dingell? 

Mr. Dinceti. Thank you, Mr. Chairman. 

[ have this very brief question: I note that your bill provides, as 
you have said, that where a manufacturer has his own outlets, he shall 
not sell to his own outlets at a lower price than he shall sell to others 
intheindustry. — : 

I was wondering if you had studied H.R. 1253? 

Bentiey. Only briefly, Mr. Dingell. I cannot say that I am 
r. aa J y: 5 y 
familiar with it. 

Mr. Dincett. May I refer you to page 6 thereof, starting with 
line 10. Inthere I note the following language: 

He may so establish— 


doyou have a copy of the bill, sir? 

Mr. Bentiey. I do not think I have at the moment. 

Mr. Dincett. Mr. Clerk, will you hand the witness a copy of the 
bill? 

On page 6, line 10, there appear the words: 

He may so establish such retail prices for his wholesale distributors not- 
withstanding paragraph 10 of this section, even though he sells such merchan- 
dise to retailers in competition with such wholesale distributors if (i) such sales 
to retailers are made at the same prices he established for wholesale distribu- 
tors for comparable sales; and (ii) he is not a wholesale distributor of products 
other than products which he manufactures. 

I wonder if you would want to comment on that section in view 
of the language of your bill. 

Mr. Bentitey. Well, Mr. Dingell, this is the first time I have studied 
this particular section. It seems to recognize the problem which I 
have attempted to meet. I think it certainly appears to make some- 
what the same approach that I have. 

I would have to frankly look at it a lot more closely and have a 
alittle more time to say whether the language of H.R. 1253 provides 
the complete answer to the problem which I am trying to find a solu- 
tion for. 

Mr. Dinceii. Does your bill permit establishment of retail price 
maintenance under the circumstances ? 

Mr. Bentiey. Retail price maintenance? 

Mr. Dincetx. Or fair trade prices? 

Mr. Bentiry. No, that particular language is not in the bill. As 
Isay, the whole thing is that it merely provides that the manufac- 
turer cannot make his product available to his own retailers at a 
price different than that that he charges to other retailers; that. is, 
ita lower price. | 

Mr. Dixeetx. In other words, you bill does not go as far as to estab- 
lish retail price maintenance ? 

Mr. Bentiry. No, sir. 
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Mr. Drncetu. I have no further questions. Thank you very mug, | 

Mr. Benvriry. I might say in one respect, if I can answer you fy. 
iher, Mr. Dingell, that there may be a problem in this connection 
because I understand there are times when a manufacturer makes his 
commodities available to his own outlets where there is not an actu] 
price established. 

In other words, I understand there are occasions when there js po 
set price and, therefore, it might be difficult to make a comparison 
with the price at which he makes the commodity available to othe 
retail outlets. But I think nevertheless, the fact that there would be, 
obviously, some cost factor in mind that could be determined would 


still permit the language of my bill to be used. 


Mr. Drncerxn, Thank you very much. Thank you, Mr. Chairman, 

The Cuarrman. Mr. Devine? 

Mr. Devine. Mr. Bentley, your bill is not nearly as broad as HR. 
1253? 

Mr. Bentixy. No,sir. I would be the first to admit that. I merely 
tried to tackle one specific problem, and I imagine that H.R. 1253 goes 
into many different fields. 

Mr. Devine. Yours is designed specifically for manufacturers who 
have their own retail outlets; 1s that right ? 

Mr. Bentiey. Specifically and exclusively, I might say. 

Mr. Devine. That is all, Mr. Chairman. 

The Cuatrman. Do I recall that you or your family are engaged in 
some business, Mr. Bentley ? ~~ 

Mr. Bentiry. Yes. We have two factories in Michigan, 

The Carman. What do you produce? 

Mr. Bentiey. Station wagon automobile bodies. 

The CHarrMan. I do not want to get into your own business affairs 
but would like to ask this question. From the experience in your own 
business, is this a problem / 

Mr. Bentiey. I would say that this particular problem does not 
arise as far as we are concerned, Mr. Chairman, because of the fact 
that we make these bodies under contract to the automobile manv- 
facturers. 

The Cuairman. The reason I asked that is because there has been 
some testimony here that the so-called fair trade laws, to which these 
bills are directed, are not necessarily needed in the automobile indus- 
try. I was wondering if you had knowledge from your own experi- 
ence in this business about this particular problem. 

Mr. Bentiey. Mr. Chairman, the question has never come up as far 
as automobiles are concerned that I can think of, although I wouldn't 
say that the problem may not exist. But I think that the problem has 
arisen specifically with respect to commodities such as tires, for ex- 
ample, gas, paint, shoes, industries such as those. 

Those are the people, apparently, who have taken the most interest 
in my legislation, and those are the people who have told me that they 
are in most need of protection. 

The Cuarman. Thank you very much, Mr. Bentley. We appreci- 
ate your interest in this matter. 

Mr. Bentiry. Thank you. 

The Cuairman. The next witness is Mr. Charles A. Walsh, Jr. 
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Mr. Dineen. May I be recognized briefly, Mr. Chairman, to insert 
to the record a letter I received from ¢ harles Wesley Dunn, setting 
‘oath his authority to speak on behalf of the New York State Bar 
nausiation, as well as a copy of a telegram which he enclosed from 
(, Addison Keeler, president of the New York State Bar Association, 
expressly giving him authority to appear and to testify and to submit 
, statement on behalf of the bar association and on behalf of the execu- 
ivecommittee of the section on antitrust law in opposition to the fair 
trade bills pending before the committee? 

The CHAIRMAN. Yes. That will be included in the record. Does 
the letter reveal that this matter has been submitted to the members 
of the New York State Bar Association and the members of the asso- 
dation passed on it ¢ cuen 

Mr. Dincexy. I will be delighted to let the letter speak for itself. 
The president states that the antitrust section, whose names are set 
forth, unanimously support this position. : 

The CHAIRMAN. Yes. I realize that, and I realize that Mr. Dunn 
ischairman of the antitrust section, too. But I wonder if it speaks 
for the section itself, or for the association. 

[recall when we had the McGuire bill, Mr. Dunn was chairman of 
the program before the New York Bar Association. I know some- 
thing about the situation there, and something about the controversy 
which prevails within the association itself. 

Mr. Drneety. I would prefer to let the letter speak for itself since 
lam not a member of that association. 

The CuamMaNn. I asked the question to find out if the letter spoke 
dearly regarding the facts of the situation and would not. show that 
there was a single or one-sided phase of it. There has been contro- 
versy in that group for 10 years or longer. 

Mr. Dineeii. I will say, Mr. Chairman, that Mr. Dunn speaks on 
half of the antitrust section of the bar association, composed of some 
ofthe most distinguished antitrust lawyers and scholars of antitrust 
laws in the United States. As I understand the communication, he 
mikes no statement beyond that. Mr. Dunn is a man of ability, high 
character, and is one of the outstanding practitioners in the antitrust 
field. 

The Cuamrman. I fully realize Mr. Dunn’s prerogatives as a law- 
yrand as an outstanding and able member of the New York Bar. He 
iss appeared before this committee on many problems and he has 
‘rong convictions, for which he is to be highly commended. 

Mr. Hempninn. Mr. Chairman, if I may make a statement, I ques- 
tion the fairness of having people who have the courtesy to come down 
tere and testify and give us a chance to examine them, if we wish, 
mthen have other people who do not come down here and testify 
iid make themselves available—I do not know whether that is fair 
tothese people who are kind enough to give us this information or not. 

I question this seriously, because if they are that much interested, 
tiey ought to come here and sit like these other people and go through 
ilthe inconveniences that an ordinary witness dike 

seriously question the propriety of inserting evidence in that 
muner. I never have had a witness away from court give any testi- 
tym my court. I just question the propriety of it this morning. 
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(The documents submitted by Mr. Dingell are as follows:) 


New YorK STATE BAR ASSOCIATION, 
SECTION ON ANTITRUST Law, 
New York, March 18, 1959, 
Re H.R. 1253 and H.R. 2463 and H.R. 5252, authorizing the manufacturer of 
any trademarked article to fix and enforce a uniform retail price for j 
throughout the United States, as provided. 


Hon. JoHn D. DINGELL, 
Member of Congress, 

New House Office Building, 
Washington, D.C. 

Dear Mr. Dincety: I have your March 17 telegram on my March 16 letter, as 
chairman of this section, addressed to the House Committee on Interstate and 
Foreign Commerce. It advised that the section’s executive committee has 
unanimously voted that the retail price-fixing legislation proposed by these pills 
is fundamentally unsound and injurious to the public welfare, for the basic 
reasons then stated. 

Your telegram states that the chairman of the House Committee on Interstate 
and Foreign Commerce yesterday questioned my authority to thus submit this 
letter to it. The fact is however that I was duly authorized to write this letter, 
as now explained. The section on Antitrust Law of the New York State Bar 
Association is governed by bylaws approved by the association. They estab. 
lish an executive committee of the section and provide that it “shall have gep. 
eral supervision and control of the affairs of the section subject to the constity- 
tion and bylaws of the New York State Bar Association and the bylaws of this 
section.” The members of this executive committee include the chairman, vice 
chairman, and secretary of the section as ex officio members; and four regular 
members elected by the section. In 1958 this committee had the following ex 
officio members; Charles Wesley Dunn, chairman of the section, Jerrold G. Van 
Cise, vice chairman of the section, and Breck P. McAllister, secretary of the sec. 
tion, who are all practicing lawyers in New York City; and the following regular 
members: Robert A. Bicks, First Assistant in the Antitrust Division of the US. 
Department of Justice, Earl W. Kintner, General Counsel of the Federal Trade 
Commission, Philip T. Seymour, a practicing lawyer in Syracuse, and Taggart 
Whipple, a practicing lawyer in New York City. 

In 1958 the members of this executive committee of our section unanimously 
voted against any Federal legislation such as that proposed by H.R. 1253 and 
H.R. 2463 and H.R. 5252, introduced in the first session of the 86th Congress, on 
the ground that it is fundamentally unsound and injurious to the public welfare; 
and it did so in compliance with the bylaws of this section. At its last meeting 
on January 28, 1959, the executive committee of our section unanimously re 
affirmed its opposition to such Federal legislation. Moreover, I annex a copy 
of a telegram from the president of the New York State Bar Association, which 
officially confirms that my aforesaid letter to the House Committee on Interstate 
and Foreign Commerce, as chairman of this section, was authorized under the 
constitution and bylaws of the New York State Bar Association and by virtue 
of the specific authority of its administrative committee. 

I request that this letter be read to the House Committee on Interstate and 
Foreign Commerce at its current hearings on the foregoing bills and that it be 
incorporated in the record thereof. 

Respectfully yours, 
CHARLES WESLEY DUNN, 
Chairman. 


ANNEX 
ALBANY, N.Y., March 18, 1959. 
CHARLES WESLEY DUNN, 
Chairman, Section on Antitrust Law, 
New York State Bar Association, 
New York City, N.Y. 

You are authorized under its constitution and bylaws and by virtue of the 
specific authority of the association’s administrative committee to record with 
Congress the unanimous vote by the executive committee of the section on anti- 
trust law of our association against bills which enact a Federal law to authorize 
the manufacturer of any trademarked article to fix and enforce a uniform retail 
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ice for it throughout the United States as provided, on the ground that such 
relation in the opinion of the executive committee of the section on antitrust 
nt is fundamentally unsound and injurious to the public welfare. 


C. ADDISON KEELER, 
President, New York State Bar Association. 
The CuamrMaNn. Mr. Walsh, you are with the Atlantic Refining Co., 
of Philadelphia. 


STATEMENT OF CHARLES A. WALSH, MANAGER, RETAIL 
MARKETING DIVISION, ATLANTIC REFINING CO. 


Mr. Watsu. Mr. Chairman and members of the committee, my name 
is Charles Walsh. I am manager of the Retail Marketing Division 
ofthe Atlantic Refining Co. 

My job is to see that Atlantic Ss products are made available to the 

ublic in service stations at a price that will bring a fair rate of return 
both to the dealer who has chosen to sell the Atlantic brand and to 
Atlantic itself. 

That is why I am happy to be here today to speak in support of H.R. 
1953. I firmly believe that legislation of this type will provide the 
means to bring rational pricing into the retail gasoline marketing pic- 
ture, There seems to be a tendency on the part of many people to 
think of the oil business as big business. In a very real way this is 
amistake. 

When it comes to the marketing end of the oil business, it is actually 
made up of thousands of small businessmen retailing gasoline at their 
grvice stations, and, unfortunately, it is this end of the oil business 
that has been suffering the most from constant price wars in recent 
years. We think that fair trade legislation holds out the only real 
hope for freedom from these conditions for the vast majority of service 
station dealers. 

We know from personal experience that the public takes this man 
for granted. It expects to find his station open at almost every hour 
ofthe day or night. It wants the station to be stocked with a wide 
variety of automotive items to meet any motoring need, and it expects 
the station to be manned by competent people. 

It takes money for the dealer to keep his station operating in this 
manner, both in the original investment and in its daily operation. 
These requirements are complicated because the average dealer starts 
with limited capital. He depends on a reasonable return to keep the 
sation going. Price wars prevent him from getting this return. 

Fairtrade gives him the opportunity. Fair trade has demonstrated 
that it can turn the tide of what has been a trend of deteriorating 
service to the public in our business. The case of New Jersey is a good 
example. 

There, where fair trade has been in operation for some 3 years, we 
have seen dealers transformed from a discouraged, disheartened, and 
bankrupt group into one that is confident and building for the future. 
Today we believe a dealer in New Jersey has some assurance that he 
‘in Invest in his business and build it on sound service to the customer 
without having the rug pulled out from under him by some irrespon- 
ible price action. ; 

ut this situation has been described at length before, and I do 
tot wish to elaborate on it. It is simply a story of how the problem 
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was solved in one State. But Atlantic markets in 17 States and with 
our dealers’ help we have been able to build a reputation of quality 
products and quality service in this area. : 

We are jealous of this reputation. Yet we have seen it jeopardized 
with price wars. No brand can maintain its integrity when we . 
sold at different prices in the same market. Price ought to represent 
quality and service and it obviously does not in a price war, 

Today more than 8,500 dealers sell the Atlantic brand. In order 
to do this, they have invested their savings or borrowed money to 
set up their own business. For these men, the sale of gasoline is the 
wimary source of income. While they do sell other items and gery. 
ices, better than 70 percent of their total gross income is from gasoline 
sales. 

They recognize that they are in a highly competitive business, but 
they believe that by the intelligent application of sound merchandis- 
ing principles they can compete successfully, The one thing they 
cannot defend themselves against for very long is the price war, 
These abnormal conditions almost always bear most heavily on such 
dealers. 

A dealer who wants to hire good help, stay open the long hous 
that his customers require, and maintain his station as an attractive 
place to do business finds that he cannot do these things and still meet 
anything like the price of the man down the street who sells the same 
brand without offering any of the things that have built that brand’s 
public acceptance. 

Many of our good dealers do not weather these storms, and numer- 
ous others are soured by these experiences to the point where they 
eventually leave the service station business. The dealer suffers; my 
company suffers; and the consumer suffers, also. Though he has 
enjoyed lower gasoline prices for a time, he finds that he has paid 
for it in the lesser amount of service and care for his automobile he 
gets in its aftermath. 

So I believe in any business such as ours, when the various factors 
affecting competition are so out of balance that price is the dominant 
force, fair trade legislation 1s needed to reestablish rational and 
healthy competition on a sound basis. 

Fair trade means fair pricing. It does not mean high prices. It 
protects the consumer from invisible price increases through redue- 
tion in quality or service. 

It protects the dealer against financial ruin and monopoly, and it 
protects the manufacturer’s trademark and his product from being 
used as weapons in economic warfare. 

Gentlemen, I thank you for your courtesy. 

The Cuatrman. Thank you, Mr. Walsh, for your statement on this 
subject. 

Are there any questions? 

Mr. Drncexy. I was wondering if the Atlantic refinery has ever sold 
to any person other than its own franchised dealers? Do you make 
a practice of limiting your sales only to your own dealers, or do you 
sell to any of your dealers’ competitors ? 

Mr. Watsu. Sir, our production is such that we can handle only our 
own dealers. 

Mr. Dincetx. You do not sell to anyone else ? 
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Mr. Watsu. That is as far as tank wagon operation is concerned, 
retail marketing is concerned. 

Mr. Drnaeit. Do you sell to wholesalers ? 

Mr. WausH. Only franchised Atlantic distributors. 

Mr. Diner. Have you ever dumped any distress gas? 

Mr. Wausu. Not to my knowledge. 

Mr. Dinceii. Nota drop? 

Mr. Watsu. Not to my knowledge. 

Mr. Drneett. You speak only on behalf of Atlantic Refining Co. ? 

Mr. Watsu. Yes, sir. 

Mr. Dince.. | have no further questions, Mr. Chairman. 

Mr. Conmier. Mr. Chairman ? 

The Cuarrman. Mr. Collier. 

Mr. Cotiter. I have a couple of questions, Mr. Walsh. 

[assume that the Atlantic dealers or those that deal in your product 
also sell batteries, tires, and the normal products that a service station 
has! 

Mr. Watsu. Many of them do, Mr. Collier; yes. 

Mr. Cotzter. Would you know offhand whether they employ any 
price-cutting tactics in these other lines, in any operation of their 
business, other than in the sale of your product ? 

Mr. Watsu. I will do my best to answer that question, Mr. Collier, 
tothe best of my knowledge. 

As far as price cutting, as such, 1 would say no. Most articles such 
as tires and batteries, particularly, are sold to some extent using 
trade-in, trade-in on the old tires or trade-in on the old battery. The 
final price in many instances arrived at as what the consumer buys the 
battery for or buys the tire for is almost a negotiated price. I would 
not ‘call it a cut price. 

Mr. Cottier. In other words, your dealers, to preserve the price of 
petroleum products, shall we say, would be willing to forego any profits 
they might realize on their own trade-in policy on tires, batteries, and 
other types of products generally sold in a service station ¢ 

Perhaps I can simplify the question. Your dealers, to your knowl- 
edge, would welcome this legislation to protect price cutting in petro- 
leum products, even in the face of the requirement that it would also. 
regulate prices on the other products that they sell, aside from the 
petroleum products ¢ 

Mr. Watsu. I am not sure that I understand your question thor- 
oughly, Mr. Collier. I am talking here specifically as far as fair trade 
applies to the basic items sold in service stations, gasoline. 

Mr. Cottier. Of course, you understand when we talk about. basic 
items, fair trade would apply to all items. 

Mr. Watsu. Yes, I appreciate that. But if this were extended into 
other phases, and I can only speak for myself, I cannot speak for our 
dealer organization, I do feel, and my guess would be, they would 
welcome it. 

Mr.Cotiier. I have just one other question, Mr. Walsh. 

Do your dealers use trade premiums of any nature in any particular 
areas in the sale of gasoline, as many types of stations across the face 
ofthe country do? 

Mr. Watsu. Yes, Mr. Collier. Some of our service stations, and 
Icannot tell you the number, use trade premiums. I think you are 
referring to things such as trading stamps and that type of thing. 
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Mr. Coruier. For example do they give away glasses or offer ey. 
rate cigarettes in connection with gas purchases, and such as that? 

Mr. Watsu. I can speak personally from the point of view tha 
some of our stations do use trading stamps. I cannot from the other. 


Mr. Couturier. Do they know that fair trade might conceivably | 


affect this type of promotional program ? 

Mr. Watsn. Yes, sir; Iam quite sure they do. 

Mr. Coturer. Thank you very much, sir. 

Mr. WixurAMs. Mr. Chairman 

The Cuarrman. Mr. Williams? 

Mr. WituiAMs. Mr. Walsh, are your stations independently owned! 

Mr. Watsu. Partially, sir. We operate through lease stations and 
then what we call contract stations. A lease station would either be 
owned by the company and leased to an individual to operate, or 
leased from someone else and then we, in turn, re-lease it to someone 
else. 

An owned station would be a man who makes a sales contract with 
us to sell our brand of products through his outlet. 

Mr. Witx1AMs. But the operator is an independent businessman: 
he is not connected with your company at all ? :; 

Mr. Watsn. That is correct, Mr. Williams. 

Mr. Witt1ams. Do you consider him to be engaged in interstate 
commerce ? 

Mr. Watsu. In interstate commerce ? 

Mr. Witx1AMs. Yes. 

Mr. Watsn. Yes, sir; I do. 

Mr. Wuu1aMs. Then I presume you also advocate that he be put 
under the minimum wage law. 

Mr. Watsu. Now we are getting into a field that I hardly feel 
competent to give you an answer about. My primary job is, we will 
say, marketing. I am not too much involved either in labor relations 
or in personnel work. 

Mr. Wi11aMs. Do you consider the act of selling a tank of gas 
to a motorist to be an act in interstate commerce ? 

Mr. Watsu. Under certain circumstances, yes, I would think s0, 
sir. 

Mr. Wit11aMs. Under what circumstances? 

Mr. Watstt. Well, where a motorist is traveling, moving from one 
area to another across State lines. 

Mr. WituiaMs. I am not referring to that. I am referring to the 
act of selling the gasoline. 

Mr. Watsu. I am afraid I am ata point now where we are getting 
beyond my qualifications to diseuss it, sir. : 

The Cuatrman. Is there anything further? 

If not, thank you, Mr. Walsh, for your testimony. 

The next witness will be the Honorable Frederick Reed, the attorney 
general for the State of Vermont. 





STATEMENT OF HON. FREDERICK M. REED, ATTORNEY GENERAL 
OF THE STATE OF VERMONT 


The Cuarrman. Mr. Reed, we want to apologize for detaining you. 
We had hoped that we could get to you yesterday. I know your 
duties are very heavy and you are needed back home. 
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Mr. Reep. Mr. Chairman, I certainly appreciate that when matters 


| of the nature which transpired yesterday occur, all witnesses have to 


wait. I certainly don’t mind. Your staff treated me very courteously 
and made me feel at home. bitte 

Mr. Chairman, my statement is very short. I am wondering if it 
might be introduced into the record in its entirety. ite 

The CHarrMAN. Let it be included in the record in its entirety. 

Mr. Reep. My name is Frederick M. Reed. I am the attorney 
general of the State of Vermont. ; 
~ [wanted to appear here this morning mainly to explain to this com- 
mittee and to the U.S. House that fair trade legislation as such has 
heen before the General Assembly of the State of Vermont on three 
gparate occasions over a period of 12 years, and on each one of these 
occasions has been defeated. I thought that I might trace briefly for 
the members of this committee the course of that legislation. 

The first Fair Trade Act, so-called, was introduced in the general 
assembly of 1941 in Vermont. In the house of representatives the 
legislation received a favorable committee report, but when it came 
toa vote in the full house it was rather resoundingly defeated, 197 
members voting against, and 30 in favor of adoption. 

Following that, the 1947 session of the general assembly, another 
Fair Trade Act was introduced, limited in its applicability to the sale 
of cigarettes. But it was, as to that commodity, fair trade legislation. 
That measure passed the house of representatives after some amend- 
ment, but it was defeated in the senate. 

The last opportunity for the Vermont Legislature to consider this 
type of legislation came in 1953. At that session of the general as- 
sembly, a bill was introduced into our senate, the title and contents 
of which were almost identical to the 1941 bill. That act, like the 
1941 bill, provided by its terms that it might be cited as the Fair 
Trade Act. 

The 1953 measure was introduced into the senate and was this time 
sent to the senate judiciary committee. After some rather extensive 
hearings, the measure was reported adversely. 

Following the adverse report it was defeated, 21 of the 30 members 
of our senate voting against it and 8 voting in favor of it. ; 
I might just note that at a public hearing on this 1953 act, we had 
arather wide representation of persons appearing in opposition to 
it, The vice president of the Vermont Farm Bureau appeared; the 
executive secretary of the Vermont Cooperative Council, which at 
that time was a group of farm co-ops; and the secretary of the 
Brotherhood of Railway Trainmen; the owner of a substantial de- 
partment store; confectionery and wholesale tobacco firms; and a 

number of other individuals and groups. 

So on these three occasions, stretching, as I say, over a period of 
12 years, Vermont’s representatives have considered and rejected fair 
trade legislation which, as I understand it, is the type of legislation 
embodied in H.R. 1253, 2463, and 5252. 

While defeat of legislation in a State legislature on one occasion 
lay not accurately represent the intent of the legislative body and 
the will of the people, defeat of the same general type of legislation 
would seem to establish a position in regard to that legislation. 
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I view the action of three different sessions of our Vermont Genera] 
Assembly on fair trade legislation as having established a firm posi- 
tion ag:tinst these laws. 

Briefly, I feel that if this Congress were to pass any of this fair 
trade legislation, it would force upon us up there in the Green Moyp. 
tain State a pricing system which we have, through our own legisla- 
tive body, refused to accept. Obviously, this Congress knows what 
the national situation is in regard to this type of legislation, and wheth- 
er it is needed or not. We in Vermont cannot say. But we up there 
have said that we do not need it there. 

I have not appeared here today to say anything about the merits 
or the demerits of fair trade legislation as such, but rather to make 
known that the matter is not an open one in Vermont. 

Vermont is one of only two or three States which has never adopted 
fair trade legislation in any form. But that statement, by itself, doeg 
not indicate whether the legislature of a particular State hag ever 
given any consideration to the matter. 

My purpose, as I say, in appearing here today, is to indicate that 
we have given it consideration there. We are perfectly happy to have 
as many or as few of the States as wish adopt fair trade legislation 
themselves. The time might come in Vermont when we might wish to 
adopt it. But we do feel that we would like to have the choice, 

We respectfully urge that this committee report unfavorably the 
three bills that I have mentioned and, in fact, any other fair trade 
legislation which may be offered. 

Mr. Chairman, I think that concludes my statement. 

(Mr. Reed’s complete statement follows :) 


STATEMENT OF FREDERICK M. REED, ATTORNEY GENERAL OF VERMONT 


Mr. Chairman and members of the committee, the opportunity to appear before 
this committee is greatly appreciated. Having had some experience with Ver- 
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ation doe 


| province 


mont’s Legislature, I know of the many demands upon the time of members of | 


any legislative body. For that reason, if for no other, I shall try to be brief. 

As you gentlemen undoubtedly know, Vermont is one of the two or three States 
of the Union which has never adopted any fair trade legislation which, as I 
understand it, is the type of legislation embodied in H.R. 1253, 2463, and 5252. 
That such legislation has not been enacted in Vermont does not mean, however, 
that it has not been considered by our legislature. On three separate occasions, 
it has been introduced and defeated. It is my purpose in appearing here today to 
’ explain briefly the course of such legislation in Vermont. 

On February 14, 1941, H. 143 was introduced into Vermont’s House of Repre 
sentatives. It was entitled “An Act To Protect Against Injurious and Un- 
economic Practices in the Distribution of Articles of Standard Quality Under a 
Trademark, Brand, or Name.” The act was denominated, by its own terms, the 
“Fair Trade Act,” and provided, generally, for the same things as does the 
legislation now pending before this House. The bill was referred to the com- 
mittee on public health and was favorably reported by that committee, Not 
withstanding such report, the measure was defeated, 197 voting against, and 30 
in favor of, adoption ; see 1941 House Journal, p. 309. 

At the 1947 session of Vermont’s General Assembly, H. 195 was introduced. 
This bill was limited in its applicability to the sale of cigarettes, but as to this 
commodity was fair trade legislation. After amendment by the house, it passed 
that body. The senate defeated the measure; see 1947 Senate Journal, p. 374. 

The third and most recent opportunity for the Vermont Legislature to consider 
this type of legislation came in 1958. At that session of the assembly, a Dill 
was introduced into the Senate (S. 26), the title and contents of which bill were 
almost identical to the 1941 legislation referred to above. This act provided that 
it, too, might be cited as the “Fair Trade Act.” The measure was referred to 
the senate judiciary committee, on February 26, 1953, and after extensive hear- 
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ings Was reported adversely on April 15, 1953. It was defeated decisively, 21 of 
the 30 senators voting against passage, and 8 voting in favor of passage. Ata 
public hearing on S. 26, opposition was expressed by the vice president of the 
Vermont Farm Bureau, the executive secretary of the Vermont Cooperative 
Council, the secretary of the Brotherhood of Railway Trainmen, the owner of 
q Vermont department store, the owner of a confectionery and tobacco wholesale 
frm and a number of other individuals and groups. 

Thus, on three occasions, extending over a period of 12 years, Vermont's 
representatives in its general assembly have considered, and rejected, fair trade 
iegislation of the type embodied in H.R. 1253, 2463, and 5252. While defeat of 
legislation on one occasion may not accurately represent the intent of a legis- 
jative body, repeated defeat of the same general type of legislation would seem 
to establish a position In regard thereto. I view the action of three different 
sessions of Vermont’s General Assembly on fair trade legislation as having 
atablished a firm position against such laws. 

Since Vermont has never had a Fair Trade Act, so-called, its supreme court 
has never passed upon the constitutionality thereof. It is my understanding 
that the question has been passed upon by the courts of several States and that 
in some instances a repugnancy to State constitutions has been declared. 

The fair trade measures now pending before this honorable house, should any 
of them be passed, would force upon Vermonters a price system which we have, 
through our own legislative body, refused to accept. Whether the national situ- 
ation does or does not require this kind of regulation is, of course, not within our 
province to judge, but the Vermont Legislature has indicated plainly that the 
situation in our State does not require such regulation. 

It is not my purpose, in appearing before this committee, to urge the merits 
or demerits of fair trade regulation, but rather to make known that the matter 
isnot an Open question in Vermont. Taken by itself, the bare statement that 
ertain jurisdictions have never enacted a particular law leaves open the ques- 
tion of what consideration, if any, has been given that law. I have tried to 
demonstrate here today that a good deal of legislative consideration has been 
given in Vermont to fair trade regulation, and that a firm position against it 
has resulted. 

If some States wish to adopt a pricing system such as is contemplated 
in the bills pending before this committee, we in Vermont have no objection. 
We do object to congressional action which would force such a system upon 
us against our will and we respectfully urge this committee to leave us the 
choice by reporting unfavorably the pending fair trade bills. 


The Cuarrman. Thank you very much, Mr. Reed, for your state- 
ment. 

Mr. Williams. 

Mr. Winziams. I do not have a question, but I wish to compliment 
you and to express my full and complete endorsement to the state- 
ment that you have made with reference to permitting the people 
of Vermont to exercise their own judgment, to be free from Federal 


| force laws of this nature. 


I just trust that the people of Vermont will be equally considerate 
ofsome of the Southern States and their legislatures when they at- 
tempt to handle matters within their own States according to local 
needs and local conditions. 

Thank you. 

Mr. Reep. Thank you, Mr. Williams. 

| Mr. Movtper. You made the statement that this bill would force a 
; piece system. JI do not understand that the bill compels a price- 
| fixing system. It is purely a permissive proposition to let smaller 
business concerns be stabilized, and not be the victims of price wars. 

Mr. Rexp. I look to what I think the effect of legislation will be, 
Mr. Moulder, and if Federal fair trade legislation were to be intro- 
duced, I cannot comprehend but what substantially all of the basic 
tommodities which we in Vermont or in any other State buy would 
won be fixed as to the price through the fair trade legislation. 
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The CuarrmaNn. Mr. Bush. 

Mr. Busn. What are the vital reasons why your legislature de. 
cided that they did not want the Fair Trade Act passed ‘ | 

Mr. Rexp. Well, sir, it would be difficult for me to do more than I | 
have done in the investigation of this matter before I prepared my 
statement ; that is, to check the record to see what group of our citizens 
opposed the bill. 

I think that the fact is that we have a rural population, a rural pop- 
ulation which has, for many years, had as its primary economic moti. 
ration agriculture. I think that in rural areas you do not run into 
the problems which perhaps the metropolitan areas find, and bysj. 
nessmen in metropolitan areas find. But in any event, I think ogy 
people in the rural areas do not desire to have a price fixed. I think 
they want to be able to shop around. 

For years our people have done a good deal of business with mail 
order houses, Sears, Roebuck, Montgomery Ward. 

I think we in Vermont, as much as any place, look for bargains; 
we look for low prices of quality items. Those are my own personal 
ideas on a few of them as to why the legislature may have acted as it 
did. But, of course, I cannot speak subjectively for the members, 
the individual members, of those bodies at the time this legislation 
was defeated. But, as 1 say, we had a very representative group ap- 
pearing in opposition. I can only think that those were some of the 
reasons which motivated the action I have spoken of. 

Mr. Busu. In other words, your people have taken the position that 
they want the competition to set the price, pretty much ? 

Mr. Reep. I think so. That is a very fair statement; yes, sir, 

Mr. Movuper. As I understand, this bill would not prevent com- 
petitive prices. 

Mr. Reep. Mr. Moulder, as I say again, when I look at legislation 
and study legislation and try to determine intent, we also look to the | 
effect. of legislation. I just cannot comprehend, as I say, that if | 
Federal fair trade legislation were enacted, I cannot comprehend but | 
that almost every commodity which we purchase in Vermont, or peo- | 
ple purchase anywhere throughout the United States, would not be 
subject to fair trade prices. I just cannot believe but that that would 
mushroom out into practically ever field and every commodity. 

The CuatrrmMan. Mr. Moss. 

Mr. Moss. Mr. Reed, first, in commenting on your last statement, I 
believe that my State of California was the first to have fair trade 
legislation. For quite a number of years it operated with very tight 
control. We have had a few holes punched in it. But as I recall 
during that period, and I was actively engaged in the retail business, 
we had a great. many items, not taking advantage of fair trade, in 
competition with items which were fair trade. So on the basis of 
our experience, I would say that your assumption certainly would 
appear to be wrong. 

Mr. Reep. Sir, I would defer to your experience in California. 
May I say again that we are more than willing to have California 
or any of the other 50 States adopt fair trade legislation and keep 
it in force as long as they wish. 

Mr. Moss. We would love to do that, if it were not for some of these 
nice organizations that set up around on the edge or in areas where 
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there are no fair trade laws, and through their mail order activities 
a reut us. 
* * Reep. Yes, I appreciate that, Mr. Moss. 
nI | Mr. Moss. As I understand the force of your statement here, it is 
my | that having acted on three occasions, the last time in 1953, in the 
ens Legislature of Vermont, that it is your conclusion that the people of 
Vermont are opposed to fair trade legislation. 
D0p- Mr. Reep. Let me say again, Mr. Moss, that we have taken a posi- 
oti. tion against fair trade legislation, but I think what we are opposed 
into | to is to have the Congress impose a system upon us which we have 
usi- voted against. 
ou Inanother 2 years, in another 4 years, we might very well adopt 
hink fair trade legislation if it was optional with us. The conditions are 
changing in Vermont very rapidly. The economic conditions are 
mail shifting up there. 
Mr. Moss. Are you here at the request of the legislature? 
‘ins; | Mr. Reep. This appearance is voluntary in a certain sense of the 
onal | word. I have the record, of course, of what our legislature has done. 
asit | Mr. Moss. The act of your legislature was not to put into effect a 
bers, | given roposal before it, and they did not have before them the ques- 
ation | tonof any action of the Congress # 
pap- | Mr. Resp. As I understand the law for many years has left it. 
f the There has been enabling legislation on the books which permitted the 
States to do this. 
‘that | Mr. Moss. They acted against a specific piece of legislation which 
was before the legislature at that moment for consideration ? 
, sit, | Mr. Remp. Yes, very definitely. 
com-| Mr. Moss. You do not know whether they would have considered 
alternatives if they had been offered ? 
lation | Mr. Reep. No. 


to the} Mr. Moss. You can only judge the act of the legislature on the 
rat if | specific bills before it, and they did not in these three instances pass 


d but | apiece of given legislation ? 

rpeo-| Mr. Reep. That is right. 
not be| Mr. Moss. And that is all the record you have? 
would; Mr. Reep. Absolutely. 

Mr. Moss. Those are all the questions I have. 

Mr, Frrepet. General Reed, am I correct that you say your State 
ent,I | 8 mostly rural and the people deal with catalog houses, Sears, 
trade | Roebuck, and Montgomery Ward? 

7 tight Mr. Reep. Yes. 
recall} Mr. Friepet. Would this bill in any way, shape, or form, affect 
siness, | Sears, Roebuck and Montgomery Ward in cataloging and selling the 
ude, in Way they do now ¢ 
asis of Mr. Reep. I perhaps should have said that there are other houses 
would | "ith which people in our State deal. Sears, Roebuck and Mont- 
} enery Ward, probably, since they do not sell a trade name item, or 
fornia. | least only their own trade name item, probably wouldn’t have any 
ifornia | “siderable effect. 
d keep | Mr. Frrepet. I have one more question, and then I will be through. 
_ Has the State legislature of your State passed any act to curtail loss 
vf these | leaders ? 
,where| Mr.Reep. No. It has never been offered, to my knowledge. 
The Coamman. Mr. Brock. 
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| 
Mr. Brock. Mr. Reed, I want to enlarge upon the question of My | Mr. 
Moss, my colleague. You are here merely as a private citizen of the| The 
State of Vermont, are you not, in reporting the actions that have been | If n 
taken by the Vermont Legislature at different times? You have not | hereto 
been sent here at the specific request of the legislature to appear | Mr 
against this bill? The 
Mr. Reep. No; there has been no joint resolution in either of the 
three sessions nor at the present session which placed on record the STATE 
votes of the legislature in these regards. FRA 
Mr. Brock. They have not studied this present piece of legislation 
that we are hearing testimony on, and they did not send you in to AL 
testify against it ? ¢ 
Mr. Reep. No; they did not, by joint resolution, put the matter yp. 
before Congress. 


s 


Mr. Brock. That is all I have. 7s 
Mr. Wirtu1ams. Mr. Chairman, may I ask one more question! pe 
The Cuatrman. Mr. Williams. The 
Mr. WituiaMs. General, do you consider, as a lawyer, is your con- Mr 
struction of the Commerce Act such that you would consider the act of wal 
of selling and retailing to be an act in interstate commerce? cussed 


Mr. Reep. I feel that when the goods have been purchased by a believe 
retailer, depending on how he takes his goods whether on consign- 
ment or some other form, I consider that when the retailer has bought If it 
a stock of goods and moved them into his shelf, that interstate com- like to 
merce stops at that point. 

I feel, personally, although I don’t think that the authorities would | Mr. W 
necessarily support my position all the way, I feel that the sale bya 
retailer to a consumer within the State of Vermont or any other State M 
is an intrastate transaction. of the 

Mr. Witi1ams. Do you know of any precedent whereby the Federal | Strect 
Government extends the commerce clause of the Constitution to the | 
extent of assuming jurisdiction over retail sales of that nature? | oxtens 

Mr. Reepv. Well, only certainly in those instances where under | 
emergency conditions a system of price stabilization programs— | ¢yjif; 

Mr. Wruu1ams. You are speaking, of course, in times of national | 


emergency. pee 
Mr. Reep. That is right. calebr 
Mr. Wii11aMs. I mean under normal circumstances. An 
Mr. Reep. Under normal circumstances, I should not suppose that Califc 
the Congress does have that authority, under the commerce clause, | yp ; 
Mr. Witu1aMs. Under the preemption doctrine which has been put the. 


in application by the Supreme Court, do you anticipate that if this} gio 


legislation should be passed, that there would be problems arising | o¢ ¢,, 
with respect to that when a State begins to legislate to pass laws deal- any i 
ing with retail concerns ¢ men ¢ 

Mr. Reep. Well, as the Court’s interpretation of preemption pres | 4n4 4 
ently stands I don’t suppose the States could legislate after this Con- } g0, 
gress had legislated. It : 

Mr. Wiu1aMs. Then it is your opinion, and I am inclined to agree |), 5, 
with you, that once this act has passed, the State has yielded its Juris | },., , 
diction over retail merchandising ? object 


Mr. Reep. Certainly in the broad general sense, Mr. Williams! 7. 
think that is very true. 
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Mr. Wau1aMs. Thank you. 


The CuairMaAN. Are there any further questions ? 
If not, thank you very much, General Reed, for your appearance 
here today. 


Mr. Reev. Thank you, Mr. Chairman. 
The CuHarrMaN. The next witness will be Mr. Stanley A. Weigel. 


sfATEMENT OF STANLEY A. WEIGEL, ATTORNEY AT LAW, SAN 
FRANCISCO, CALIF., BAR, REPRESENTING THE CALIFORNIA 
GROCERS ASSOCIATION AND THE CALIFORNIA PHARMACEUTI- 
CAL ASSOCIATION 


Mr. Weicev. Mr. Chairman, may I have leave to file with the clerk 
ny rather lengthy written statement, together with photocopies of the 
request that I appear before you, and may they be deemed read as of 
this morning ¢ 

The CuairMAN. They will be included in the record. 

Mr. Weicet. Mr. Chairman, may I say that having had the pleasure 
of watching the labors of this body for some time, and having dis- 
cussed with some of the witnesses what has transpired before, that I 
believe that practically all that is to be said on this subject, with per- 
haps two or three exceptions, has already been said. 

If it please the chairman and the members of the committee, I would 
like to try to confine my testimony very briefly. 

The Cuairman. First, will you identify yourself for the record, 
Mr. Weigel ? 

Mr. Weicev. Yes, sir. 

My name is Stanley A. Weigel. [am an attorney. I am a member 
of the law firm of Landels, Weigel & Ripley, located at 275 Bush 
Street, San Francisco, Calif. 

Tappear here at the request and on the authorization of two rather 
extensive trade associations in the State of California, with which I 
am sure Mr. Moss of this committee is familiar. One of them is the 
California Retail Grocers Association, which comprises most of the 

ry stores throughout the State of California, with a membership 
of over 5,000 grocery stores. This organization, incidentally, will be- 
celebrating its 60th anniversary in my State this coming year. 

And I appear, in a sense strangely enough, also on behalf of the 
California Pharmaceutical Association, which was founded before the 
turn of the century, which has a membership of in excess of 3,000 of 
the 3,700 drugstores in the State of California and which has, in ad- 
dition, a sikanberahip of several hundred, many hundreds, as a matter 
of fact, licentiates of pharmacy. I use that word “strangely” not in 
any invidious sense, but for the reason that, as I am sure the gentle- 
men of this committee know, in many matters, at least, the druggists 
and the grocers find themselves on the opposite side of the legislative 
fence. 

It seems to me to be not without important significance that here 
you have two groups, sometimes antagonistic to each other, who are 
here and, through me, in unqualified support of the principles and 
objectives of what is popularly referred to as the Harris bill. 

I would like to add that although it would come from others better 
than myself—I could verify this if you wished—that it has been my 
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privilege to have been identified with fair trade matters for longa, 
than I care to admit, since 1933 when the first statute was passed with 
teeth in it in the State of California. | 

If that, Mr. Chairman, adequately, for the moment, identifies me, } 
should like to make a few observations that may perhaps be of gop 
service to you and your colleagues on this committee. 

First of all, I have heard, and you gentlemen have heard, a great 
deal of talk about price fixing in opposition to measures such as the 
Harris bill and the Boynton bill. 

I think that this term “price fixing,” requires a little thought from 
everyone. I think we have to remember that in a free enterprise sys. 
tem, you just cannot have business enterprise without somebody fixin 
a price, whether you have this legislation or not. No one can sell 
anything unless he decides or fixes the price at which he will sel] it 
and no one can sell anything unless a buyer fixes the price at which 
he will buy it. 

So, price fixing is an essential ingredient of any form of trade. 
But there is a form of price fixing which seems to have escaped the 
attention of some of the witnesses. That is the price fixing by the 
price cutter. The price cutter insists that he has the right to use a 
name, a well-known trademark brand or name, and fix the price that 
he insists is the right.price, or the price at which he wants to sell, 
regardless of its consequences upon that commodity. This, too, is 
price fixing. 

I have one other point on this subject. 

If you take this sign which has the word “witness,” on it, and if you 
would substitute for that word—this happens to be approximately the 
size of a large-size carton of Alka Seltzer, which is a well-known 
product. Assume that says “Alka Seltzer” on this sign. When the 
retailer buys that from the Miles Laboratory, the manufacturer of 
Alka Seltzer, he buys the commodity. No one questions but what he 
owns that commodity. It is to do with as he pleases. But the lawis 
that he does not buy the trademark Alka Seltzer. It could be any 
other trademark, but this one just occurred to me. That remains the 
property of the owner of the trademark, the Miles Laboratory people. 
But he does not want to sell what he owns at any price, he does not 
want to sell that physical commodity which he owns at any price he 
chooses. What he insists upon doing is to sell that commodity with 
a name he does not own at a price which damages the name. 

This is elaborated upon extensively in my statement. 

If you were to take off of that carton of Alka Seltzer, remove from 
that, the trademark or brand “Alka Seltzer,” these people who have 
been coming before you and arguing that they have an inalienable 
right to do as they wish on this matter of prices, would not have the 
slightest bit of interest in selling that commodity at a cut price, be- 
cause they are using that price to steal the goodwill symbolized by 
the trademark, which they didn’t buy. They bought the physical 
commodity but not the trademark. 

There is just one other thing that I would like to be bold enough to 
touch upon. 

I have noticed that Mr. Williams has appropriately inquired of 
the impact of a measure such as the Harris bill upon State rights. 
I do not profess to be an expert on States rights. But I would like 
to offer one or two suggestions that may be relevant on this subject. 
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As far as I understand States rights, and we in California are 
proud of our State, it is the idea that the sovereignty of the State, and 
its good reputation, and by and large the right of its people to go 
about their own business in their own way, must yield minimally to 
the larger needs, if they be that, of the Nation as a whole. 

If I may say so, the sovereign State of Mississippi 

Mr. Witu1aMs. My sovereign State. 

Mr. Weicen. Well, sir, with your permission, your sovereign State. 

Mr. Williams, I am not sure I can satisfy you, but I want to offer 
these thoughts for what value you may place in them. 

But they adopted through its sovereign legislature a fair trade 
statute. The fair trade statute of the State of Mississippi went 
through the trial court, where it was scrutinized by the trial court of 
the State of Mississippi, then went up to the Supreme Court of the 
State of Mississippi. The Supreme Court of the State of Mississippi 
found the fair trade act good for the people of Mississippi, upheld 
thestatute and said, “This is the sovereign policy.” 

Actually, as I think you know, Mr. Williams, the Supreme Court of 
your State said that this was enacted in support of a public policy 
of the State of Mississippi, and this law is constitutional as measured 
against the Constitution of the State of Mississippi. 

There is one side of the coin, sir, of this matter of States rights to 
which I would like to invite your attention, and that is that although 
this be the policy of the State of Mississippi, which in this instance 
happens to be common public policy with that of my own State, the 
State of California, and although it is the will of the legislature, and 

resumably the people, and of the courts, and of the merchants in the 
State of Mississippi, that if a person elects to sell a product identified 
by a trademark, and if the manufacture of that commodity, to pro- 
tect that trademark has, under the State fair trade act of the State 
of Mississippi, established in the face of competition a price which, 
if it is too high, will drive him out of the market, and if it is too low 
will drive him to bankruptcy, if he has established a price, that no one 
may sell that commodity with that trademark at less than that price 
established in the face of competition. 

What, under the existing state of things, sir, happens to the public. 
policy of the State of Mississippi in this context? It is ruined and 
destroyed and undermined, and the merchants of the State of Missis- 
sippi are accordingly ruined, destroyed, and undermined, and the 
consumers of the State of Mississippi are mislead in ways that I could 
elaborate upon, but I shant, by catalog houses from the District of 
Columbia, just taking the instance closest at home, by catalog houses 
from Michigan, by catalog houses from Ohio, by catalog houses of 
States the courts of which happen not to approve of the fair trade 
laws, and in this way the policy of the State of Mississippi is com- 
pletely undermined and its merchants are victimized, if 1 may use 
that term, and I think it is a fair term, by out-of-State activity violat- 
~ ons licy of the State of Mississippi. 

r. atshive (presiding). May I interrupt you a moment? 
| Mr. Weice.. Yes, sir. 

Mr. Witu1aMs. I quite agree in what you say. I do not agree that 
it has been completely undermined, because it has worked fine in Mis- 
| sissippi. But when a person in Mississippi orders from a mail order 
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house in Washington, D.C., that mail order house, by sending him 





that package directly from Washington; that is, the consumer is ig 
engaged in interstate commerce. nt *¥ 
I have no objection whatsoever to putting interstate business under oe 
Saal the sov' 
a Federal Fair Trade Act. ‘ 
What I am objecting to is putting an intrastate transaction unde | te 
Federal jurisdiction. Mr. 1 
I do not want the State of Mississippi to yield to the Federal Goy. - here 
ernment and this crazy Supreme Court, if you want to know the truth p Ae 
with their preemption doctrine, the right of the State of Mississippi "I will 
under its reserved powers under the Constitution, to conduct its own Mr. 1 
affairs and take jurisdiction over purely intrastate transactions, f the ; 
Mr. Wercex. I am afraid, sir, that I cannot quite satisfy you on this : of 
subject. But may I offer one other thought which I would invite you | shrough 
to consider, which may help. 
Mr. Wuutams. In talking about the situation you are thinking soe oa 
about, I am more than ready to go along with it. Mr. V 
Mr. Weicet. May I offer one more thought to you, if it be that, Mr, ¥ mi 
Williams ? j tu 
I think a good deal of the States’ rights that you refer to is the Tre | 
product of a pride and reputation, and a proper pride. I wonder if | happe 
you analyzed, sir, down to the bare bones, the impact of a measure odive 
such as the Harris bill, whether, if we really get down to the bare of the ] 
bones of it, whether we really are, by Federal legislation, imposing the it at 
will of the Federal Government upon merchants or people in the State | “fy. | 
of Mississippi. I think not. Mr. 1 
I think that instead of doing as has been done regarding this as an (Mr 
invasion of the local and purely intrastate transaction, that is to say, a 
the sale of the commodity at the crossroads of a small community ora $1 
large community in Mississippi, this does not seem to me, as a lawyer, 2 
to be interstate commerce. Pe faa 
Mr. Wiiu1aMs. Of course it is not. Ripley. 
Mr. Wetcet. I agree with you. But I would like to offer you this | 1 appe 
thought: To the extent that that transaction involved a species of | “Ov, S: 
theft of the goodwill, of a trademark, it seems to me you havea little | oximat 
different proposition, You have a Federal interest in the preserva- | This ass 
tion of the integrity of trademarks. Goth ant 
I cannot win this debate with you, and I do not mean to debate with a 
you, sir, but I wanted to offer these thoughts. | neubers 
Mr. Wiuu1aMs. You may win it. I have been working on that de- | in Califo 
bate ever since I have been in Congress. | selves ov 
May I say this: There is another thing involved in this, and that is | i= 
the question of property rights and who shall assume jurisdiction over | Bach ass 
individual property rights. When a druggist receives his goods from | way te 
a wholesaler or distributor, and pays that wholesaler for those goods, | _ It seer 
those goods become his. | wes 
Mr. Wercet. I agree. Peed 
Mr. Wiii1ams. And to do with as he sees fit, So he can sell, He | but dang 
has already paid for the trademark at the time he pays the wholesaler | tay has 
for those goods. They become his do do with as he sees fit. a> 
Under the Constitution, as you well know as a lawyer, nobody in | the deep 
God’s world has a right to interfere with his control over his private | vould bi: 
property, except the several States under their reserved powers, | er 
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| 
| Mr. Weicev. In this connection, I would say, Mr. Chairman, that a 
r, | great measure of help in the Harris bill lies in the fact that it pre- 
| serves, and carefully ——— the Federal legislation accommodating 
nder | jhe sovereign State laws so that the public policy of Mississippi is 
recognized by this legislat ion. 
nder| fr, Movitper. Mr. Chairman? 
Mr. WILLIA ms. Of course, we can debate this. Anyone who comes 
Gov- | yy heré from Mississippi has to be able to talk for at least 60 days 
ruth, githout stopping. I expect I could “out-wind” you in this. 
sippi {Twill yield to Mr. Moulder. _ . 
own Mr. Moutper. When the retailer, of course, comes into possession 
of the goods in the course of an interstate transaction for the pur- 
1 this pose of resale, that same principle applies to the consumer who buys 
syou | through a mail-order house. If that 1s interstate commerce, then, of 
; course, sale from outside the State to a retailer for resale is also inter- 
king gate commerce. 
Mr. Weicen. Yes, sir. ; 
, Mr. | might say, Mr. Moulder, that your question invites me to re- 
gectfully correct the acting chairman. fics 
sthe | The law is well settled, whether any of us agree with it or not— 
ler if | {happen to agree with it—that the sale of the commodity does not 
asure involve asale of the trademark. ‘The trademark remains the property 
bare of the person whose goodwill it symbolizes. This is settled law, as 
§ the — it should be. 
tate | Mr, WiLLtaMs. Have you concluded your statement ? 
Mr. WeIceL. Yes, sir. 
asan | (Mr. Weigel’s complete statement follows :) 


D Say, 
yora STATEMENT OF STANLEY A. WEIGEL, OF THE SAN FRANCISCO BAR 
wyer, My name in Stanley A. Weigel. My address is 275 Bush Street, San Francisco, 


| Calif, I am a member of the San Francisco law firm of Landels, Weigel & 
Ripley. ok BO , 
1 this appear at the request and on behalf of two California retail trade associa- 
. | tions, each of which is wholly independent of the other. 
16s of One is the California Grocers Association, which has a membership of ap- 
little | ptoximately 5,000 retail grocery stores located throughout the State of California. 
serva- | This association, organized at the turn of the century, will be celebrating its 
(th anniversary next year. 
The other is the California Pharmaceutical Association. The roots of its 
organization go back to the year 1868. It was organized formally in 1906. Its 
nembership comprises preponderantly more than 3,000 of the 3,700 drugstores 
at de- | in California as well as hundreds of licentiates of pharmacy who are not them- 
selves owners of drugstores. 
hat is | Aphotocopy of the request and authorization from each association on behalf 
' of which I appear before you has been filed with the clerk of the committee. 
Over | fach association has been good enough to give me complete freedom with respect 
from | tomy testimony before you and my sole aim is to offer the truth as I see it. 
roods, It seems to me to be significant that these two associations, which so often 
7 lave great differences in objectives and points of view, join in support of enact- 
| ment of legislation by this Congress to protect owners of trademarks against 
} ispecies of piracy as well as to protect the public and trade against a subtle, 
|. He | but dangerous, form of unfair competition which so often in our economic his- 
esaler | “ty has clogged channels of interstate commerce. 
| In careful consideration of the objectives underlying measures designed to 
dy i frotect trademarks against price piracy, each member of this committee deserves 
ly mM the deep thanks of all who seek to preserve free enterprise in our country. I 
rivate | vould have you believe that this is no mere perfunctory expression. 
| Itisborn of many years of experience in the fields of law relating to distribu- 
| oa of mass produced consumer goods identified by trademarks. 
| 39207—59- 23 
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long observation of the realities of the American marketplace, as distinguished 


from theories and platitudes about it. It is born of those frank truths whic | 


businessmen share with their lawyers. 

Sound protection of small businesses and maintenance of an economic Climate 
in which they flourish is imperative for reasons far transcending sentimentality 
Preservation of economic freedom and, in the end, even political freedom, re- 
quires the continued existence of thousands upon thousands of flourishing inde- 
pendent business enterprises throughout our country. E 

In my opinion, and by way of quick summary of my testimony, prompt enact. 
ment of legislation along the lines of H.R. 1253 and H.R. 2463 is of the utmog 
importance for these eight reasons: 

a Trademarks play an important role in making effective competition pos- 
sible. 

2. Bait and leader practices in the sale of trademarked articles undermine 
genuine competition. 
. Such practices sow the seeds of recession. 

. They drive independent businessmen to the wall. 

They promote monopoly. 

They hurt the public. 

. They endanger the free enterprise system. 

. For all these reasons, provision of a means for stopping such practices js 
important to the public welfare. 

Let me now undertake to spell out all of the foregoing. 

Our starting point is a correct understanding of the important functions of 
trademarks and of prices. 


20 ID OUP 


CONCERNING TRADEMARKS 


Throughout, I use the term “trademark” in its broadest generic sense and 
as including brands and names as well as other symbols of identification. 

One vital function of a trademark is to identify the product and its source. 
This mark of identity is extremely important to the consumer. If the product 
is to his liking, the trademark enables the consumer to choose it again and 
thus to show his satisfaction. If the product it not to his liking, the trademark 
enables the consumer to avoid it, and thus show his dissatisfaction. 

Without trademarks, modern commerce—particularly the mass production 
and distribution which contribute so much to our American well-being—would 
literally be impossible. If goods were not identified by trademarks, one pro- 
ducer could palm off his product as that of another. Buyers would have no 
ready means of choosing the product of one manufacturer from that of another. 


There would be no effective way of rewarding the producer of quality goods | 
at fair prices by repeat purchases. Nor would there be any effective way of | 


avoiding shoddy goods at low value. Advertising would be a waste of time 
and money. Why should a product be advertised by one maker or distributor 
unless it is readily distinguishable from competing goods of other makers or 
distributors? 

The importance of the trademark is that it is a symbol of goodwill. In olden 
days, when trading was local within small communities, each consumer knew or 
knew of the blacksmiths, the bootmakers, the grocers, the bakers, the clothiers, 
and other merchants who usually were manufacturers and retailers combined. 
By observation and by word of mouth, the townfolk learned which tradesmen 
could be counted upon for quality, fair treatment, and fair prices. When trade 
was highly localized, the trademark was not important. But even in those 
days and in that setting, some manufacturer-retailers, proud of their craftsmat- 
ship, were wont to put a symbol on their products to show it came from their 
hands. 

Today, the flow of trade is not bounded by the limits of any town. Indeed, 
it is not bounded by the limits of any city, nor of any State nor, for that matter, 
of any nation. 

The trademark today is the principal, if, indeed, not the sole means by which 
the buyer can select the product he prefers and avoid the product which he does 
not want. It is the sole means by which the producer can earn the goodwill 
of countless consumers whom he does not know and who know him only through 
his trademark. 

That is the reason why thousands of American producers and distributors 
consider their respective trademarks as precious assets. Although the trade- 
mark may show on the balance sheet as being worth only $1, top management 
of any respectable manufacturing concern will testify that it is one of the firm's 
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most priceless assets. This is why trademarks are SO zealously guarded against 
infringement. It is why the policy of the law, in the public interest as well 
as in the interest of the trademark owner, is to prevent copying, imitation, 
palming off, and other injury to trademarks. 


CONCERNING TRADEMARKS AND PRICES 


There is a connection between trademarks and prices. 

Before spelling out that connection, let’s give a little consideration to prices. 
And let’s face, head on, the unfortunate misconception which attends the term 
“price fixing.” The phrase is, of course, psychologically odious. But in getting 
at the facts, we must be guided by reason, not by epithet or emotion. } 

The plain fact is that there is always price fixing in any economy. — There has 
tobe. There cannot be a sale or purchase of anything unless a price is fixed. 
Byery seller has to fix a price at which he will sell ; otherwise there can be no 
trade. And every buyer has to fix a price at which he will buy ; otherwise there 
ean be no trade. 

In our free enterprise system, the advertising of prices is important. The 
advertised price performs a number of useful and necessary functions. In the 
area of products manufactured for consumers and identified by trademarks, the 
advertised price performs three important functions. 

First, it enables the prospective consumer to decide if he or she is interested 
in the particular product at the particular price as against competing products 
at the same or different prices or as against wholly different products for which 
the consumer may prefer to spend. 

Second, the advertised price represents each manufacturer’s best judgment, 
based upon reckoning with competition of all kinds, as to what consumer price 
will support .fair profit to wholesalers, to retailers, and to the manufacturer him- 
self in covering the costs of production and distribution. 

Third, the retail or consumer price is customarily the basis for determining 
trade discounts. 


HOW BAIT AND LEADER PRACTICES CAUSE PRIVATE AND PUBLIC INJURY 


Unless the independent manufacturer of trademarked products has some means 
of establishing and maintaining a reasonably standard price to consumers, bis 
access to the market can be destroyed through no fault of his own. Here is 
precisely how that happens, how it has happened at fateful and painfully fre- 
quent intervals in the United States during the past 75 years, how it has hap- 
pened during the course of the last year, and how it is happening at this very 
moment. 

For purposes of illustration, I use fictitious names, fictitious products, and 
fictitious prices, but the resemblance to real manufacturers, real products, and 
real prices is intentional and accurate. 

The American Clock Co. is an independent producer of electric clocks. A 
small but prosperous manufacturing concern, it is 1 of more than 20 domestic 
producers of electric clocks. It is in direct competition with each and all of the 
others. Its best-known, best-selling product is an electric clock produced to re- 
tail at $10. It calls this clock, let us say, the American Ten. It nationally 
advertises that clock under that name at that price. 

The American Clock Co. sells the American Ten to independent retailers. It 
depends upon such retailers throughout the country to make the American Ten 
available to consumers everywhere. The clock is a good and serviceable one. 
Itbrings good value to consumers at the $10 price, which returns no more than 
reasonable profit to the average retailer. The American Clock Co.’s price to 
Mailers yields the manufacturer, in turn, no more than a reasonable profit 
tbove cost of production and overhead expense, 

Consumers buy the clock at the $10 price. Each time a consumer selects 
the American Ten, he has chosen it over scores upon scores of other electric 
docks produced by other manufacturers and available at a wide range of prices 
fimning from $4 to $40 or more. The American Clock Co. prospers. 
ell the American Ten, doing well on the item. 

Then one retailer in the city of Midtown, U.S.A., gets what he considers to 
a bright idea. It suits his type of retail operation, which he carries on 
mder the name of Bargain Discount Center. He buys some American Tens 
ftom the American Clock Co., or, if the American Clock Co. declines to sell 
him, he talks some of the many retailers of American Tens in Midtown into 
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selling him a supply. He then advertises the American Ten at $6.99. At thi 
price, the sale brings him little or no profit above invoice cost and overhead 
expense of doing business, 

But consumers flock to his store to buy the bargain. Bargain Discount 
Center has thus developed what the trade calls store traftic. The customers 
who come in to buy the bargain on the American Ten may or may not actual 
purchase it. Some may have been persuaded to buy another clock, which vielay 
high profit to Bargain Discount Center. Or they may buy the American Ten 
at $6.99, but be persuaded during their visit to buy something else as well on 
which the retailer makes a handsome or even an unconscionable profit, The 
proprietor of Bargain Discount Center has many articles in his store which 
are blind or not well known and on which his gross selling mar 
anywhere from 75 to 300 percent. 

All the other retailers in Midtown who handle the American Ten find that 
they can no longer sell it at the $10 price. They must either meet the cut Drice 
or lose the sale. If they meet the $6.99 price, the chances are that Bargain 
Discount Center or some other retailer aping it will drop the price even lower 
When the salesman for the American Clock Co. whose territory includes Mid. 
town calls upon the regular retailers urging them to buy more American Tens, 
he gets no orders, but does get plenty of abuse. The great number of regular 
retailers just don’t buy products which they cannot sell at a fair price including 
a reasonable profit. 

Neither, for that matter, does the price cutter, as to the bulk of his stock 
in trade. He is engaged in business for profit, not in charitable good works, 
The price cutter loses interest in the American Ten after his quick exploitation 
at the bait or leader price of $6.99 has served its purpose and lost its punch, 

Sales of the American Ten in Midtown come to a virtual standstill. 

But Midtown is only one American community. There are thousands upon 
thousands of others. Each has its own prototype of Midtown’s Bargain Dis 
count Center. In each community the exploitation of the American Ten js 
repeated and in each the results are the same. 

American Clock Co.’s production and its own sales of the American Ten are 
perforce reduced, seriously reduced. 

At least some of the workingmen and workingwomen employed in American 
Clock Co.’s factory are laid off. So are some of its salesmen. Thus new names 
are added to the rolls of the unemployed. Unless the picture changes for the 
better, there will be others. 

That is far from all. 

We have already multiplied Midtown by the many thousands of other com- 
munities and cities in the United States in order to see the larger picture. 
But we have been considering only the American Clock Co. and its principal 
product. We must multiply again and again and yet again, because the Ameri- 
can Ten is only one of thousands of well-advertised, well-known products pro- 
duced by independent manufacturers and sold at standard prices under well- 
known trademarks by independent retailers throughout the United States. One 
by one or in groups, countless other trademarked products, ranging from pens 
to percolators to refrigerators, meet the same fate. 

The degree of shrinking sales may vary on different products. Some manv- 
facturers may be less hard hit than American Clock Co. Others may suffer 
even more. The important fact is that sales shrink all along the line. The 
cumulative effect is serious and altogether bad for the economy. 

Regular retailers lose business on item after item. They must retrench to 
stay alive. So they pare expenses. They cut down on clerks and other help. 
They reduce purchases to the bare minimum. They are slow in paying their 
bills. 

Plainly, the overall result is critical dislocation and damage to the normal 
processes of distribution of well-advertised, well-known, trademarked com- 
modities previously sold at fair prices in open competition. 

Prior to the dislocation, the flow of these goods from factory through the 
normal channels of distribution to users provided good livelihoods for countless 
consumers, including not only the hundreds of thousands of employees of the 
manufacturers and retailers involved, but as well the owners of these thousands 
upon thousands of business entities throughout the United States, who them- 
selves are consumers. 

The dislocation does not end with curtailment of direct payrolls and reason- 
able profits. It extends much further. It hurts, for example, carpenters and 
glassworkers, and bricklayers. No sensible manufacturer enlarges his factory 
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when business is on the downgrade. Nor do sensible retailers enlarge stores 
dy too big for the available patronage. a 
Advertising by the manufacturer is cut down or stopped because it just plays 
into the hands of the bait and leader manipulators. For the same reason, 
independent and cooperative advertising by retailers comes to an end. 


THE ROOT OF THE TROUBLE 


It is of the utmost importance to understand and get at the root of the whole 
destructive process. It stems directly from the claimed right of a few retailers 
to use trademarks they do hot own—to use them for purposes which are not 
forthright and heedless of injury to the trademark owners. 

Not one of the retailers who caused the trouble would have had the slightest 
interest in the American Ten if it had not been identified by a widely advertised, 
well-known trademark symbolizing the goodwill of the producer. Every one of 
them would have spurned the sale of the identical clock unless they could use 
the goodwill of the American Clock Co. as an aid in selling it. ; 

To be sure, they owned the clocks. Their titles to those physical commod- 
ities were clear and valid. But they did not own the trademark identifying 
the clocks. Their real interest was in what they did not own. In coupling the 
trademark, which they did not own, with misleading and uneconomic prices, 
they appropriated—indeed, misappropriated—the good name of another to fur- 
ther their own ulterior purposes. 

The resulting damage to the American Clock Co. was more devastating than 
a fire at the factory. This was not only because of the financial damage, but 
as much or more because of the permanent injury to the goodwill of the Ameri- 
can Clock Co. and its good name as symbolized by its trademark. oat 

In any case, the end result of this species of trademark piracy has been injury 
not only to the trademark owners, but as well to independent retailers. There 
has been no economic health in the whole business. There has been nothing but 
manmade, economic disease. 

The price-cutting tactics I have described are known in the trade, have long 
been known, as bait and leader selling. The serious consequences to the free 
enterprise system which stem from these practices are clear. Hundreds of 
manufacturers and thousands upon thousands of retailers can provide corrobo- 
rative evidence. 

It makes no sense whatever and that it leads to nothing but destructive chaos 
to deny independent manufacturers of trademarked products a reasonable means 
of self-protection against such injury by enabling those who wish to establish 
standard prices on their own products only. 


PRICE FIXING BY INTEGRATION AND BY CONSIGN MENT 


Such means are not denied to large and well-financed companies engaged in 
manufacturing or in retailing or in both. 

Chainstore corporations, each with scores or hundreds of retail outlets in the’ 
United States, fix the prices day in and day out, in their uncontrolled discre- 
tion, in every one of their stores upon goods sold under their private labels. 
They are doing it at this very moment right here in Washington and in thou- 
sands of other cities, communities, and marketing centers throughout the Nation. 

Nor are large, well-financed manufacturers denied the advantage of establish- 
ing standard prices to consumers everywhere. They can do it and many do it by 
opening their own retail stores or by placing their products on consignment with 
tetailers. By the consignment device, each retailer acts as the agent of the 
manufacturer in selling to consumers, turning the sales price over to the manu- 
facturer, after deducting a selling commission, 

These forms of price fixing by the retail chains or the well-financed manufac- 
turers are not wrong or unlawful. Monopoly or attempts to monopolize being 
absent, I would not lend myself to any such suggestion. 

The wrong lies in denying an equal opportunity to independent manufacturers 
to exercise a comparable privilege in marketing through independent distribu- 
tors, wholesalers, and retailers. 

The denial of that equality of opportunity has far-reaching social and eco- 
homie consequences. Let me illustrate. The resources and reputations of such 
huge retailers as, for example, Sears, Roebuck or Montgomery Ward enable 
them to Satisfy consumers that the latter can safely rely upon their private 








brands. Such large retailers can and do engage in research. They can ang do 
undertake testing. They can and do advertise nationally. They can and do 
carry out many other functions essential to mass production and distribution of 
consumer goods. 

The small retailer is not so positioned. If he is to survive, he must be able 
to sell, at a reasonable profit, products of independent manufacturers who hayo 
developed consumer confidence in their goods as a result of the requisite re. 
search, testing, national advertising, and other functions essential to mag 
production and distribution. The small retailer must, in other words, rely in 
part upon the reputation of the manufacturer. 


There are those who argue, at least privately, that the country might be better | 


off if manufacturing and retailing were concentrated into a small humber of 
large corporate organizations. That seems to me to be a dangerous point of 
view. 

The failure to allow independent manufacturers and retailers equality of 
opportunity with the industrial giants in establishing effective resale prices is 
in its long-term effects, more disastrous than breeding and feeding business re. 
cessions. It fosters monopoly. The independent manufacturer and the inde. 
pendent retailer, caught in the squeezing vise of the artificial prohibition against 
reasonable self-protection on prices, turn to merger. The big get bigger, The 
small get smaller, to the vanishing point. 

And in the long run, the bigger the big get, the greater the need for Goyer. 
ment control. This is not because bigness is bad. It is because bigness ig pow- 
erful. Big power, economic or other, simply has to be controlled to protect the 
public welfare. And the more Government control, the more the American free 
enterprise system must yield, in one form or another, to the techniques of a 
controlled economy and of economic regimentation—always the inevitable fore. 
runners of other aspects of statism. 


THE NATURE OF THE OPPOSITION TO REMEDIAL MEASURES 


If it be so important to provide an effective means of prohibiting bait ang 
leader practices and if the evils of such practices are so dangerous, why the 
hue and cry in opposition to all proposed remedies? 

While the answer to that question is complex, it is clear. It will emerge from 
a little quiet, careful, analysis. 

Part of the opposition comes, of course, from the small segment of business 
interests which profit by bait and leader practices. Directly, as well as through 
propaganda fronts, they create a self-serving clamor, bandying about charges of 
price fixing and consumer gouging. The less attention paid to their fulminations, 
the sooner the truth will be reached. 

When we analyze down to the bare bones the demands of the bait and leader 
practitioners, we find that they themselves insist upon the right to fix prices 
without restraint—unconscionably low prices on standard, trademarked, well 
advertised products and unconscionably high prices on unbranded or unknown 
goods. 

There is another powerful source of opposition to remedial legislation. For 
reasons that are obscure—lI do not say invidious—it appears that many magazine 
and newspaper publishers editorialize against resale price maintenance. I have 
never been able to understand this. I still donot. I have yet to see any cutting 
of the newsstand price of any well-known magazine or newspaper. I suspect— 
and think you will agree—that any news vendor who undertook to make a prac- 
tice of selling any nationally known magazine or newspaper at less than the price 
printed on its cover would soon be out of the business of handling it. You will 
agree, too, I am confident, that neither the elimination of such price cutting nor 
effective reformation would be challenged by Government agencies. 

Opposition to all effective corrective measures has been traditional on the part 
of the Antitrust Division and most of the members of the Federal Trade Con- 
mission. There can be no question of the integrity of this opposition nor its 
underlying good faith. But the wisdom of the opposition must stand or fall on 
facts. I think it will be found that the opposition of these Government agencies 
stems in part from traditionalism and in part from habitual—but erroneous— 
equation of voluntary price maintenance on trademarked commodities with 
completely different forms of price fixing, which do damage the free enterprise 
system. I shall have more to say about the latter in a moment. 
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There is a current of strong opposition to the fair trade idea among economic 
experts and teachers. That opposition is highly vocal, but by no means unani- 
mous. . — i . . A : ane 

The views of the experts who attack voluntary resale price maintenan¢ e on 
trademarked products must be evaluated in the light of economic reality, not 
jyory tower theory. Upon that e valuation, they have one point on which they 
are absolutely right. They tell us, and it is true, that if a manufacturer of a 
trademarked product is permitted to establish a standard resale price and that 
if he does so, the retailer whose cost of doing business may be lower than that of 
some of his competitors cannot pass the savings on to the consumer as to that 

cular product. 

This is true. Nothing is gained by denying it. But it is not the complete 
trath. It is also and equally true that the economic havoc and ruin I have de- 
geribed is the direct result of bait and leader practices. It is also and equally 
true that the evil cannot be remedied without paying some price. — 

It is incidentally true, it seems to me, that there is nothing basically wrong 
nor economically unsound in permitting the more efficient retailer, to a degree 
at least, to make more profit than the inefficient. Greater profit is hardly an 
jnappropriate reward, in our free enterprise system, for greater efficiency or 
service or know-how. , 

But whether or not there be agreement upon that, I submit that, in any case, 
the lesser public good must yield to the greater. The adverse social and eco- 
nomic consequences of bait and leader practices completely outweigh any dis- 
advantage in permitting voluntary resale price maintenance on competitive 
trademarked products. 

But this is not the only answer to the argument of the economic experts and 
teachers who attack the principles underlying proposed remedial legislation. I 
have already pointed out that precisely the same market result is achieved by 
large chain retailers with respect to the goods they sell. I know of no statutory 
law either guaranteeing their efficiency or requiring them to pass savings on to 
consumers. And I am far from convinced, having seen many examples of in- 
credible waste in big business operations, that low operating costs are the exclu- 
sive product of large-scale operation, whether in retailing or manufacturing. 

I have pointed out, too, that resale price maintenance may be obtained by 
well-financed manufacturers through establishment of their own retail outlets 
or through the device of consignment. Therefore, in addition to the social gain 
which flows from permitting resale price maintenance on trademarked products 
as the only effective remedy against bait and leader practices, it has also the 
social gain of equalizing competitive opportunity on the part of smaller inde- 
pendent manufacturers and retailers. 

The clinching answer to the contentions of the economic experts who oppose 
permissive, voluntary, carefully safeguarded resale price maintenance goes yet 
deeper. It lies in the fact that the important competition, the competition which 
in the end really protects the consumer, is competition between manufacturers. 

It must never be overlooked that the remedial measures of which I speak do 
not require the American Clock Co. or any other manufacturer to establish any 
price whatever. It is up to each manufacturer to decide whether or not he wants 
to take the risk of establishing a resale price on goods identified by his own 
trademark. 

If he elects to take the risk, he must reckon with competition. This is because’ 
he cannot avail himself of the rights offered unless there is competition. If the 

resale price established is too high, competitors will take business away from 
him; if it is too low, he will face bankruptcy. No proper corrective measure 
will undertake to repeal the law of supply and demand nor the necessity of 
reckoning with competition. 

Under the safeguards of such measures, if the American Clock Co. volun- 
tarily undertakes to establish a price of $10 on its electric clock, it can do so only 
in the face of competition. The existence of fair and open competition is an 
eipress requirement for the right to exercise the privilege. If the American 
Clock Co.’s $10 price is uneconomic because it is based upon excessively high 
production or distribution costs or for any other reason, one or more competing 
manufacturers will rush in to provide an equally good product at a lower price. 

I repeat, for emphasis, that I am speaking of corrective measures which do 
tot permit the privilege of voluntary resale price maintenance to any trademark 


owner unless, in exercising it, he is willing to face the relentless, constant pres- 
sure of effective competition. 
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Underlying most of the opposition is a most unfortunate misconception which 
attends the term ‘price fixing’’ to which I referred at the outset. 

We must always remember that the price fixing which is bad, antisocial, and 
uneconomic is price fixing by combinations. If competing manufacturers Set to | 
gether to fix prices on their competing products, then you have destruction of 
competition. Then you have a beginning of monopoly, if, indeed, not monopoly | 
itself. | 

Nothing of this sort is involved, permitted, tolerated, encouraged, or con. | 
doned by any measure properly drafted to provide a remedy against bait and 
leader practices. The opposite is true. Price fixing by combination or gp 
monopoly product is expressly prohibited in all such measures which have apy 
responsible support. , 

As an intended service to the members of this committee, I offer for consid- 
eration, as appendix 1, a rough draft of a measure which may have merit, 

Perhaps it will not be inappropriate to add that, in a sense, the proposal inte. 
grates some 25 years of personal experience in the fields of law to which it 
relates. 

Truth is not tarnished by the passage of time. The evils of bait and leader 
practices are neither new nor novel. Nor, in my opinion, is there anything very 
new or novel in any current exposition and analysis of these evils, particularly 


in these thoughts you have been kind enough to permit me to bring to your 


attention. 

The most effective articulation of the whole problem still remains, ip 
view, that made many years ago by Louis D. Brandeis. His views and those of 
his esteemed colleagues, Justice Oliver Wendell Holmes, coincided. In 1913 
prior to his ascending the bench of the U.S. Supreme Court, Mr. Brendgis 
wrote an article whose truths are as sound today as they were nearly half a 
century ago. Reading them, I think you will revere him as a true prophet, 
For the convenience of members of the committee, there is attached as appendix 
2 extensive quotation from the article in Harper’s Weekly to which I haye 
referred. 

In conclusion, having in mind that the end objective of remedial legislation 
is to provide independent manufacturers with a means of protecting their good 
names as symbolized by their trademarks against injury, I suggest that Shake 
speare put the whole thing in a very few words: 


“* * * he that filches from me my good name 
Robs me of that which not enriches him, 
And makes me poor indeed.” 


APPENDIX 1 


A BILL To amend sec. 5(a) of the Federal Trade Commission Act to protect trademarks 


used in commerce, to preserve the goodwill symbolized by such trademarks, to foster the 
preservation of independent business entities, to promote competition, and to provide 
civil rights and remedies against misleading practices in the sale of products identified 
by trademarks used in commerce 


That it is the purpose of this Act to recognize that the owners of trademarks 
used in commerce have legitimate interest in such symbols identifying their 
products after title to the physical products has been transferred to distributors, 
wholesalers, or retailers for resale; to afford owners of trademarks used in 
commerce a remedy against advertising and selling practices which impair 
the value of such trademarks; to enable the owners of such trademarks who 
choose to market products identified by their trademarks by sale to distributors, 
wholesalers, or retailers to compete effectively with owners of such trademarks 
and others who sell directly to consumers or by consignment for sale to con- 
sumers; to provide a voluntary means for protecting the consuming public, 
owners of trademarks used in commerce, distributors, wholesalers, and retailers 
against bait and leader practices, that is, against advertising, offering, and selling 
products identified by trademarks used in commerce at less than standard 
prices to create the impression that other products are sold by the advertiser, 
offeror, or seller at comparatively low prices; to provide a remedy against 
obstruction in the free flow from factory to consumers of products identified 
by trademarks used in commerce when such obstructions are caused by price 
practices which interfere or tend to interfere with profitable sale of such products 
by manufacturers, distributors, wholesalers, and retailers thereof; to foster the 
preservation of independent manufacturers, distributors, wholesalers, and retail- 
ers by enabling them to sell such products at prices yielding a reasonable returl 
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for their respective functions in production and distribution; to protect inde- 
ndent manufacturers of such products against intereference with the normal 
fow in commerce through regular channels of distribution, including distribu- 
tion by sale to distributors, wholesalers, and retailers: to promote competition ; 
to prevent monopoly; to provide civil rights and remedies in the interest of 
effectuating one or more of the stated purposes ; and to establish such civil 
rights and remedies as lawful notwithstanding any express or implied prohibi- 
tion in any other Act or Acts of Congress, whether the antitrust laws, the 
federal Trade Commission Act, the Robinson-Patman Act, or other Federal 
jegislation. ; < ' 

Seo. 2. Section 5(a) of the Act entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes”, ap- 
proved September 26, 1914 (38 Stat. 719, as amended; 15 U.S.C. 45(a) is 
amended to read as follows: 

“Spc, 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partner- 
ships, or corporations, except banks, common carriers subject to the Acts to 
regulate commerce, air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938, and persons, partnerships, or corporations subject to 
the Packers and Stockyards Act, 1921, except as provided in section 406(b) of 
gid Act, from using unfair methods of competition in commerce and unfair 
or deceptive acts or practices in commerce. 

“(2) The sale, offering for sale or advertising of any product which bears 
(or the label or container of which bears) a trademark used in commerce, 
which product is in free and open competition with products of the same gen- 
eral class produced or distributed by others, at less than the applicable mini- 
mum price designated in writing by the owner of such trademark to any per- 
son who sells, offers for sale or advertises any such product, shall be unfair 
competition; and any person who so sells, offers for sale or advertises any such 
product shall be liable to a civil action by the owner of such trademark for in- 
junctive relief as hereinafter specified. Nothing contained in this paragraph 
shall permit any person whatsoever to make any agreement or agreements 
whatever with any competitor or competitors in any way pertaining to sale or 
resale prices. Nothing contained in this paragraph shall preclude selling, offer- 

ing for sale or advertising any product at less than the price designated by 

any owner of a trademark used in commerce in any of the following cases: 
“(A) When such trademark is removed or wholly obliterated from the prod- 
| act, label and container and no use of or refernce to the trademark or source 
of origin symbolized by the trademark is made in any way, directly or indi- 
rectly, in connection with any such selling, offering for sale or advertising; 

“(B) In closing out the owner’s entire stock of products identified by such 
trademark or trademarks for the bona fide purpose of discontinuing dealing 
in such products if the person closing out has first given the owner of such ~ 
trademark or trademarks reasonable notice in writing of the intention so to 
dose out and an opportunity to purchase such stock at the net price paid 
therefor by the person proposing so to close out and if, such opportunity hav- 
ing been rejected or not acted upon, plain notice of closing out be given to the 
publie in connection with all such selling, offering for sale and advertising: 

' “(C) When the products are actually damaged, defective, deteriorated or 

second-hand and conspicuous notice of the fact is given to the public in con- 
nection with all selling, offering for sale or advertising thereof and notice 
thereof is affixed to all products so sold, offered or advertised; or 

“(D) In advertising, offering for sale and selling by any officer acting under 
the lawful order of any court of competent jurisdiction. 

“(3) Any price or prices designated pursuant to paragraph (2) hereof may 
changed from time to time by the owner of the trademark. 

“(4) The word ‘commerce’ wherever used in paragraphs (2) (6), inclusive, 
f this subsection, means all commerce which may be lawfully regulated by 
Congress. 

“(5) Under and subject to the provisions of paragraphs (2) and (3), it shall 
lelawful to designate resale prices differentiated with reference to any criteria 
| tt otherwise unlawful, including, but not limited to, designation of different 
hale prices applicable to the same product for sales by distributors, wholesalers 
| iid retailers, as well as designation of prices providing for quantity or func- 
| tinal discounts, as well as providing for differentiation of prices as between or 
thong geographical areas. 
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“(6) Any owner of a trademark used in commerce suffering or reasonah 
anticipating damage by reason of any violation or threatened violation of any 
provisions of this Act may bring suit in any Federal court of competent juris. 
diction without respect to the amount in controversy and shall be entitled to 
injunctive relief, preliminary and permanent, prohibiting violation, as well ag to 
costs of suit, including a reasonable attorneys’ fee. Proof of one or more gales 
at less than the minimum prices designated pursuant to any provision of this 
Act shall be presumptive evidence of injury. 

“(7) Nothing in paragraphs (2)-—(6), inclusive, of this subsection shall require 
any owner of any trademark used in commerce to designate any price or Prices 
on any product.” 


APPENDIX 2 
Excerrets FroM AN ARTICLE BY Louris D. BRANDEIS 


(From Harper’s Weekly, Nov. 15, 1931; partially reprinted in “The Socig} 
and Economic Views of Mr. Justice Brandeis,” Vanguard Press, 1930) 


“If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price; but when a dealer has to use somebody else’s name or 
brand in order to sell goods, then the owner of that name or brand hag an 
interest which should be respected. The transaction is essentially one betweep 
the two principals—the maker and the user. All others are middlemen or agents: 
for the product is not really sold until it has been bought by the consumer, 
Why should one middleman have the power to depreciate in the public mind 
the value of the maker’s brand and render it unprofitable not only for the maker 
but for other middlemen? Why should one middleman be allowed to indulge 
in a practice of price cutting, which tends to drive the maker's goods out of the 
market and in the end interferes with people getting the goods at all? 

“When a trademarked article is advertised to be sold at less than the standard 
price, it is generally done to attract persons to a particular store by the offer 
of an obviously extraordinary bargain. It is bait—called by the dealers a leader. 
But the cut-price article would more appropriately be termed a ‘misleader’; be 
cause ordinarily the very purpose of the cut price is to create a false impression. 

“The dealer who sells the dollar Ingersoll watch for 67 cents necessarily loses 
money in that particular transaction. He has no desire to sell any article 
on which he must lose money. He advertises the sale partly to attract customers 
to his store; but mainly to create in the minds of those customers the false 
impression that other articles in which he deals and which are not of a standard 
or known value will be sold upon like favorable terms. * * * 

“A single prominent price cutter can ruin a market for both the producer 
and the regular retailer. And the loss to the retailer is serious. 

“On the other hand, the consumer’s gain from price cutting is only sporadic 
and temporary. The few who buy a standard article for less than its value 
do benefit—unless they have, at the same time, been misled into buying some 
other article at more than its value. But the public generally is the loser; and 
the losses are often permanent. If the price cutting is not stayed, and the manu- 
facturer reduces the price to his regular customers in order to enable them to 
retain their market, he is tempted to deteriorate the article in order to preserve 
his own profits. If the manufacturer cannot or will not reduce his price to the 
dealer, the consumer suffers at least the inconvenience of not being able to buy 
the article. * * * 

“The position of the independent producer who establishes the price at which 
his own trademarked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the 
price of a staple article. The independent producer is engaged in a business 
open to competition. He establishes the price at his peril—the peril that, if 
he sets it too high, either the consumer will not buy, or, if the article is never- 
theless popular, the high profits will invite even more competition. The con- 
sumer who pays the price established by an independent producer in a competi- 
tive line does so voluntarily; he pays the price asked, because he deems the 
article worth that price as compared with the cost of other competing articles. 
But when a trust fixes, through its monopoly power, the price of a staple article 
in common use, the consumer does not pay the price voluntarily. He pays 
under compulsion. There being no competitor he must pay the price fixed by the 
trust, or be deprived of the use of the article. * * * 
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“The competition attained by prohibiting the producer of a trademarked 
artide from maintaining his established price offers nothing substantial. Such 
competition. is superficial merely. It is sporadic, temporary, delusive. It fails 
to protect the public where protection is needed. It is powerless to prevent the 
trust from fixing extortionate prices for its product. The great corporation 
with ample capital, a perfected organization, and a large volume of business 
can establish its own agencies or sell direct to the consumer, and is in no 
danger Of having its business destroyed by price cutting among retailers. * * * 
The process of exterminating the small independent retailer already hard 
pressed by sapitalistic combinations—the mail-order houses, existing chains of 
sores, and the large department stores—would be greatly accelerated by such a 
movement. Already the displacement of the small independent businessman 
by the huge corporation with its myriad of employees, its absentee ownership, 
and its financier control presents a grave danger to our democracy. The social 
joss is great; and there is no economic gain. But the process of capitalizing 
free Amerieans is not an inevitable one. It is largely the result of unwise, 
manmade privilege-creating law, which has stimulated existing tendencies to 
inequality instead of discouraging them. Shall we, under the guise of protect- 
ing competition, further foster monopoly by creating immunity for the price 
cutters ? 

“Americans Should be under no illusions as to the value or effect of price 
entting. It has been a most potent weapon of monopoly—a means of killing 
the small rival to which the great trusts have resorted most frequently. It is 
so simple, so effective. Farseeing organized capital secures by this means the 
cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain, 
and, selling his birthright for a mess of pottage, becomes himself an instrument 
of monopoly.” 


CALIFORNIA GROCERS ASSOCIATION, 
San Francisco, March 4, 1959. 
Mr. SrantEY A. WEIGEL, 
Landels, Weigel & Ripley, 
Attorneys at Law, 
San Francisco, Calif. 


Deak Mr. WEIGEL: Our association requests and authorizes you to appear as 
a witness on Our behalf to support national fair trade legislation at hearings 
scheduled to start March 16 before the Interstate and Foreign Commerce Com- . 
nittee of the House of Representatives in Washington, D.C. 

As you know, the California Grocers Association has a membership of ap- 
proximately 5,000 retail grocery stores located throughout the State of Cali- 
fornia. Next year we will be celebrating the 60th anniversary of our organ- 
ization. 

Knowing of your wide reputation as a true champion of the American free 
titerprise system and of the important role played in it by independent mer- 
chants, we are pleased, indeed, that you are willing to undertake this service. 

Sincerely yours, 
W. D. HADELER, 
Executive Secretary. 


CALIFORNIA PHARMACEUTICAL ASSOCIATION, 


Los Angeles, Calif., March 38, 1959. 
Stantey A. WEIGEL, Esq., 


Messrs. Landels, Weigel & Ripley, 
Son Francisco, Calif. 


Deak Mr. Weice.: At the request of our board of directors and president, we 
uk that you appear as a witness on our behalf at the hearings to be held on 
tational fair-trade legislation before the House Interstate and Foreign Com- 
merece Committee commencing March 16 next in Washington, D.C. 

In asking that you be good enough to act for us in that capacity in connec- 
tion with the measure (and in any other appropriate manner you deem advis- 
thle) you have in mind, of course, that our association comprises in its member- 
ship preponderantly more than 3,000 of the 3,700 drugstores in our State and 


that, in addition, our membership includes hundreds of licentiates of pharmacy, 
whoare not drugstore owners. 
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I think it conservative to state that since 1868, to which year the roots of this 
organization so, and particularly since the creation of our more formal organi- 
zation in 1906, our association has been recognized as the voice of pharmacy 
for the entire State of California. There is no rival or competitive organization 
to ours in the State. 

We are delighted indeed that you have indicated to us your acceptance of 
this service in our behalf, the more so because of your nationwide recognition 
as an effective champion of the preservation of the independent businessman 
in the American economy. 

Sincerely yours, 
Ceci A. Stewart, Hxecutive Secretary, 

Mr. Moutper. Was your written statement included in the record? 

Mr. Werceu. Yes, sir. 

Mr. Movtprr. I have read the statement. I wish to compliment 
youuponit. Itisa very fine statemeiit. 

Mr. Wituiams. Mr. Younger. 

Mr. Youncer. Wherein would this affect California ? 

Mr. Wetcet. In my opinion, this would not affect our California 
law except to strengthen it and plug what seems to me to be, in a sense, 
the tragic gaps occasioned by the non-fair-trade States which, legis. 
latively, are very few, occasioned by them being a citadel, so that from 
these fortresses of isolation they can take potshots at the rights of 
California merchants and wholesalers and distributors. This meas- 
ure strengthens the California law. 

Mr. Witi1aMs. Will the gentleman yield ? 

Mr. Youncer. Yes. 

Mr. WituiaMs. Is it not a fact that under your rulings this would 
wipe your law completely off the books, and California would have 
no right whatsoever to further legislation in this field ? 

Mr. Werceu. Sir, would you indulge me? The reverence of one 
Californian, at least, for the Chief Justice of the Supreme Court—I 
am sure you and I will disagree on many things and agree on some 
things, but I happen to revere and venerate him, as I do the Supreme 
Court. 

Mr. Youncer. Then the only effect, Mr. Weigel, would be to stop 
the source of supplies that come from the States which do not now 
nave fair trade laws? 

Mr. Wetce.. Yes, sir, Mr. Younger. I would like, sir, in case it 
has not been covered, because this question is really a basic question 
and shows the need for a measure that would meet the objectives 
and principles of the Harris bill, to make this statement: You see, 
the producer of a trademarked commodity or any other commodity in 
this free country does not have to sell anyone he does not want to sell. 

The question is frequently asked: If the producer of the com- 
modity in competition with others does not want to have his trade 
mark hurt by bait-and-leader practices, which you are familiar with, 
why does he sell to those who indulge in such practices? 

The answer is that he does not sell to them. He may avoid selling 
them to the full extent that the law allows him to select his customers. 
But if his mark is well known, if there is no agency, if other dealers 
want to get his product, like many, who want to take and use that 
name, coupled with a misleading low price, they will somehow acquire 
these goods. Perhaps they will even buy them from other retailers. 

There are a thousand and one ways of acquiring merchandise, par- 
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ticularly when it is smal] in size and sold in volume, even though 
the manufacturer thereof would prefer that it not be acquired, 

This measure that you have under consideration, Mr. Younger, 
would serve the important purpose ot preventing the frustration of 
the California law and of the trademark owner by giving this 
citadel, so to speak, to what is called in the trade, and I am not fooled 
by these names ; it is Just the trade term, the bootleggers who get 
the merchandise and use it to sharpshoot. At least, this is my view. 

Mr. Youncer. I have one other question. Gia bd 

Where trading stamps are used, or where a trade-in is given, does 
that obviate the ability to fairtradeanarticle? 

Mr. Weicer. I do not think so. In California, for example, our 
supreme court—I say our supreme court—the district court of ap- 

als in a case in which a hearing was denied by the supreme court, 
eld that the giving of trading stamps limited to 2 percent, a re- 
putable trading stamp company, was not a violation of the fair trade 

@. 
vhiie I happen to disagree with that decision, it has not, by and 
large, undermined the effectiveness of fair trade in ( alifornia. It 
is the bootlegging and piracy that has undermined fair trade in 
California. ; 

With regard to trading stamps, I would point out that the courts 
of other States have reached a different conclusion than our district 
court of appeals, and have held that the giving of trading stamps 
at the minimum fair trade price is a violation. 

In regard to trade-ins, I heard discussion yesterday, precipitated by 
a question from Mr. Collier—and I believe that the trade-in ques- 
tion has areas that. cannot be solved. But the main thing can be 
solved. 

As you know, the legal principle is applied that you cannot do 
indirectly that which the law forbids you from doing directly. If, 
forexample, you are the manufacturer of, say, an electric refrigerator, 
and you establish a fair trade price, and a retailer, to get around the 
fair trade price, will take a piece of junk that isn’t worth 50 cents, 
andallows $20 on it, the court 1s going to see through that. 

In fair trade cases this has already occurred. The courts have seen . 
through this ruse, and have held in effect that where an item is traded 
in, there must not be an allowance obviously in excess of the actual 
value. But it is a difficult problem, and there is no easy solution. 

Mr. Younger. In the administration of the law in California, has 
it given to the State many more employees? Does it take a lot of 
Stateemployees to police it ? 

Mr. Weice.. No, sir. The beauty of that law is that it is the oppo- 
site of regimentation or it is the opposite of Government. interfer- 
ence, If you, sir, should want to fair trade the product you manu- 
factured, you, yourself, must get out fair trade contracts. You, your- 
elf, must, as a volunteer act, notify the trade, and if someone uses 
your good name by bait or leader practices, no State agency clamps 
down on him. There is no governmental force or interference what- 
wer. You must go to court. You must show the court that you have 
ten fair in your dealings with the trade. You must show the court 
that this practice has hurt you, and under the protection of a search- 
ng inquiry of the courts, you will be, if your skirts are clean, awarded 
injunction against this damage to you. This is entirely voluntary. 





Mr. Youncer. Then the injured person or the injured retailer him 
self takes the case into court?) The States does not police it and take 
the case into court ? : 

Mr. Weicet. My answer to your question is that you are absolutely 
correct. The State is not policing things here. This protects th 
individuality and protects good names. ra 

Mr. Coriuier. If that is the case, how does a small retailer—and | 
am talking about a street-corner or side-street operator- protect him- 
self? You know and I know that litigation is expensive, it is time. 
consuming, and in the event there are, shall we say, minor abuses cloes 
this law actually provide a means by which a small retailer with 
little capital and little time, who operates his own business. Could 
he afford to go into court and to protect himself ? 

Mr. Weicer. Mr. Collier, I must be, as I would want to be in any 
case, completely forthright in answer to an important question, * 

The burden of bringing a fair trade suit is really too large a one 
for asmall retailer, of whom you speak. 

But rather than condemning this law for that reason, and T refep 
to the Harris bill and its general objectives and purposes, not to al] 
of its details, which is not my job to discuss here, and the focus of 
the fair trade acts, even despite that I think are good and healthy 
for this reason : It seems to me that in the last analysis the one sound 
and compelling reason for measures of this kind is to enable an ip- 
dependent manufacturer who may lack the resources to consign and 
control prices, or who may lack the resources to do what is called by 
the Congress forward integration, and that is to have his own retail 
outlets throughout the country where he can fix prices, it seems to 
me that the basic public interests served by a measure such as the 
Harris bill is to enable a producer who relies upon the thousands 
upon thousands of smaller independent retailers, to protect himself 
by protecting them against bait-and-leader practices. 

If you have a producer, sir, who does not really mean business, 
who really does not care about, protecting his name, who plays both 
sides of the street, he wants the discount-house business on the one 
hand, and he wants the independent retailer’s business on the other, 
if he is carrying water on both shoulders, I don’t think there ought 
to be any protection. 

But if he is genuine, and really wants to protect his name, and 
the independent retailer in the earning of a fair profit for the re- 
tailer’s services, then I think it is his responsibility, and these laws 
make it his responsibility, to pay the price of individual enforcement. 

This matter of individual enforcement is not a large problem of 
a manufacturer if he means business. Once the trade knows that’s 
manufacturer is not “ungenuine,” if I may coin a term, in protect- 
ing his fair-trade prices, the trade leaves the product of that manu- 
facturer alone. 

Mr. Corzrer. That sets the stage for my next question, which is 
this: Can you think of any problems of unfair-trade practices that 
the Harris bill obviates that the Boykin bill would not? 

Mr. Wetcer. Mr. Collier, I really feel that this would transcend 

. the scope of my capacity this morning. My purpose here was to 
present considerations in support of the objectives of these measures. 
T really am not prepared or comfortable, sir, in getting into detailed 
questions about them. 
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Mr. Cottier. I fully understand that. The reason I asked the 
question is be vause you did dwell upon the protection of the goodwill 
and the rights of the trademark, which, as you know, the Boykin bill 
igspecifically targeted to. * 

Thank you very much, Mr. Weigel. 

That is all, Mr. Chairman. ‘ 

Mr. Macvonatp. I have just a couple of questions, sir. I have not 
yet had an opportunity to read your entire statement. It seems to 
me you have dwelt a good deal on bait and leader practices, which 
[think everybody in the Congress would agree are harmful. 

Mr. Wetcet. Yes, sir. | 

Mr. Macvonatp. I might say parenthetically that I am very sympa- 
thetic with the position of the small retailer who is, as you have 

inted out, being hurt. As a matter of fact, I introduced a similar 

‘lito this a year ago. 

rad question that has come to my mind, which I would like to have 
your opinion about, is how do you feel about the so-called discount 
houses, who are not using loss leaders or bait to get the people into 
their premises, but who are willing to take a smaller profit and sell 
in volume? Do you not feel that this benefits, in large measure, the 
ordinary consumer of the goods who purchase there! _ 

Mr. Weicev. If one completely accepts the assumptions in your 

very fair question, I would agree with you. But I do believe, sir, 
that there are some assumptions in the question that, if I might, I 
would like to comment on. 
In some 25 years of court experience in antitrust and trade laws 
nerally, I have yet to see a so-called discount house which gives 
gh value as distinct from low prices, and there is a difference, on 
everything that is sold by the discount house. 

I have yet to see a retailing organization describing itself as a dis- 
count house which does not have in stock blind merchandise available 
whether it is a closed discount house that pretends it does business only 
with certain classes of Government employees, or whether it is an open 
discount house, I have yet to see where they haven’t got merchandise 
inthere on which the gross markup over cost is not at least 300 percent. 

Mr. Macponap. If I take what you are saying, correctly, and I 
think I follow your trend of thought, what you are saying is that there 
isno such thing as legitimate discount houses. My question was not 
whether discount houses were legitimate, but whether people who 
operate on a theory of a smaller profit on more goods will return them - 
asmuch in the long run should not be permitted to do so. 

Ido know of my own knowledge some discount houses that operate 
that way in the Boston area. 

Are you saying you have none in California? That all the discount 
houses in California are tricky ¢ 

Mr. Weicex. I am saying a little more than that. I do not mean to 
ungracious. But I believe, sir, if I could have the privilege of 
ping to Boston or to Massachusetts with you and go to one of these 
iscount houses that you describe, that I would show you in that dis- 
‘unt house commodities in which the price charged by the discount 
ouse. was tremendously in excess of its claimed low overhead cost of 
dong business. 

But I wanted at this point to face a fact, and this is referred to in 
ny statement. I do not contend, and it would be foolish for anyone 
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to contend, that some retailers are not more efficient than others, Djs. 
count houses are just a new name for an old institution in Americay 
business, the price cutter. There is nothing wrong with price cutting 
That is what helps the consumer by and large. That. is, legitimate 
price cutting. Not price cutting involving piracy of a name that 
doesn’t belong to the price cutter. 

There are no two ways about it. When you do get to the brass 
tacks, some retailers have a lower cost of doing business than others 
It is true as to a particular product which is fair traded that the re. 
tailer who may have a lower cost of doing business than other retailer 
is required to charge the same minimum price. 

This is a disadvantage. You can’t have everything in this world 
The advantages are tremendous. 

The consumer is protected against bait and leader practices, Re. 
tailers are protected against being driven out of business by bait and 
leader practices, and the owner of a trademark brand or name ig pro. 
tected against having his business ruined by bait and leader practices, 

There is no law, no one has ever been able to suggest a law, Mr, 
Macdonald, other than something along the lines of the Harris bil] 
or the State fair trade acts, to prevent bait and leader practices, 

This is covered in my statement. 

Mr. Macponaxp. I understand that. I listened. That is not an 
answer to my question. I did not want to interrupt you, however, 

I am talking of the case of a legitimate discount house, call it what 
you wish, who will sell you a given article that you can order by name, 
by manufacturer’s catalog number at a price that is much lower than 
that. which you can get any place else in the vicinity. 

I asked you, is that not of benefit to the consumer ¢ 

Mr. Wetcev. In the long run—and I listened to your question care- 
fully—I say it is the consumer’s undoing. I say that for this reason; 
You said at a much lower price than anyone else in the area. If that 
man or that organization or corporation is selling at a much lower 
price than anyone else in the area—he has no monopoly on know-how 
in doing business. If he is selling at a much lower price in the face 
of competition, it means that he is selling that item to attract busi- 
ness to himself, and to take it away from his competitors. It means 
in the long run that if he is not stopped from these practices involving 
this use of a name he does not own, that he will have a monopoly on 
the sale of that commodity in that community. This is not mere idle 
talk, sir. 

I know you are not in disagreement with me, but I feel deeply about 
this subject. 

In the electrical appliances. I have here articles from Home Fur- 
nishings Daily, which shows that since the abandonment of fair trade, 
there has been an increasing tendency 

Mr. Macponavp. I do not wish to interrupt you, but I do not want 
te monopolize the time of the committee. 

You said because a consumer can buy at a lower cost, that is the un- 
doing of the consumer. Can you tell me why it is the undoing of a 
consumer ¢ 

If I want to buy a television set for $120 from a discount house 
which item ordinarily is selling in the area of $150, how is it my un- 
doing to purchase the article I want at a saving of $30? 
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Mr. Weicen. As an individual consumer, I think you saved yourself 
«30, and I would be the first to congratulate you. But the end result 
of this practice—and I take it you are buying a well-known television, 
yot an unknown brand—the end result of this is that the person who 
supplied you, or the corporation which supplied you, has not sold this 
at this low price because he makes money, if it 1s really a low price. 
He sold you because he wants other business from you. He 

ts you away from the regular sources for these products. By 
Featuring one bait article after another, he builds up for himself a 
monopoly. When you buy from him, you obviously have not bought 
from someone else. If there are enough of the “yous” you will be 
huilding up a monopoly for this organization that sold you the tele- 
yision cheaply enough, and when that organization has the monopoly, 

ou will have a hard time, sir, to buy the television at $30 off, let 
alone $20 off, or $10 off. ’ 

Mr. Macponatp. Do you mean one retailer can establish a mo- 
nopoly in a metropolitan district 

re Weicev. If he is powerful and strong enough I think he can 
establish it. 

Mr, Macponaup. Can you give me any instance in which this has 
happened ¢ ' 

Mfr. Weicev. I can give you some instances and you be the judge as 
to whether it. establishes the fact. 

It may be that in my vehemence I overstated it, but I was arguing 
this. What do you think of this: 

Fair trade was knocked out by decision of the Supreme Court, 
eflective fair trade, with the result, in 1951, that the giant retailers 
in New York began price wars on electrical appliances. One of the 
firms whose commodities were involved was Sunbeam. Sunbeam has 
a system of factory return cards which enables Sunbeam to see how 
their sales are going and the purchaser to get a warranty. 

Do you follow me? 

Mr. Macponap. Yes. 

Mr, Weicet. I am not positive with these figures, but I am pretty 
close to being right about these, I am sure. 

Whereas, prior to the price war on those commodities without fair 
trade, three or four stores sold—and this is illustrative, but the prin-° 
aiple is absolutely sound, and I am understating rather than over- 
sating—three or four stores in New York—Macy’s, Gimbel’s, and 
mother one—did maybe 20 percent of the Sunbeam business through- 
out the city of New York. 

Asa result of these price wars, their percentage of the total business 
went up to something over, I am quite sure, 80 percent. 

I must say that I feel on reconsideration when I answered your 
question that your one purchase of this television is going to create a 
monopoly and have all these bad effects, I stretched things. 

Mr. Macponatp. You overstated it? : 

Mr. Wercet. I think I did, yes, sir. But not the total effect of 
this being done on a bait and leader basis on a large scale. 

Mr. Macponaxp. I repeat, we all agree about bait and loss leaders. 
lam talking about legitimate price cuts. 

How is that not of benefit to the ordinary consumer? That is my 
last question. ; 
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Mr. Wercen. You cannot have it both ways. A price cut on q 
trademark commodity against the will of the owner of the trademark 
is, in the last analysis, a species of bait or leader practice. He jg not 
taking less because he wants to make less. He has some purpose for 
it. 

That is all IT can say. 

Mr. Wititams. Mr. Avery. 

Mr. Avery. Mr. Weigel, you are a very delighful witness. Yoy 
have proved that by the clock. When a witness is detained this Jo 
before the committee, I would not say it means necessarily you are ef. 
fective, but it means you are certainly interesting. 

[ have listened to fair trade testimony for about 2 years now; and to 
my knowledge—I may not be accurate—this is the first time the food 
industry has made any representations to support fair trade. 

I have been thinking here since you made your statement just to 
what extent the food industry would be covered by this particular 
legislation. As long as it is put up ina can with IGA brand or some 
accepted brand on it, that is abundantly clear, that could be covered. 

But we are getting away from that type of merchandise more every 
year. For instance, in frozen fruits and vegetables, in your interpre. 
tation would you cover them, if they have a cellophane sticker around 
them with somebody’s name on it ? 

Mr. Weicer. I suppose you could. TI think it would be a little 
question, Mr. Avery, if this were just a quick and easy way to try to 
establish price. that the court might say they haven’t any goodwill to 
protect. T really do not know the answer to that. 

Mr. Avery. Would you agree to a general statement like this, that 
it is relatively few items within the food industry that would be 
covered by this legislation ? 

Mr. Wercet. No. I could not say that. 

Mr. Avery. Then you put it in your own words to what extent you 
think it would be. : 

Mr. Wercer. Well, I think that any trademarked commodity sold 
in fair and open competition with others of the same general class in 
the food industry could be fair traded. But if you would consider it 
responsive to your question, by and large there has been very little 
fair trading in the food industry. 

One reason for it is that a number of manufacturers in the food 
industry—I shall not name any—welcome bait and leader practices, 
and a number of the chainstore organizations like to indulge in bait 
and leader practices. 

Many years ago, though I think in modern times there has been not 
so much of this, many years ago this Congress was presented, an 
earlier Congress, was presented with evidence which showed an in- 
struction from a chainstore manager to all the chain saying, “Sell this 
coffee low today, but mark up everything else on your shelves two 
pennies.” It is the old business. There are modern versions of them. 

Mr. Avery. I would like to go clear over to the other side. I was 
interested in your response, I believe to Mr. Collier, on the trade-in 
items. I will not indulge further in commentary there, but I think! 
heard you say the courts have spoken under fair trade legislation, as 
to when the trade-in allowance might be responsive to the true value 
and when it might be exaggerated beyond all reasonable proportions. 

Would you elaborate on that a little bit ? 
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Mr. Wetcrr. If you will forgive my referring to personal experi- 
ence, if that is in order 

Mr. Avery. I believe on second thought, since time is getting away, 
could you supply that for the record ? 

Mr. WertceL. Very well. 

Mr. WILLIAMs. Mr. Dingell. 

Mr. Drneety. I heard you make some mention of Schwegmann and 
Fort, I believe. Do you know either of these gentlemen personally # ¢ 
Mr. WetceL. Yes. I had the pleasure of following Mr. Fort—— 

Mr. Drxerii. Do you know them personally ? 2 

Mr. Weicet, What do you mean by that, sir? 

Mr. Dinceti. I will t: ake your definition. Do you know them per- 

] 
- Weicer. I am undertaking to say to you the basis of my 
inowledge of these gentlemen. Do you want me to answer? 

Mr. Dincens.. I have asked you a question. I would like to have 
youanswer my question first. 

"Mr. Weicev. Iam trying to. 

Mr: Dincety. If you please, sir, do you know either of these gentle- 
men personally ¢— 

Mr. Weicen. Yes, I met Mr. Schwegmann yesterday. 

Mr. Drneceiv. That is the first time you met Mr. Schwegmann ? 

Mr. Weicre.. Personally; yes. 

Mr. Dinerty. And Mr. Fort? 

Mr. WetceL. Well, I met Mr. Fort, I think it was, when he was here 
testifying before a subcommittee of the Senate, or perhaps a subcom- 
mittee of this committee, some time last year. I was the witness fol- 
lowing him i in a hearing similar to this one. 

Mr. Dinceti. Have you ever had the pleasure of visiting them at 
their business or any thing of that sort ? 

Mr. Wetcen. No. 

Mr. Dinceiy. You made some remarks that I thought were out of 
keeping here by saying Schwegmann and Fort and others of their 
like. You did not mean to make any disparaging remarks as to the 
character of — gentlemen, did you? 

Mr. Weicet. I do not think I meant anything disparaging. I hap- 
pen to completely disagree with their philosophies of mere handising. 

Mr. Dincety. But beyond that, you want to leave no reflection, you 
do not want to cast any reflection on the character or the personal 
integrity of either of these two gentlemen, do you 

Mr. Wercer. I certainly do not want to cast any personal reflection 
upon the character or integrity of those two gentlemen or any other 
gentlemen who are of their point of view on this subject, except to 
siy that I think they are wrong and that they do want to take ad- 

vantage of trademarks they do not own. 

Mr. Dincett. What you would really want to say 

Mr. Youncer. Mr. Chairman, will he speak ‘a little louder? I 
camot hear the gentleman from Michigan. 

Mr. Dincvir.. For the benefit of my friends and colleagues, I will 
te glad to repeat my questions. 

Mr. Youncer. No. Just start from there. 

Mr. Dinceti. You mentioned the sanctity of the trademark, am 
T correct, that you regarded this as being a property right that fol- 
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lowed after the goods were sold, and maybe two or three times 
into the hands of the retailer? Am I correct? : 

Mr. Weicev. 1 do not think I used the word “sanctity.” But ] 
will take your word. That is substantially correct; yes. 

Mr. Dincext. If this trademark is so sacred, would it not be suff. 
cient to protect the trademark, to pass the Boykin bill and be done 
with the matter ? 

Mr. Weicet. | have not studied the Boykin bill sufficiently to an. 
swer your question. I certainly say that something along the lines of 
the Boykin bill would do the trick; yes, sir. 

Mr. Drncetx. You think the Boykin bill would be adequate? 

Mr. Weicex. I did not say that. I said something along the lines 
of the Boykin bill will do the trick and something along the lings 
of the Harris bill would do the trick. 

Mr. Dincexi. So you would have no preferences between the one 
and the other? 

Mr. Weicev. No. If this is to be a battle of wits between us, I wil] 
yield to you right now. My feeling is that the objectives of both 
measures are utterly sound and, by and large, I think the Harris bil] 
is the better bill. 

Mr. Drncexi. I want to straighten you out on one thing. This js 
not a battle of wits. I want to get fair and proper answers to my 
questions. That is the only thing I ask. : 

Mr. Youneer. You are lowering your voice again so I cannot hear 
you. 

Mr. Drncexi. I am trying to be as gentle with this witness as I 
know how. Perhaps maybe in my tenderness for his feelings I am 
not being as expressive as I should. 

Mr. Youneer. I think you can be tender and speak up. 

Mr. Drxceui. I thank the gentleman. I will be glad to accept 
his coaching on voice. 

I want to ask you some other questions this morning. 

Do you feel that you will have price competition between fair- 
traded items like Ansco color and Kodachrome color of a sufficient 
sort to protect the consumer if they are fair traded ? 

Mr. Weicet. I do, indeed, sir. 

Mr. Dinceiu. With just two firms marketing a substantially iden- 
tical item ? 

Mr. Weicet. I do, indeed, sir. 

Mr. Drncexxt. You do not feel that there is an invitation to a viola- 
tion of the antitrust laws under those circumstances ? 

Mr. Weicet. No; I do not think so. 

Mr. Dinceit. When you have two competitors marketing a fair- 
traded item with no other competition at all ? 

Mr. WeiceL. No, my impression—I have no firsthand knowledge 
of it—but my impression of the competition between these two firms 
is that it is keen, and that one firm would like nothing better than to 
win business from the other. 

Mr. Dineeit. Do you represent any chainstores? Are there any 
chainstores in either of the two organizations that you speak for this 
morning? 

Mr. Wetce.. No; I do not. 

Mr. Dincet. Not a single chainstore? Not a single supermarket? 

Mr. Weicex. No. 


| 
' 


—_, 


| 





Mr. 
Mr. 
any ch 
ally kn 
ships - 
com 
spea ’ 
retaile 
Mr. 
Mr. 
Mr. 
cellent 
at leas 
these 
my lif 
Mr. 
Mr. 


STATE 


Mr. 
repres 
Tama 

We 
vocati 
suppoi 

Firs 
for in 
before 

Mr. 
consid 
propel 
the cor 
the pt 
should 

It 1 
the ea 
throug 

In 
depen 
that r 
retail | 
tion r¢ 
exchar 

The 
noted 
leadin 
these 1 


Was on 
statior 
retaile 

This 
contin 





Les, 


lone 

an- 
s of 
ines 
ines 
one 
will 
both 
bill 


is is 
) my 


hear 
as | 
[ am 


cept 


fair- 
cient 


iden- 


viola- 


fair- 
ledge 
firms 
1an to 


e any 
r this 


irket ? 


| 


FAIR TRADE 367 


Mr. Drneeti. Not a single one? 

Mr. Weicet. The true fact is, as I stated, that I do not represent 
any chainstores but it is undoubtedly true—although I do not person- 
ally know it to be a fact—that one or more chainstores have member- 
ships in both of the organizations. Even so, both organizations are 
composed principally of independent, nonchain retailers, and both 
speak, regardless of any chainstore membership, for the independent 
retailers. 

Mr. Drnceii. No further questions, Mr. Chairman. 

Mr. Wuu1AMs. Does anyone desire recognition ? 

Mr. Weigel, thank you for your testimony. You have done an ex- 
cellent job, as Mr. Avery indicated. I am delighted that we found 
at least one ground for agreement in here, and that is in regard to 
these discount houses. I have never bought anything from them in 
my life that I didn’t get stung. 

Wr. Weicet. Thank you very much. 

Mr. Wui1ams. The next witness will be Mr. Burger. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Burcer. I am George J. Burger, vice president and Washington 
representative of the National Federation of Independent Business. 
Jam appearing here solely for the membership of the federation. 

We represent independent business and professional people in all 
vocations from all parts of the country. We have the largest directly 
supporting membership of any business organization in the country. 

First of all, Mr. Chairman, I want to thank you and your committee 
for inviting me to appear and give testimony on the subject matter 
before your committee. 

Mr. Chairman, the committee is to be complimented on giving early 
consideration to this major piece of legislation embodied in H.R. 2729, 
properly termed the “Equal pricing bill,” and let it be understood by 
the committee that this is not a price-fixing piece of legislation, nor will 
the public be highjacked through increased prices if the Congress _ 
should vote this legislation. 

It is necessary for the committee to have some background as to 
the early operations of manufacturers going into the retail field 
through their own retail stores. 

In my private business capacity, then owning and operating an in- 
dependent establishment, in the early 1920’s, it will be found from 
that record that in some degree the foundation for manufacturers’ 
wail stores was instituted by a leading paint manufacture. Their ac- 
tio received considerable attention by leading members of the stock 
exchange. 

The pattern of the operation of this leading paint company was 
noted by some others in major industries; for example (1) certain 
lading rubber tire manufacturers, and their defense in establishing 
these retail stores in competition with their own independent retailers 
was on the theme that they were opening these stores as “experimental 
ations” to show their independents how to succeed as independent 
wtailers in that industry. 

This all took place in or around 1925, and from that time on a 
tontinual expansion has taken place in many concentrated industries 
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all tending to reduce the position of efficient indepedent retailers in the 
respective industries. 

Understand, Mr, Chairman and members of the committee, the 
witness has closely scrutinized the development of this trend in the 
retail field for better than a quarter of a century, and if some positive 
action is not taken by the Congress it can only end up in certain major 
industries controlling the production and distribution of important 
commodities—resulting in the reduction of efficient independents and, 
finally, John Q. Public being the victim. 

I think it is necessary and most important, as a help to the commit. 
tee, to lay the facts on the line, and we mean the facts, so that the 
committee can come to only one conclusion—that this type of legisla- 
tion is sound. legislation, constructive legislation to protect the free 
enterprise system if the free enterprise system is to remain within our 
economy. 

In the consideration of this legislation, I think it is most necessary 
that the committee consider what this legislative relief would do to 
protect the employment situation as it was reported in the press 
January 7 of this year: 





Nearly two-thirds of the total U.S. employment is provided by Nation's 4 

million small businesses. 
teduce this number of independent business establishments and it 
will result in adding more numbers to relief rolls in the various States, 

The committee might ask, and rightfully so: “What's happening 
to the present laws on the statute books to bring the necessary relief 
through the law?” We answer that there is no relief through the 
present law. 

Let me qualify this. We had extensive conferences with the heads 
of the antitrust agencies in December of 1958—most important con- 
ferences—as to the problem of manufacturers owning and operating 
retail stores in competition with their own independent retailers, and 
we found that no relief could be forthcoming. 

Prior to these conferences the National Federation of Independent 
Business, a truly sincere representative for small business of this 
Nation—and whether they be members of the federation or not does 
not matter—and whose whole action is in behalf of small business, 
early in 1959, due to the constant communications over the past few 
years from our nationwide membership, made up exclusively of inde- 
pendent business and professional men—all voting members, not 
groups, which membership actually totals approximately 125,000— 
saw fit to poll our members on the subject of equal pricing. 

So that the federation will remain wholly neutral in presenting 4 
proposition to the members, the arguments for and against are pre 
sented. I am referring to the official publication of the federation, 
“The Mandate,” and at this point I would like to have the privile 
of having this inserted as part of my testimony. 

(The document referred to follows :) 








[From the Mandate] 


3. Argument against: Freedom to buy and price, to experiment, as a business 
man wants—that’s one of the things that have made our country great. Ifa 
supplier wants to set up stores, let him. No one is forcing any small firm to 
handle his product. Actually, many independents, tired of butting up against 
supplier competition, have taken on other brands, and are doing well. This is 
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the sort of give and take in business that makes the small ones big, and the 
big ones small, that promotes greater efficiency in distribution, and helps keep 
businessmen On their toes and in tune with consumer needs and demands. 

Mr. Burcer. It is interesting to note the results of the poll, and 
this was prior to the time that Congressman Bentley introduced the 
ill H.R. 2729. This affirmative vote coming from the grassroots— 
your constituents—makes it self-evident of the need for Congress 
io act immediately on this legislation. The result of the poll showed 
8 percent for, 14 percent against, and 4 percent no vote, — 

The committee might rightfully inquire : “Now, how serious 1s this 
threat of leading manufacturers going into the retail field?” Re- 
giving this question, here are the facts that speak for themselves. 

In the rubber tire industry the reports are that approximately 
2000 company-owned retail stores are operated by leading tire pro- 
ducers in metropolitan markets. It is to be noted that these 2,000 
sores have one advantage, and a very important advantage as it 
relates to the excise tax levy, and these company-owned stores have 
ajoyedf this privilege for 18 years. ' 

This in itself is not a subject for your committee, and we are hoping 
soner or later to have this corrected through the proper congressional 
committees, 

In the gasoline servicing field it will be found that most major 
companies own and operate retail establishments. A complete ex- 

s was made of this operation and what that action meant to the 
independent trade in the State of Montana by a State commission 
in Montana. 

The hearings before the House and Senate Small Business Com- 
mittees over the many years will disclose what these retail operations 
mean as it affects the independent retail establishments in that major 
industry. 

In the retail shoe industry, as to the actual number of stores owned 
and operated by major shoe producers at this moment, I do not 
have the estimated number, but we have noted in a recent announce- 
ment in the Wall Street Journal of February 6, 1959, that the Gen- 
etal Shoe Co. proposes to open about 50 retail stores in the low-priced 
women’s shoe field, and of course it goes without saying that what 
thiscompany does, others will follow. 

A spokesman for that group, from Laredo, Tex., made an address 


it Temple University Shoe Retailing School under date of February 
15,1959. Hesaid: 


Most of the problems, monopolywise, stem from producers—through one 
| Means Or another—going into competition with their customers. With the ax 


they have, we don’t have a chance. 

In the glass industry, an independent member of that industry 
advised us under date of October 15, 1956, that the Pittsburgh Plate 
| Glass Co. expected to embark on a new sales policy, opening up ap- 

proximately 600 installation stores, nationwide. We checked with 
ilicials of the Pittsburgh Plate Glass Co, shortly thereafter and 
their answer was very vague as to the charge relating to the expected 
lew program. 

We do know that in a recent communication directed by Mr, Samuel 

illiams, acting officially for the glass dealers in his area, under date 
ot March 2, 1959, to Senator Russell Long, chairman, Subcommittee 
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on Monopoly of the Senate Small Business Committee, in rebuttg} 
to the testimony given before that committee by a representative of 
the Pittsburgh Plate Glass Co., Mr. Williams concluded his rebuttal | 
statement by saying: 

The issue in question is the legality and morality of dual distribution.  [ gtjy 
maintain that if Pittsburgh Plate Glass is not restrained and continues to Open | 
retail shops, we, the glass dealers, will not be in a position to compete with them, 
Legislation is urgently needed. 

I also do know that, by invitation, during the summer of 1958] | 
was asked to address a group of spokesmen for that industry from 
the New England States at New Haven, Conn. The specific problem 
before that group was the inroads of the glass industry opening up 
retail stores. 

In regard to plumbers’ supplies, we understand that industry js 
now entering into an unfair competitive condition with independents 
in that industry. 

Here is more recent action—current—as to the planning of certain 
leaders in certain major industries. I am referring to committee 
printing “Problems of American Small Business,” hearings before 
the Special Committee To Study and Survey Problems of Small Busi- 
ness Ptiterpeisen U.S. Senate, 78th Congress, Ist session, pursuant to 
Senate Resolution 66, dated April 5, 7, and 8, and May 6 and 13, 1943, 
I am referring to the testimony of Mr. Howard Hawkes, assistant 
general manager, tire division, U.S. Rubber Co. : 

Senator ELLENDER. Does your company have so-called company-owned stores 
to distribute your merchandise? 

Mr. HAWKES. We do not, Senator. 

Senator ELLENDER. Do you contemplate maintaining that same position in the 
future? 

Mr. Hawkes. To the best of my knowledge, yes; and I am making such ree. 
ommendations to my company. 

Senator EL.tenper. I imagine that since your company has been handling its 
manufactured product in that way it does not believe in having the so-called 
company-owned stores. 

Mr. Hawkes. We had some and we discontinued them. It was our judgment 
that we would be better off distributing through the independent dealers, and 
that represented the best method of distribution for us. 

On March 4, 1959, the chairman of the U.S. Rubber Co., Mr. H. E. 
Humphreys, Jr., speaking before the New York Society of Security 
Analysts, said, and I quote in part: 

The company has embarked on a broad and continuing program to inerease 
the number of effective outlets for the distribution of replacement tires. It will 
continue to rely on the independent tire dealer for the bulk of its distribution, 
but in areas where tire outlets are needed and strong dealers cannot be found, 
the company is beginning to open its own retail stores. 

Being well acquainted with that industry for 50 years, I know and 
can state definitely that this is just another alibi upon the part of the 
big producer to unload his products irrespective of who is injured. 
This was the same theme song that was used by certain other large 
factors in that industry as early as 1925 in experimental stations, 
et cetera. 

I might say that from my experience in that industry I know of no 
industry that offers a more exceptionally bright future for indepen- 
dents to enter providing there was fair competition existing within 
that industry—a live and let live policy. 
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Mr. Chairman, the federation membership has voted in the affirma- 
tive on the overall proposition as outlined in the above bill. However, 
to keep the record straight, at the present. moment the nationwide 
federation membership is being polled on the bill. I cannot say what 
theresult of the poll will disclose. nt 

The federation’s policy has been and will be to act on majority 
yote of our members, and I am sure that before the hearings are com- 
pleted I will be able to supply the committee with the result of the 
nationwide poll, and unless I miss my guess, the federation will in all 

robability be committed to the Bentley bill, H.R. 2729, as they now 
are committed to the aoe ne involved in the bill. 

At this point I would like to have included in the record of the 
hearings the current Mandate, No. 246, presenting the pro and con on 
the Bentley bill. 


(The document referred to follows :) 


A SMALL BusINgess Bru Is Born 


A special report from our files on an actual case history of the way the wheels 
of Congress are set in motion for independent business and professional people. 
This shows how your mandate votes make your voice heard on legislation at 
Washington, D.C. 


WasHineton D.C.—Your thousands of mandate votes pouring into Washington, 
packed by your federation’s constant pounding of Capitol corridors, are helping 
Congress to get moving on small business legislation. 

Here’s a concrete example (it’s just one of many we can mention) that you can 
see, and all but feel and taste: 


MR. BENTLEY GOES TO BAT 


On January 19, Representative Alvin Bentley (Michigan) introduced H.R. 
229 into the Congress. It requires manufacturers who sell through independent 
outlets and their factory-owned stores, to offer equal buying prices to both. It 
has been assigned to House Commerce Committee for study and vote. 

This measure could eliminate much of the current unfair price competition in 
the paint, oil, tire, shoe, glass, and other fields where manufacturers operate fac- 
tory-owned outlets and sell direct to consumers in competition with their inde 
pendents. It could be a lifesaver to small firms in other industries where manu- 
facturers are planning to set up factory-owned store chains. 

It should be welcome news for other independents—service firms, accountants. 
lawyers, bankers, insurance agents. They can do business with locally owned. 
firms. But all too often they’re frozen out of the picture when factory-owned 
stores move in, with their headquarters and connections in distant cities. 


HERE’S THE STORY BEHIND THIS BILL 


In line with your mandate votes, for years your federation has been exploring 
ill possible avenues of relief for independents forced to compete with factory- 
owned outlets. Countless interviews with key Congressmen, with other Govern- 
nent officials, and testimonies before committees were only part of this action 
picture, 
Then came news, last fall, that some manufacturers would be expanding their 
factory chains, and that others might go into this field. We redoubled our work, 
ind asked for a showdown meeting with one agency that might help—the Federal 
, Trade Commission. 
Our request was granted. For an unprecedented, uninterrupted 2 hours and 
| li minutes we probed the problem to its furtherest reaches with the Commis- 
sioner, Ceaselessly we pounded two questions: “What can you do to correct 
these unfairnesses now?” and “What can we do to help on this?” 








WE GET TO THE NUT OF THE PROBLEM yote. I 
small b' 
Go t Dower in | pusines: 
“Go oO Con n es 

and get a new law to take care of the situation.” erem | Cone 


Finally we struck pay dirt. The Commissioners felt they had no 
law to act. Could we do anything to help? “Yes,” they said, 


This made our action pattern clear. Lights burned late into many a night ame 
at your federation’s Washington, D.C., office as we fitted the expert advice of 
Government antitrust officials, Congressmen, members of the House and Senate 
Small Business Committees into the framework of your problem, Mr. 


to come up 


with an issue on which you could vote. And this was it, presented for your mittee 
vote in mandate 244: “No. 3. Equal pricing: Are you for or against requir interes 


manufacturers who sell through factory-owned stores and independent dealers t bu 
to put their independents on the same buying price basis as their stores?” en! 


one mé 
TAKING OUR FINDINGS TO A CONGRESSMAN Mr.. 
Same time, Vice President George Burger read over the long list of Congress. The 
men who had offered to help your federation on small business legislation, Mr Mr. 
Bentley’s name was among the first to appear. We went to see him. "| goehath 
It wasn’t any pushbutton affair. First we had to discuss the entire situation yalued 
with the Congressman and his staff, to prove the proposition sound. With the Mr 
help of your past mandate votes we made the point: Independent businessmen Me 
both wanted and needed this type of legislation. Mr. 
withes 
HOW THE BILL WAS WRITTEN know. 
The first hurdles jumped, we sat down with Mr. Bentley and his staff to > days. 
hammer out a rough draft of this bill. Because it would involve legislative You 
consideration, the measure had to be more detailed than the mandate isgye. I don 


Even more, drafting of legislation is always a ticklish job; even the placing fortun 

of commas becomes a matter of prime importance. Many a tentative bill was I 
thrown out before agreement was reached at last. no 
Now came the last hurdle: Having this draft polished into finished form py fed en 
the congressional legislative counsel, the expert employed by Congress to make to the 
sure that all “i’s” are dotted and all “t’s” crossed, that all parts of bills are Mr. 

in apple-pie order. Much pulling and hauling followed. His experience indi. ) ; h 
-ated certain changes. Your needs indicated changes within changes. Out of st 6 
this came H.R. 2729. Federation headquarters flashed the word that your this ca 
mandate 244 votes had been 82 percent “for.” Mr. Bentley dropped his bill tee. " 
in the hopper. intere: 
HERE’S WHAT THIS MEANS Tha 


Truthfully, much work remains—testifying before committees, getting the bill as yet 
onto House and Senate floors for vote, making certain the measure is approved | mpemb 
and signed. It could take time. The problem has been building for years, and Mr 
won’t be solved in one small minute. a 

But these are the important points: A bill has been born, and a start has Maybe 
been made, in great part thanks to you and your fellow independent business time t. 
and professional men federation members. | Mr. 

This shows once again that your federation is an action organization. Others except 
talk about getting things done—but through your federation you get things done. the qu 


Mr. Bureer. In conclusion, the minute the poll is completed I will  jethe 


advise the committee the results of the poll and would like tohavethis | Tha 
added to the record of the hearings. the ar 
(The material to be furnished follows :) Mr. 
Wasuineton, D.C. March 31, 1959. of fain 

Hon. OrEN Harris, Chairman, | Mr. 
House Interstate and Foreign Commerce Committee, | Mr 
House Office Building, Washington, D.C.: rt te 
Please make this telegram part of permanent record of hearing. Following ath 
up my testimony of March 20 in which I stated we were polling our nationwide . 
membership on H.R. 2729, commonly known as the equal pricing bill, and that | Mr. 


‘ 


this nationwide poll would reach our membership totaling at least 125,000, all | tegtim 
voting members, all independent business and professional men, the poll has now | later ¢ 
been completed and the result is 86 percent for, 11 percent against, 3 percent n0 Mr 
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Bear in mind, Mr. Chairman, that this covers a good cross-section of all 
small business in various lines of industry. Therefore it is self-evident small 
pusiness believes the proposition outlined in this bill should be enacted by the 
Congress. It is our hope and trust that your committee will favorably report 


ut the bill H.R. 2729. 
GEORGE J. BURGER, 
Vice President, National Federation of Independent Business. 

Mr. Burcer. Thank you, Mr. Chairman and members of the com- 
mittee, for giving me this privilege to appear, and again I repeat, our 
interest and our sole interest is to protect the business life of independ- 
ent business nationwide. We have no other objective. We serve only 
one master—smal] business. 

Mr. Wiis. Thank you very much, Mr. Burger. 

There may be members who have questions. Mr. Younger? 

Mr. Youncer. I just want to say that Mr. Burger’s firm or his as- 
geiation is headquartered in my district out on the coast. It is a very 
yalued institution. I am glad to have him here as a witness. 

Mr. Wmu1aMs. Mr. Avery? 

Mr. Avery. In view of the late hour, I would not like to delay the 
witness further. I would like to thank him for his testimony. I 
know, like many other witnesses, he has waited patiently here for 3 
days. 

You are one of the lucky ones because you are able to testify today. 
[do not know how many of those other expected witnesses will be as 
fortunate as you are. 

Inoticed, Mr. Burger, that you have given the association’s unquali- 
fed endorsement to the Bentley bill. You made no reference, as such, 
tothe Boykin bill. Would you have any comment to make on that? 

Mr. Burger. Congressman Avery, our position now, at this moment, 
is the Same position that we took when the McGuire bill was before 
thiseommittee. There were two bills at that time before this commit- 
tee. The federation took no position on either bill. But they were 
interested in the basic principles of fair trade. 

That is our position right at this moment. We have no position 
as yet on either of those two bills, nor have we put the vote to our 
members on either of those two bills. 

Mr. Avery. I am not sure that I fully understood what you said. 
Maybe you better restate your position. You said going back to the 
time the McGuire bill was before the Congress, you had no position ? 

Mr. Burcer. We took no position on the bills before the committee, 
except that we were for the basic principle of fair trade, and threw. 
the question back to the committee to bring out what they believed to 
bethe best: fair trade bill for independent business. 

That was our position. That will be our position right now until 
theargument is given for and against to our nationwide membership. 

Mr. Avery. You give your unqualified endorsement to the principle 
of fair trade ? 

Mr. Burcrr. Yes. 

Mr. Avery. But past that point you are not identifying your sup- 
portto other than the Bentley bill ? 

Mr. Burcrr. Exactly. 

Mr. Avery. You have committed yourself, as I understand your 
testimony, to the Bentley bill, and you may go past that point at a 
later date ¢ 

Mr. Burcer. Exactly. 
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Mr. Avery. Thank you. 


Mr. Burcer. Mr. Chairman, I have been in business myself in the |» 


retail end, exclusively in rubber tires. I think I have an acquaintance. | 
ship in every locality in the country. I know the problem well. I was 
very much interested in Mr. Younger’s remarks on the trade-ins, This | 
has been one of the curses in the rubber tire industry. 

A dealer wrote me the other day from Spokane, Wash. He found 
one major company offering $11 for an old tire. He wrote me, “That 
tire must have uranium in it, because the market for it is $1.50.” That 
is the problem on the trade-ins. 


The Cuarrman. Mr. Burger, unfortunately I was called out and did | 


not get to follow your entire statement. I have looked through it 
hurriedly since I returned. I have noted the position that you have 
stated today. 

I noticed in your statement you are representing the National Feder- 
ation of Independent Businesses, located here in Washington. 

Mr. Burcer. Exactly. 

The Cuarrman. Did I understand Mr. Younger to say you were 
located in his district ? 

Mr. Burger. The head office is in Burlingame, Calif., which is in 
his district. That is where it was founded. 

The CuHarrman. Mr. Wimmer was here a few days ago. 

Mr. Burcer. That is the Cincinnati office of the federation. 

The Cuamman. That isthe Cincinnati office ¢ 


. % > a . } 
Mr. Burcer. We have one in New York; we have one in Chicago; 


we have one in Washington; and the head office is in Burlingame, 
Calif. it 

By the way, Mr. Wimmer was speaking for the Forward America 
Publishing Co. 

The Cuarrman. He came here as vice president in charge of public 
relations of the National Federation of Independent Business. 

Mr. Burcer. That is correct. In his statement he said, if I re- 
member correctly, that I would testify for the federation. 

The Cuatrman. Thank you very much. 

Mr. Witu1aMs. Thank you very much, Mr. Burger. 

The Cnuarmman. At this point we will file for the record the state- 
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ment of R. J. Wilkinson, executive manager, Master Photo Dealers’ & | 


Finishers’ Association, 104 Michigan Avenue, Jackson, Mich. 
(The statement referred to follows :) 


STATEMENT BY R. J. WILKINSON, EXECUTIVE MANAGER OF THE MASTER PHOT / 


DrEALERS’ & FINISHERS’ ASSOCIATION 


To: The House Committee on Interstate and Foreign Commerce, Oren Harris, 
Chairman. 

Subject: Effects of profitless prices in the photographic business (in reference 
to the Harris bill H.R. 1253). 


Mr. Chairman and gentlemen, my name is R. J. Wilkinson, I am executive 
manager of the national trade organization in this field, the Master Photo 
Dealers’ & Finishers’ Association whose home offices are located in Jackson, 
Mich. This organization is composed of member firms comprising over 1,800 
of the principal retail photographic stores and photo-finishing processors in 
the United States. Its members are conservatively estimated to be handling 


between 65 and 70 percent of the total of all retail sales of photographic goods, | 


equipment, and services. However, the association, now in its 35th year, serves 


the entire industry on all such projects as affect the entire industry’s welfare, | 


and our sectional and national meetings and conventions are open to all 
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mbers of the industry, and are participated in by them without regard to 
; pership. Our members and the others engaged in the retail photographic 
mem es8 are about evenly distributed throughout the entire 50 States in nearly 
iirect ratio to the population totals of the various States. ; 
In addition to the statements and observations made as executive manager of 
this national association, in which capacity I have served for over 24 years, I 
have until very recently, been an owner-operator of a typical member establish- 

t composed of a retail photographie store and a photo-filin-finishing labora- 
operated in combination, in this same midcountry city of 85,000 population. 
ae statement therefore is based not only on experiences and contacts with 
the industry as a whole, but from the close personal observations of the problems 
faced in my own business. soa 

This statement will make no attempt to explore the background of legal 
viewpoints surrounding the important legislation before you, as these matters 
are being adequately covered by other witnesses who are better qualified in 
that field. Rather it will undertake to discuss quite frankly the direct im- 

ct on the people and firms engaged in the photographic business and the de- 
tractive and profitless prices being widely forced on retailers generally, by the 
wssleaders and discount-selling techniques that are now being used by firms 
gho claim to be champions of the consumer’s interest. Their baiting tactics, far 
from benefiting the consumer, are a delusion and snare for the consumer that 
is also destroying legitimate service businesses, and in many places creating 
retailing monopolies in their place. 

We believe it is just as incumbent on the Federal Government to be con- 
cerned with legislation to restrain monopolies in the field of retailing and dis- 
tribution as it is to restrain monopolies in manufacturing. Both work to the 
disadvantage of the public and the national economy. Some retail monopolies 
are clearly being fostered by the lack of some effective controls of destructive 
joss-leader selling techniques. Retailing today is no longer an intrastate affair. 
State borders and vast distances no longer provide barriers to retail distribu- 
tio practices, good or bad. Superhighways, airmail, and fast transportation 
and communication all tend to expose the photo dealer in Michigan or Colo- 
rado to the competitive tactics of the worst elements in retail distribution— 
wherever they are located. These facts point up the futility of legislative con- 
trols on a permissive, State-by-State basis, such as has been the situation in 
past fair-trading legislation. Only the intervention of Federal legislation such 
as the Harris bill in H.R. 1253, or similar Federal legislation, can have any 
chance of providing effective control of destructive distribution practices and 
keep Main Street businesses in hundreds of cities and towns from withering 
and dying on the vine. It is already happening. 

For from benefiting the consumer, such activities are driving quality brand- 
name products off the counters and out of reach in thousands of stores, both 
large and small, and forcing them into putting their sales efforts elsewhere. 
The reason is simple—they cannot sell these quality branded goods and equip- 
ments at a profit, and they cannot meet the deep-cut prices used by loss-leader 
sellers, unless they too adopt the other tactics of such sellers; namely to “bait 
them in” and then pressure them into buying substitutes or other long profit 
items. 

We face this elemental fact: No one can regularly provide the services of re- 
tail distribution without a profit. This simple fact is just as true in the so- 
called discount house, the large department store, or the smallest camera deal- 
ron Main Street. The basic costs of salaries for sales personnel, rent, light, 
heat, and taxes, to say nothing of all the other essential and inescapable ex- 
penses, must be paid by every retailer. They must be added to the cost of 
ery manufactured product. It thus becomes clear to anyone giving it any 
study that offers to sell brand-name products of quality at prices that barely re- 
cover the cost of the manufactured product alone, stand clearly indicted on the 
face of it as a conspiracy to mislead the public and in some way trick them into 
other purchases that will provide the necessary profit. That means frequent sub- 
stitution of shoddy and inferior brands and constant effort to sell quantities of 
additional merchandise that is unidentifiable and carries long 
which the consumer has little ability to compare values. 

Taken together, these well-known methods of the professional price cutter in 
the retail business spell deception, misleading advertising, and trickery in busi- 
ness. There’s nothing exclusive about it, but it has far-reaching implications 
for consumers as consumers, for consumers as wage earners, for consumers as 


profits, or items on 
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operators of business establishments. It substitutes trickery for integrity in 
business. It puts a premium on the production and distribution of shoddy goods 
and just as certainly has the tendency to drive off the market the quality 
branded goods and drive into idleness the laboring people who manufactured 
such goods. 

We believe that it is not stretching the imagination to see that there jg g 
definite connection between the last 4, 5 years of widespread retail discount 
selling and profitless prices for retailers and the present slump, depression, or 
recession—whatever you choose to call this slowing of demand for goods, anq 
services. In this period, we have seen the rise of the so-called discount house 
and with them a rising tide of profitless selling by conventional service retailers 
in their frantic attempt to keep their customers and meet this predatory compe- 
tition. Under the onslaught of these firms who make a business of baiting the 
public with loss leaders composed of quality brand-name products that have 
established a value in the market, we have seen the utter inadequacy of present 


permissive, State by State, fair-trade legislation, to cope with the problem. The ' 


prosperity of thousands of small, medium, and large service businesses hag beep 
drained away, their selling and promotional efforts reduced, and their employees’ 
incomes being reduced or failing to be advanced with the rising costs of the day. 
All these small business people are consumers too, and their inability to buy 
because of reduced prosperity or incomes has taken them out of the market for 
millions of dollars of manufactured goods. Reduced demand means less many. 
facturing and less employment. Lack of profits in several million small business 
enterprises, may well be the “trigger” that has started the present decline for 
all elements of our economy. 


EFFECT OF PRICE CUTTING ON PHOTO RETAILERS 


The retail photographic store selling cameras, lenses, filters, films, and photo- 
processing services is essential to the continued growth of the photographie 
industry. It is a business that requires, nay demands, constant technical and 
service assistance to the consumer if he is to get his money’s worth out of his 
purchase of photo equipment. Without this sympathetic treatment of the con- 
sumer, much of the business would wither away. Even the customers who pur- 
chase at the price cutters or the discount house, find it necessary to come to the 
service stores for assistance with their cameras and projectors, and inconsistent 
and unfair as it may seem, that’s exactly what thousands of them do, Cus- 
tomers don’t seem to think there is anything unfair about it. Time after time 
in our own store, I’ve had someone come in—sometimes a person we have spent 
a great deal of time to sell the idea of picture making to, and plank down on our 
front counter a movie camera or projector and say, “Look at the bargain I 
bought in Chicago, or New York, or some other large center. How do you run 
the darned thing?’ This costs the camera dealer real money, in providing the 
facilities and paying the personnel to wait on and help such customers, without 
any income. Lack of providing such technical assistance is one important way 
in which the discount house reduces their costs. The thoughtless consumer 
couldn’t care less. 

The retail photographic dealer differs from most other merchandising estab- 
lishments in the retail field in that practically everything he sells is highly.rec- 
ognized, quality branded merchandise that is nationally and locally advertised. 
He has no place, nor is he able to load his counters with unbranded photo- 
graphic goods of dubious quality or price, and he certainly does not have the 
facilities to attempt to sell a volume of little-known nonphotographic merehan- 
dise to bolster his profits. Unless he can sell the popular brands of equipment 
and materials at a price that permits a normal profit, he is doomed to certain 
failure. Because his products are exactly the kind of branded items of popular 
appeal that make good “bait” advertising for predatory sellers, nearly every- 
thing he sells is now being offered at near cost prices by someone with whom he 
must compete. 

His certain failure is clearly written into the current chaotie market 
situation, yet when he goes out of business and is no longer available to 
promote and service this business, even the discount house will no longer find 
it practical to advertise photographic goods as loss leaders and will forthwith 
drop such goods because they will no longer attract buyers and serve as bait 
at discounted prices. It is not hard, then, to show that with reduced sales 
there will be reduced employment in the photographic factories, and the very 
consumer who gloats over his bargain finds himself paying over and over agai 
in lost earnings. 


' 
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id 
The photographic business is a somewhat peculiar business. Its permanent 
iD wth and increased acceptance does not depend on the attrativeness or the 
ods | of the equipment—these are merely a means to an end. It depends 
ity narely on the customer finally securing good picture results, and in spite of 
red al efforts to make it simple, all good picture results come from the sympathetic 
idance, instruction, and assistance of the photographie retailer. It is not 
Sa like handing out a pound of oleomargarine or a cellophane-wrapped screwdriver 
unt | whose usefulness need not be explained to secure it. Customers who buy in 
or | the kind of stores that are engaged in loss-leader selling practices do not get 
and thisassistance in such outlets with their purchases. They quickly become aware 
we, of the need for heip, and turn to the service photo retailer for free assistance. 
lers while he is maintaining a service establishment with competent, properly paicl 
ipe- 1] to assist such customers, he is rapidly going bankrupt in providing 
the this service assistance for cutomers who have spent their money in discount 
ave hoyses of one type or another. 
sent You gentlemen may or may not be concerned with the fact that such service 
The | photo retailers are going broke. I might shut my eyes to it. The manufac- 
ee turers haven’t much of any control over the situation that they can legally 
ees" parsue—but this fact stands out—when the service photo retailer and his per- 
lay. yanel. are liquidated and disbanded because of this discount selling, you face 
buy | two or three inevitable facts: 
for 1. Photographic business will decline because the consumer failing to secure 
anu: pictures abandons it as a hobby. 
hess 9, Next, the discount sellers will cease to find that it is appealing as a “bait” 
for \ ‘op joss-leader selling, and cease to handle it at all. 
{ 8, Both at the retail level and at the factories that make the goods, unemploy- 
ment sets in progressively. 
4, The whole economy suffers a decline in business activity and the Federal 
and State Governments 3ecure less taxes of all kinds. 
nato- This chain of circumscances does not require a seer to recognize. If photog- 
Dhie raphy were the only business at stake and suffering from lack of a Federal 
and control over this destructive situation, we could all forget it, but when you 
t his multiply this situation by the same impact on literally hundreds of other busi- 
a nesses built on quality-identifiable, brand-name products, where the end result 
7 ispredictably the same, you can see that the effect on the country is substantial. 
p the We can make no mistake about it, the selling techniques of the discount houses 
~ or others like them are destroying business. They create nothing. The pho- 
. tographie retail business cannot survive even in discount houses unless the service 
time retailers are able to operate without a profit. So far no one has found out 
= how to do that—not even the discount houses. 
me LACK OF A FEDERAL FAIR TRADE LAW IS REDUCING COMPETITION 
gthe | State by State permissive legislation has failed, net because it is unsound 
thout | in its objectives but because there have been too many “islands” from which 
Way | losleader sellers could wreck havoc on any brand name advertised product 
umer | thathad popular appeal. Only Federal legislation such as the Harris bill can 
meet the situation. 
stab | You men are quite rightly concerned with the effect of any such legislation on 
y Pec: the consumer, for certainly if it is not good for the consumer, as a consumer, or 
tised. the consumer as an employee requiring employment, or the consumer as a local 
yhote- | businessman, it is not good legislation. It seems to us to be very clear that 
the # long as the terms of this bill require and demand that products placed volun- 
ehan- \ tarily by the manufacturer under the price control of this legislation must be in 
pment | pen competition with other like goods—then you need have no fear of a bad 
ertain | remit for the consumer. He will inevitably abandon any brand item of mer- 
ypular | candise that does not compete favorably with other like goods offered to him. 
every: ny manufacturer of brand name quality goods who is so foolish as to place 
om he | lis controlled retail price too high, will surely lose his place in the market— 
ind quickly.. There is nothing in the legislation proposed that requires discount 
arket | sores to stop offering low priced merchandise for what it is worth, or to go 
ble to | fitof business, or that any store may not continue to offer other non-fair-traded 
© find tds in competition at lower prices, and you know they will. They may have 
hwith work a little harder, when they can no longer create the impression of “vast 
- = sivings” to the public at the expense of all others concerned. The “all others 
= tncerned” clearly includes, the service retailer, the manufacturer, their em- 


again 
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ployees, and the State and Federal Governments income from various taxes, 

The loss-leader selling technique clearly is operating to the disadvantage of all 

of these. : 
EFFECT OF PRICE CUTTING ON PHOTO FINISHERS 


The photo finisher is the man who operates a processing laboratory to develop 
print, or enlarge the snapshots made by camera users. He is operating a Servicg 
business and usually is servicing several hundred retail outlets, such ag drug. 
stores and retail photographie stores who do not operate their own photo 
finishing plants. As a service business, you might conclude that he is relatively 
unaffected by the price cutting that is taking place on photo equipment and films, 
yet quite the contrary is true. There are about 60,000 drugstores in the country 
who sell film and take in such photo finishing from the public. Such stores are 
successful directly in proportion to the effort and investment they make in Oper. 
ating a retail photographic department. The more successful of them are jy 
fact running small camera shops as a department of their drug business, The 
photo finishers spend thousands of dollars and millions of man-hours of time 
trimming windows, helping with photo department installations and assisting 
them with promoting and advertising such photo departments. He must do 
this in order to expand his own income from such dealers through the growth 
of their photo department business, which in turn leads to more and bigger sales 
of photo finishing, from which he profits. 

Today many of these stores are throwing out their photo departments or at 
least cutting down their advertising and efforts, reducing their investment ip 
such departments simply because they cannot sell photographie goods at the deep 
cut prices that are being offered by professional price cutters and discount 
houses—and make any profit. These stores are the mass distribution outlets 
for photo films and inexpensive camera equipment. They are important to the 
photo finisher, they are important to the photographic manufacturers, and they 
are supplying a convenient local service for the consumer—right where he lives, 
Their withdrawal from the business hurts the whole economy, yet why should 
they provide such local services for the consumer if they can’t make a profit? 
Our members who are photo finishers are naturally being hurt, too, by the 
activities of price cutters who are slaughtering the prices on the popular items 
that make such business possible, even though the photo finisher does little 
retailing of photo equipment himself. 





RESALE PRICE MAINTENANCE THROUGH PROPER LEGISLATION IS NOT PRICE FIXING 


Our members do not believe in price fixing. Economists all agree that to fix 
the price of commodities and services through collusion and agreement between 
groups of producers or groups of retail sellers is unsound and against the public 
interest. Our lawmakers quite rightly have passed laws to prohibit such con- 
spiracies to restrain trade and destroy competition. Competition should be 
preserved by our laws just as control of monopoly is a function of good govern- 
ment. But the preservation of open competition does not require or imply that 
chaos or demoralization should be the end result any more than the existence 
of a big business implies that it is in fact a monopoly. 

As we see it, it is price fixing and is unlawful for a group of manufacturers, en- 
gaged in the production of like goods, to sit around a table and conspire to fix 
the prices of the goods they produce and sell, by agreeing with each other as to 
what they will charge the dealers or the public. 

It is price fixing for a group of retail grocers, retail druggists, or retail camera 
dealers to sit around a table and agree among themselves what their charges to 
the public for services and products shall be. Such activity is against the public 
interest and is clearly and rightfully prohibited by law. 

It is quite something else for a manufacturer, having produced a product of 
quality and merit, and having marked it with his name and brand to clearly 
identify his willingness to be responsible to the public for this product, to sit 
down and carefully compute what price it is worth and what must be charged 
to recover his costs and a fair profit, and what reward will be the minimum 
inducement for his distributors or retailers, that will result in its widespread 
display and selling effort in retail channels and what price will, in open compe 
tition with other products of a like kind and other producers of equal or greater 
efficiency, bring his products the maximum number of sales. That is the estab 
lishment of a fair competitive price in a competitive atmosphere. 
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88, It is competitive price setting with the interests of his employees, his retailers, 
all | nd the public carefully balanced to secure for himself a maximum number of 

+ sales of his product. His establishing of his own minimum and maximum retail 
; price, his widespread advertising of this product and price, places all of his 
eards face up in his relations with the trade and the public, It guarantees 
Op, the public that he is responsible for the product and that it contains a competitive 
ice | save as compared with all other products of the same kind, and they are free 
ug: to buy the competing product if the value is less than offered by a competing 
oto producer. 


ely SMALLER RETAILERS FACE DESTRUCTION OF THEIR BUSINESS 
ms, : : : : ' . 
try Our interest in the reestablishment of legislation to implement and make 


are effective the right of manufacturers to establish and maintain competitively 
er. established prices for retail distribution of branded trademarked goods and 
in equipment is a fundamental one. Unless the selling practices of the predatory 
The | element and the retail monopolies can be brought under reasonable control 
ime through legislation, which inherently forbids and prevents loss leader and bait 
‘ing advertising in the selling of such branded quality products, then many service 
do yetailing units of business are inevitably going to be driven out of business. 
wth | You have only to examine the business roster of any “Main Street” in America 
ales » to see for yourselves that even in spite of the nominal restraint against destruc- 
tive competition that has been exerted during the past years when the fair trade 
at laws have been in partially effective operation, hundreds of the smaller inde- 
t in | pendent business establishments have been driven out of business, one by one, 
leep by the large chainstores, certain department stores, and discount houses. I 
unt | ghallenge anyone to show me one of such operations that has not had as its 
‘lets principal appeal for patronage, the cut price advertising appeal. 
the 


they DESTRUCTIVE PRICE CUTTING FORCES DILUTION OF QUALITY PRODUCTS 
ives, | ; ee nae ee. gba 
ould This destructive price cutting does not mean real savings to the public for 


ofit? | noone can afford to stay in business without a reasonable protit. If unrestrained, 
he chaotic competition is to, in fact, exist, then it is inevitable that there is no 
ae stopping point where the independent retailer can stand and still remain in 
tle business. Inevitably the technique of loss-leader selling and price juggling by 
the big department stores or remote controlled chainstore organizations and 
discount houses will reach all the items in which there is well established value 
XING and, therefore, consumer preference. What then happens to the public’s free 
cs choice of products? He becomes a pawn in a price war that drives off the market 
© fix | the most desirable items, and he has himself aided monopoly and brought about 
ween | thescarcity of desirable brands of goods. 


ublic It is well known and long established that once the retail monopolists find that 
con- | theloss-leader price no longer diverts the customers of their smaller competitors 
ld be | or the unprofitable cut price has become the new standard price in the minds 
vern- | ofthe public, they too abandon the product as no longer serving their scheming 
that purposes. 

tence Gentlemen, the backbone of the American economy is in the operations of 


thousands of “small business’ units, providing on-the-spot distribution of the 
s,en- | products of our vast production lines. Prosperity at the “grassroots” 
to fix sited by well-paid jobs and improving opportunity at the local level Any 
asto | legitimate step you can take to stabilize the growth and progress of small 

business is a step to strengthening our resistence to all the foreign isms and 
mera | “eidlistic scheming. Small business wants no subsidies nor does it want com- 
yes to | [tition eliminated. We believe that State fair trade legislation, inadequate 
public witis now proving to be, has at least demonstrated that in principle it is one 

ifthe most practical, legitimate influences in giving independent retail business 
act of | “Opportunity to operate honestly and thus eliminating the tendency to con- 
learly cehiration of business in the hands of a relatively few big retail merchandising 
to sit | Mmoepolies, which can be so easily attained if they are permitted to ruthlessly 
arged | “Mgagein loss-leader selling. 
imum Gentlemen, we urge your favorable consideration of the Harris bill, H.R. 1253 
spread weause we believe that in its present form it will go far toward the reestablish- 


is repre- 


ompe | Mttof the Main Street retailer as a sound part of the Nation's economy. We 
reater | bdieve that it represents an important and necessary roadblock to the establish- 


estab | Bent of monopolies in the retail distribution field, and as previously mentioned, 
We think that monopoly in distribution is more damaging of the public interest 
“2 monopoly in the manufacturing field where much 


iin, 


effective legislation 
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already exists. The retailers of the country should not be forced to Scheming 
and trickery to exist in business. This first decline in business is Seeing 4 
slaughter of small distribution establishments and it will continue at an acceler. 
ated rate unless the Congress provides some controls to restore orderly competi. 
tion. On behalf of the hundreds of photographic dealers and photo finishers | 


represent, and the thousands of other retailers with whom they do business I | 
’ 


want to thank you for your courtesy and consideration. In conclusion I would 
be glad to answer any specific questions relating to the problems of photographie 
dealers. 
The CuarrmMan. The committee will recess until 2 o’clock. 
(Whereupon, at 12:15 p.m. the committee recessed, to reconvene at 
2 p.m. the same day.) 
AFTERNOON SESSION 


The CuatrMan. The committee will come to order. 

The first witness this afternoon will be Mr. Melvin Kraemer, presi- 
dent of the National Retail Hardware Association. 

Mr. Kraemer, I believe you have with you Mr. William G. Mashaw. 

Mr. Kraemer. I do, sir. 


STATEMENTS OF MELVIN KRAEMER, PRESIDENT, AND WILLIAM 6. 
MASHAW, EXECUTIVE VICE PRESIDENT, NATIONAL RETA 
HARDWARE ASSOCIATION, MARYSVILLE, KANS. 


Mr. Masuaw. Mr. Chairman, if we could, we would like to present 
our testimony jointly. 

This statement is presented to the committee by Melvin Kraemer, 
Kraemer Hardware, Marysville, Kans., president, and William G, 
Mashaw, executive vice president, appearing on behalf of the National 
Retail Hardware Association. This association is an affiliation of 38 
State and regional hardware associations with a membership of ap- 
proximately 238,000 independent retail hardware dealers located in 
10,278 communities throughout the United States. 

Mr. Kraemer has owned and operated a hardware store in Marys- 
ville, Kans., for many years, and 1s currently president of the associa- 
tion. Mr. Mashaw handles management duties for the association, 
and has made a continuing study of distribution within the hardware 
industry. 

No classification of retail merchants is more typical of the small 
independent main street merchant than are members of National Re- 
tail Hardware Association. Their independently owned and operated 
establishments have historically served the day-to-day hard goods 
needs in their local communities. Every adult citizen is to some ex- 
tent familiar with the various stocks of tools, housewares, paints, 
sporting goods, builders supplies, and garden and farm supplies 
carried by hardware stores. 

Fifty-four percent of these members’ stores, like Mr. Kraemer’, 
are located in towns of less than 5,000 population, and three out of 
four are in communities under 25,000 population. Unquestionably 
these businesses are representative of grassroots marketing of quality 
merchandise in our Nation. 

While these truly small businessmen may be considered by some to 
be of relative insignificance—collectively, and in their own communi 
ties—they represent a substantial position in the economy. In the 
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irading areas in which they serve hardware dealers are important 
marketer's of merchandise and conveyors of service. 

Inasmuch as the legislation under consideration by this committee 
deals with matters relating to the distribution and pricing of quality 
branded merchandise we feel it is vital that the hardware retailer's 
satus be understood. ‘The basic stock of independent hardware stores 
is brand-name hardware merchandise. In total, the independent re- 
ail hardware market is approximately $3 billion in annual sales. 
According to qualified estimates, 85 percent of the goods sold in retail 
hardware channels is purchased from independent wholesalers. 
Probably no category of retailing surpasses hardware stores as mar- 
keters of quality merchandise identified with a manufacturer’s brand 
name. ’ BET hi; 

This being the case, no category of retailing is more vulnerable to 
the ill effects of cutthroat price competition on branded goods. The 
quality brands which make up the basis of their stocks is a daily target 
for discount operations which use their brand-name items for sideshow 
trafic builders. . 

Legal obstacles which presently prevent manufacturers of mass- 
marketed branded goods in the hardware field from maintaining some 
measure of resale stability are working serious hardships on retail 
hardware stores and other similar service-type establishments. 

It is our considered opinion that in the long run all elements of the 


| Nation’s economy would benefit from the enactment of remedial legis- 


apply. 


iation. We feel that enactment of H.R. 1253 or similar legislation 
incorporating like principles and objectives would be a positive and 
enstructive service. We have noted the proposal made in H.R. 2463 
which seems also to accomplish the objective we seek, that is, the pro- 
tection of our branded merchandise. 

Among major considerations upon which our position is based are: 

1. Price competition among manufacturers would be preserved. 

Manufacturers availing themselves of the provisions of H.R. 1253, 
HR. 2463, or similar legislation would be required to be in competi- 
tion with others. All existing legal safeguards would continue to 


2. Use of the legal framework is completely voluntary on the part 
ofmanufacturers. ‘There would be no requirement in the legislation 
that manufacturers avail themselves of its provisions in their market- 
ig policies. It merely provides a facility for those who would desire 
to use it. 

3, Remedial legislation would prevent, rather than encourage, 
nonopolistic practices. 

By providing a practical method by which mass-marketing manu- 
fucturers can competitively achieve resale price stabilization, assuring 
rasonable compensation for wholesalers and retailers engaged in 
wiistribution, retailing giants are forestalled from engaging in prac- 
ties Which inevitably lead to monopolization of distribution. 

Present severe retail price competion in some markets involving 
electric housewares clearly demonstrates how such situations eliminate 
ill but the extremely large volume operators—and ultimately restrains 
distribution by depriving manufacturers of the goods involved of 
wees to the merchants with whom they want to do business. 
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In such markets hardware retailers, and similar small independey: 
businesses have no alternatives other than deemphasis or cliscontiny | 
the lines which can no longer be sold profitably. 

4. Continuation in business is a prime economic contribution of} t 
retailers. 

Maintenance of a healthy business establishment is the foremog! 
civic responsibility and service of a retail business. When hardwap 
retailers, and others, find it impossible to sell goods profitably the 
whole community economy suffers. 

Reduced sales means reduced employment, reduced dollars in local ) 
circulation, reduced tax dollars, and a stifled economy. Would-be pur: | 
chasers are deprived of the conveniences and confidence in trading in 
customary outlets, and the ability of the total economy to absorb the | 
productive capacity of manufacturers is lessened. 

Now in point 5 of my written statement I believe we have the nutof 
the whole matter as to whether or not this type of legislation js 
desirable. 

Existing laws discriminate against that class of manufacturer | 
which seeks prime distribution through independent wholesalers and 
retailers. ‘There are numerous legally permissible methods by which 
manufacturers are now permitted to stabilize resale prices of their 
products—thereby protecting property rights in their products, 

These methods include ownership and control of their own whole. 
sale and retail outlets, exclusive franchising of outlets, and consign- 
ment selling. 

On this point I would like to refer to what is taking pli ice in the | 
small-appliance industry today. Overall sales volume is down be 

cause the price structure has been broken to such an extent that the 

‘ank-and-file small merchant today is afraid to stock quote prices, ot 
advertise those prices in those lines for fear of what the throateutting 
element will be. 

The Sunbeam Corp., which was the most. important fair-trader in 
this field and had maximum distribution through our channels, has 
now taken to a test experiment in consigning all of their merchandise 
to hardware wholesale and the distributors on the entire west coast. 
That means they no longer sell their merchandise to their distributors, 
They are keeping ownership and merely keeping inventories there 


| 
} 


and letting their distributors work as agents for them and putting | 


them in the h: inds of dealers. The sole reason for this system is one 


maintaining prices and maintaining a family of merchandisers of } 


their lines which will assure them of constant distribution. 
Each of these approaches possess every alleged competitive evil 


advanced by opponents of the type of legislation being proposed. | 


Many producers, particularly the larger ones, presently avail them 
selves of the above-mentioned methods of control and self-protection. 

This being the case, why should a class jie mi inufacturers who find 
such approaches impractical be deprived of a substantially similar 
method by which they can effectively in and obtain broad-scale, 
maximum grassroots distribution through independent channels. 

6. Despite a long history of stability, present trends should cause 
serious concern for the health of inde pendent hardware retailing. 

Hardware retailing, according to Dun & Bradstreet, has for many 
years rated among the most stable forms of ret: ailing. No category | 
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of retailing surpasses hardware stores in average longevity of opera- 
on, or in the low incidence of bankruptcy. 

Nevertheless, there were 1,400 fewer hardware stores reported in 
the 1954 U.S. census than were reported in 1946. Although exact 


dent | 
‘ine } 


' 
mn otf figures are not available, new stores entering hardware retailing have 
mag f continued to be fewer than the number leaving the field. my 
Most Return on investment in both hardware wholesaling and retailing 
o have shown constant and parallel courses of decline for more than 10 
y the 


year's. : 4 ula 
|’ The following figures show the pattern of decline in average net 


aa rofits on sales for retail hardware stores for the years 1950-57: 

ee . Percent | Percent 

g in alent 

b tly | B-------------------------- Fe ae ee a oe 
§51--------------------------- 3. 95 | 1955_-_~-----------.------------ 2.2 
Ro isiccteegryemr wat, | Sn SR iat nnactitnsrasrseiaeernsiienicedl 1. 90 

ut of ean —- shiek emeceppecais- | SC. CR esac a cl ee eae lg eee 1. 45 

M8! ‘The source of this information is “Annual Cost-of-Doing Business 

| Survey,” National Retail Hardware Association. 

ures} That was shown a continuous decline since 1950 to where for the 

sand F ar 1957 this highly stable form of retailing, which shows the lowest 

which F ‘seidence of bankruptcy of any other type according to Dun & Brad- 





their street, in 1957 this form of retailing returned to the hardware dealer 
mthe average 1.45 percent on annual merchandise sales. 

hole | “Phere is an appendix to the written statement which shows the 

Sign | qperating experience for these stores in 1957. Since they reflect aver- 


ages I think you vill see that it follows that countless thousands of 


n the these businessmen are going through al transition period in which 
n be they are experiencing profitless operations. Fortunately, many of 
ut the | them are well financed and they are good businessmen and the bank- 
es, 0 | mptey figures are not indicative of the weakness they find themselves 
ting | in from a profit standpoint today. 

In conclusion, I would like to respectfully urge that this committee 
der in sive careful consideration to the enactment of some type of legislat ion 
, has | inthis field and we feel that the Harris bill would be an adequate piece 
undise | oflegislation and a progressive step forward. 
coast. | Now, I would like to ask Mr. Kraemer to talk with you for a few 
Uutors. | minutes and give testimony relating to his individual business and his 
there personal feelings about this legislation. 
ntting | Mr. Krarmer. Mr. Chairman, I am Melvin Kraemer, of Kraemer 
18 one ' Hardware, Marysville, Kans. This is perhaps my maiden voyage to 
ers ©} Washington and I think I would be remiss if I did not tell you I was 

, | @joying it. 
© evi} Mr. Hemphill this morning mentioned the fact he thought we wit- 


posed | nesses were patient. But I too would like to say after taking in the 
them- House activities yesterday, I think you gentlemen on the committee 
ction: | aesomewhat patient also. I am not saying that in any way of polish- 
0 find | ing any apples. I sincerely mean it. 


imilat | My town of Marysville is 4,000 in population, and I employ but 
scale, two persons, and from my viewpoint I am small business. My liveli- 
5. wood is dependent upon income produced by agricultural activities, 
calls | mndif I have any claim to distinction, it would be that I am typical of 
y. the hardware dealers stretched across the United States. My town of 
“man 


Marysville is located 12 miles south of the Nebraska line and 99 miles 
tegory | west of the Missouri line. 
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In preparing for my presentation today, I have tried to place my. sold by 


self in your shoes, so to speak, and have asked myself what would] | This ite 
like to hear? What would help me? If I were:a legislator, Conse. | A litt 
quently, I am going to pass on to you some observations I have made rice is 


quote actual problems faced and above all treat them in a very} &1.67. 
“homey” way, with nothing but actualities being treated. "| "?hat 

So, 1f expressions are used, words that do not meet the highest | tlemen, 
grammatical standards, please understand, sincere thoughts are my ined inl | 


only concern today. Then, too, I am hopeful some questions wil] be with th 


tossed my way. Oh, yes, instead of referring to the topic being dis. tiged in 
cussed this morning as House bill 1253, why don’t you let me just call Mr. F 
it fair trade ? | the iter 

As one of the 23,000 dealers Mr. Mashaw has mentioned, I haye $11.67? 
never wavered in the support of the principles of fair trade, but Mr. I 
have become sorely disgusted with the framework of laws support- Mr. I 
ing it. You recall I live 12 miles from Nebraska and 99 miles from —_ mentior 
Missouri. Perhaps it would seem because of the proximity that Mr. I 
Nebraska sales policies would cause more trouble than Missouri. This Mr. | 


is not the case, however, for my area is predominantly covered by the } course, 
Kansas City Star and Times newspaper publications. In this paper meet hi 
are displayed the most aggravating and misleading prices ever wished _ assistan 


off on consumers and a small retailer such as myself. Mr. I 

And also I might say wished off on a consumer. Now, about this — merchat 
word consumer. I have heard it mentioned a number of times in the Mr. I 
testimony of previous days. There has been an indication that small | interruy 
business is to be protected but over and above small business is the Here 
consumer. I cannot quite in my own mind get square just what isa (Disy 
consumer. It almost makes me feel I am acting in an un-Christian Mr. I 


manner as a small businessman and then picking on the consumer. | asdeale 
I don’t think there is a ticket you can place around a man’s neck | aSunbe 


or badge that you can put on his coat and classify him as a consumer You » 
any more than anyone else. If there were 15 more persons in this | State? 
room I think there would be 15 more consumers here. her bees 
But if I stand in back of the counter as a small businessman and | the iten 
sell a man a quarter’s worth of nails I am small business. If I turn | _ handlin, 
my hat around and go across the street and buy a loaf of bread and | _ item, de 
perhaps an automobile tire, I am a consumer. And do I need pro- | sheisen 


tection? From which angle? Alwa 

I think that we are all consumers. We have a means of earning | isthe fe 
our living. Mine is termed a profit. In the case of a farmer it is | andthe 
usually called his income. In the case of a laborer it is usually called | dence is 


a wage. In the case of you gentlemen you probably refer to it isa Let m 
salary. But in any case, we are working for some take-home pay. similar 


Now I think I am a consumer of the laboringman, the farmer, of | store for 
your own services and my own services as a businessman and I cannot | aSunbe; 
’ . . . . - * . . cy 
quite see the distinction, I don’t think we need classify one group of | She tool 


' 
persons as consumers to the discredit of others or simply make a class back an 
distinction between the two. and not] 

Here are some of the prices that I mentioned as being advertised } with the 

in the Kansas City Star and Times. This comes from the Monday | Then, 

issue of the Kansas City Times, December 15, 1958. It is full of | bought 
prices, as you can well see. I will only mention a couple of them. __taresay, 

Here is a list price on a Sunbeam toaster, fair traded, the price! | goods w 


would like to sell it at, $29.95, supplied by the manufacturer. It is the fry | 
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sold by Macy’s, whom I know you know and have heard of, at $20.85. 
This item costs me $19. 47, pure hased in lots of six. 

A little further down is a General Electric steam iron. Fair trade 
price is $17.95. Sold, according to this ad, at $12.88. My cost is 
$11.67. 

That is a sample of the competition th: at we face. I daresay, gen- 
tlemen, if all of the outlets on this type of merchandise were central- 
ged in one store in my town that they could not keep their doors open 
with the volume that they could create selling at the margins adver- 
tised in this particular paper. 

Mr. Fiynt. I was much impressed with the figures that you quoted, 
the item you mentioned advertised there for $12.88. Your cost. is 
$11.67 ? oa 

Mr. Kraemer. Yes; in lots of six. 

Mr. Fiynv. From that it would appear that the advertiser you just 
mentioned buys it at a substantial discount from what you have to pay. 

Mr. Karsten. That I am not ready to say. 

Mr. Fuynr. I said it would appear so. Without knowing—of 
course, that ondd be a matter between them—is your inability to 
meet his prices perhaps due to his rebates, or is it due to the lack of 
assistance at the present time of a fair trade law 4 

Mr. Kraemer. I do not believe it is due to his ability to purchase 
merchandise at a quantity rate. No, I do not believe that. 

Mr. Fiynr. You may proceed with your statement. I am sorry to 
interrupt you. 

Here is a sample of what I am talking about. 

(Display of several ads.) 

Mr. FLYNT. Now, just for the fun of it, place yourself in my shoes 
as dealer in Marysville and let Mrs. Funk walk in. She wants to buy 

aSunbeam fry pan or G.E or Hamilton-Beach or Westinghouse. 

You wonder, has she seen the Kansas City prices, a nonfair trade 
State? She surely is aware of the fair trade price. Shall you tell 
her because of price and profit difficulties, you are no longer stocking 
the item? Should you meet the Kansas City price plus 50 cents for 
handling and post: ize? Shall you attempt to sell her a substitute 
item, despite her specific request, and as a hardware dealer, surely 
she is entitled to find it in your store. 

Always in your mind, too, if you do sell her at the fair trade price, 
is the fact that after purchasing she may then see the cutrate price, 
and then she will sincerely be lieve you have cheated her, and her confi- 
dence is gone. 

[et me tell you of an incident which is an actual example of many 
imilar incidents in my store. This lady has been a ae of my 
sore for years. She came in the store, wanted a fry pan. I sold her 
iSunbeam fry pan of the particular size at the fair trade price, $27.45. 
She took it home and she used it. I know she used it because she came 
back and told me how happy she was with it because it fried chicken 
ud nothing had fried chicken before for her. She was happy, happy 
with the price she paid and happy with the product. 

Then, a few weeks later she journeyed to Lincoln, Nebr. She 
bought some fabrics there, paid for them, and mind you, I would 
daresay, and confidently so, the margin of profit she paid on that soft 
goods was much greater than the margin of profit she paid me for 
the fry pan. 
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But she was happy until she walked across the county, saw the 
Sunbeam fry pan, the same as I sold here, it was priced at. $7.40 Jess 
She is a good old Dutch girl. That is my background. She could 
not wait until she got home to talk to Mr. Kraemer. 

She said she did not sleep the night before. She was down at the 
store 8 o’clock the next morning telling me I had cheated her, | 
talked with her for a full 30 minutes explaining fair trade and the 
fair trade price and I rather imagine you can understand how fap 
T got. 

I did not get to first base. Finally, I said, Mrs. Lombardy, I wil] 
refund you half of that $7.40 and I think that will be just as much 
as Ican do. At that point it was completely a nonprofit proposition 
for me in whatever category you wanted to class it. But those are 
the incidents that I think are so detrimental to smaller merchants 
such as myself. The confidence that they did have is going and | 
don’t know how you can get it back because I have not seen her in 
my store since. 

Perhaps you see more clearly why I became disgusted with the 
legislation supporting fair trade and as it operated in my area. That 
is, a sound fair trade law in one State with no similar restriction in 
adjoining areas. 

Still another method—we mentioned it—let’s follow it through. 
Suppose you decided to fight fire with fire. You advertised brand 
named goods at prices below a profitable margin. Here’s what J 
did to meet prices of discounters in the Kansas City area. 

I have another ad here from the Marsha County News, which is 
a local publication in my town. Here I listed some prices with names, 
1959 Sunbeam fry pan for $12.79; a toaster, $16.85; Toastmaster for 
$11.99; and so on down. Beneath it I put these words: “The above 
prices are those advertised in Kansas City by the various stores selling 
electrical appliances. We cannot fight such prices because of fair 
trade regulations. We just want you to know that you can trade 
in any old bottle-top or bobbypin for the difference in those prices 
and those advertised above. With this opportunity you can save 
in convenience and save postage. Save in Marysville.” 

The press time on this paper was Thursday, about 6 o’clock and 
the boys who deliver them throw them in the yards around town on 
Thursday evening but they are in the mailboxes of the subscribers 
on Friday morning. 

On Monday morning the phone rang at the hardware store. I 
answered. The conversation was something like this: “This is Mr. 
So-and-so of Sunbeam Corp. in Chicago.” IT said nothing further. 


I said, “Do you have a copy of the ad before you?” He said, “Yes, 


I do.” 

He pointed out to me that I was operating contrary to regulations 
and also pointed out the trouble I might get into. He asked me to 
quit selling at those prices. I told him that T had advertised at those 
prices and I was going to continue to sell. He asked me not to adver- 
tise any more. 

I said, “I won’t advertise those prices but I will continue to sell 
until I am sold out on the items or at least until the first of the year.” 

“Won't you quit selling them until we get a couple of men out there 
to talk to you? We want to have a talk with you.” I said, “No, I 
will continue to sell, but send your men out.” Tfe sent these men out 
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and they talked with me but I stood fast and continued to sell. I was 
ractically out of merchandise anyhow at those prices. That was in 
December. 

Then, of course, in early January, fair trade was declared over the 
pill so there was nothing further that happened. In that case if I 
chose to fight fire w ith fire | was practically a criminal. 

Mr. AVER y. Mr. Chairman, Mr. Kraemer said he would invite some 
questions. The ad that you just referred to, Mr. Kraemer, refreshes 
my memory on a conve rsation we had just before lunch on trade-in. 
You were in the room, were you not, when Mr. Weigel testified, repre- 
senting the ¢ California Food and Dr ug Association ¢ 

Mr. Kraemer. Yes. 

Mr. Avery. I mentioned this trade-in problem. I was thinking 
more of a larger appliance than those you mentioned but I believe he 
testified that the situation that you described there could not prevail 
because the courts have held that a trade-in that was not a bona fide 
trade-in or that a trade-in allowance was not a reasonable relation of 
the worth of the article, the sale would be held in violation of fair 
trade. 

Mr. Kraemer. That is right. 

Mr. Avery. Did you get far enough into this situation with Sun- 
beam that you found out what their objection was going to be? Was 
the above the basis upon which they were going to object t 

Mr. Kraemer. I think their position was pretty much as Mr. Wei- 
gel indicated. You cannot do indirectly what the law says you can- 
not do directly. I think they would have held me on that particular 
circumstance. 

Then, of course, Sunbeam went off fair trade in early January, 
soit was dropped completely. 

Mr. Avery. You said Sunbeam went off fair trade. Do you mean 
they voluntarily went off fair trade or did the Supreme Court declare 
it invalid. 

Mr. Kraemer. I think Sunbeam beat them to it because of the piece- 
meal type of legislation over the United States they found it so un- 
tenable that they dropped it. 

In this method of operation, but still searching for some means and’ 
methods that would keep me in business, I believe you are entitled 
to think I was foolish. As I look at it, about all I was doing was 
keeping the manufacturers’ wheels turning, keeping the economy of 
the United States at a moving pace, with my only profit, the fact that 
Idid get customers in the store. 

It may sound as though too much importance is being attached to 
one little operation, but don’t forget the impact of all of us little guys 
gaged in the hardware business whose profitable operations foot 
the payroll for some 150,000 employees, respresenting principal wage 
earners for about 100,000 families. 

And, I might add, these employees are not subject to unemployment 
compensat ion. 

As it seems to me, the enactment of Federal fair trade would be a 
step toward helping small business, and if I can read the papers cor- 
rectly, legislative opinion is, we do need help. 

As it is, and has been, Federal laws provide for the protection of 
your investments and mine. A manufacturer’s name on a product is 
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a “sete of his investment, and he recognizes this fact. He they 
voluntarily comes to the Federal Government and says, “Help me 
help me only in the matter of protecting my investment in my good 
name.” ; 

He further says, “It won’t cost you any support money, no subsi- 
dization expense, only the use of your already existing courts.” Cop. 
tinuing, he says, “I'll risk my chances on the competitive market with 
any like item they can shoot at me. All I want is for you to say that 
I can legally keep someone from scuttling my boat, with crew aboard.” 

This manufacturer does have a crew on board, too, for he has chosen 
his method of distribution as that of the independent wholesaler and 
retailer. 

This manufacturer is not seeking your help in order to underwrite 
inefficient methods or channels of distribution. He is only asking that 
compensation be assured for those who are fulfilling a service to the 
neighborhoods of America. The word “profit” to some is fast be. 
coming a bad word, as we move socialistically along, but to us re- 
tailers who are a segment of free enterprise in the United States, 
profits are a must if our communities are to exist and prosper. 

You, gentlemen, I am sure, believe in the profit motive and are in- 
terested in the welfare of small business. We do need your help— 
help only in the matter of establishing a legal framework which lends 
itself to a healthy competitive climate in which we can operate. 

I sincerely believe you can make a constructive contribution by sup- 
porting the fair trade measures as now proposed. 

The CuatrmMan. Mr. Kraemer, and Mr. Mashaw, we thank you for 
your appearance and your testimony. Having recognized Mr, Krae- 
mer as coming from Marysville, Kans., and represented by our col- 
league, Mr. Avery, I certainly want to recognize the fact that Mr. 
Mashaw comes from Louisville, Ark., in my district. 

It is good to see you. 

Mr. Masuaw. It is mighty good to be with you. Some people down 
there would have been mighty proud of you yesterday on the floor, 

The Cuarrman. Thank you. 

Are there any questions, gentlemen ? 

Mr. Frynvr. In view of the doctrine enunciated by the Supreme 
Court of the United States, in your opinion, what effect would the en- 
actment of a fair trade act have upon the existing fair trade law? 

Mr. Masuaw. I am not qualified to answer the question. I know 
it is a very close one. I have heard it brought up here before the wit- 
nesses, but I think you will have persons better qualified to address the 
question to. 

Mr. Frynt. Let meask you one additional question. 

Would you base Federal jurisdiction in this subject on the fact that 
the retail transaction is part of an interstate act ? 

Mr. Masuaw. I would say that that is the justification from a con- 
stitutional point. However, I feel that the practical justification of it 
is that State fair trade legislation has proved itself inadequate for 
something that involves interstate distribution of brand-name mer- 
chandise. 

Basing it primarily on illustration, I know thousands of them 
similar to Mr. Kraemer, in which we would certainly rather see no 
fair trade than not to see it actively in operation throughout the coun- 
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ry because a manufacturer of brand name merchandise cannot mass 
jistribute that merchandise through independent wholesaling chan- 
nels and have any,control over it if every States does not have some 


 umilar type of legal framework in which to operate. 


Mr. Fiynr. Let us go back to these items that Mr. Kraemer referred 
toa few minutes ago, an item advertised at a cut-rate price of $12.88 
which would have cost Mr. Kraemer, in lots of six, $11.67. | 

Does it + peed obvious to you that the $1.21 markup on an item, 
the wholesale cost of which is $11.67, is sufficient margin of profit to 
enable that man to stay in business ? 

Mr. Masnaw. I know that it 1s not. We speak of averages, and we 
sometimes are misled. His operating expense in his store is 27 percent. 
"Mr. Friynt. It would be more than the markup? 

Mr. Masuaw. Yes, sir. We misled ourselves when we talked of 
individual items other than to illustrate what is done with a manu- 
facturer’s brand. ‘Those items would have meant nothing in that ad 
without those brand names attached to them. 

Mr. Fuynt. Is that what you refer to asa leader ? 


| Mr. Masnaw. Yes; that isa leader. 


Mr. Frynt. You get a customer in a store either at a very low 
margin of profit or sometimes no profit at all. 

Mr. Masuaw. That’s right. 

Mr. Fiynr. In order to get him in there and hope that he will 
make it up by buying another item. 

Mr. Masuaw. That’s right. As I heard a witness say this morning, 
[agree with him, I do not object to an occasional leader or any type of 
kader advertising but I do object to it when it is being done for two 
reasons. 

One, that it has someone else’s name attached to it. It is not 
based on the reputation of the store; and, secondly, so many of these 
price-cut ads would mean nothing if Mr. Kraemer’s store was not being 
| wed as a showplace to give the consumer confidence that it is good 
| merchandise. 

When it leaves his store and other small outlets, then all interest 
init dies. There are many markets in the country today in the house- 
ware goods field in which the manufacturer’s overall sales volume has 
been cut in half and less for no other reason than the destruction of 
confidence on the part of the established merchants in that community 
inthe merchandise because of price cutting. 

In the city of Detroit, Revereware—the State of Michigan at one 
time was the second best State in the country for the distribution of 
that product. I am reliably informed by the factory that today it 
sone of the worst States in the Union in the distribution of those 
goods merely because the manufacturer’s name has been destroyed 

| both in the trade and with the consumer on the price cutting of the 
| line of goods. 

Mr. Youncer. Mr. Kraemer, do you see any unfair competition 
which this bill will cover that pertains to a manufacturer setting up 
hisown chain of stores ? 

Mr. Krarmer. This manufacturer setting up retail outlets, is that 
| what you mean ? 
| Mr. Youncer. Yes. 
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Mr. Kraemer. If he is going to assume the cost of retailing, he jg not} photogral 
going to be able to sell at prices that will bother me to too great ,| But hous 
degree. However, that is just one means of fair trading a produc | jines, law 

He controls that.- He does not deal with anybody else but himself | for our st 
He can do it and he can properly do it and legally do it. That ig one} We Wo 
method of distributing. That is exactly why we are asking for the | today. I 


same kind of protection going through a wholesaler. | definitely 
Mr. Youncer. Is there any danger to the independent retailer Where | advertisit 
the manufacturer also has his own stores in the area ? Mr. Co 


Mr. Kraemer. I have seen a number of them try it in my areg jp | retailer! 
the hardware line and we find out, and I think the wholesaler anq| Mr. Ma 
the manufacturer find out, that he certainly is not going to enjoy the; Mr. Co 
confidence in the trade that we independent retailers do, if he is enter. | ance; hav 

1 


ing into direct competition with us. Mr. M 
I do not know if you have in mind a merchandising store such gs | mtailers1 
mine or the tire-store incidents that were mentioned this morning, | Mr. Av 
Mr. Youncer. Firestone stores or other manufacturers that have the Boyk 
their own retail outlets. able to yc 
Mr. Kraemer. I have a Firestone store in my town, and I am happy | question 
to compete with them. “| Ihave 
Mr. Youncer. You do not consider that is unfair competition! principle 
Mr. Kraemer. Not on brand names if they have the same items, you want 
Mr. Youncer. That is all. From ¢ 
The Cuarrman. Are there any further questions? Kraemer, 


Mr. Cotuier. I am sorry I missed the greater part of your very | Mr. Kr 
fine statement. I would like to ask a question which, while it is some- + Mr. A 
what departing from the legislation that we have here, is associated | That is t] 
in that it involves advertising essential, very essential, to the small dise for \ 
retailer. nized and 

You probably know under a ruling that became effective the Ist of | 1am t 
February, the Federal Government, or I should say the Internal Reve- | "me. K 
nue Service, no longer permits deductions to the manufacturer from chandise ; 


their excise taxes for these cooperative advertising programs. | Mr. Ke 
Now, by and large, many of the small retailers in my own district— | Mt. Av 


and I presume this is probably the situation across the country—have that you. 
depended upon this cooperative advertising to assist them in their Mr. Kr 
sales. Further than that, I believe it requires that when a small | kind of n 
retailer participates in this cooperative advertising program that he | “aldise | 
must, of course, have the national brand or trade name product in| “AY 
his ad. public the 

Of course, if this new ruling of the Revenue Service prevails, My oth 
will not the small retailer be further handicapped in his competition ; Weston | 
by probable loss of this advertising facility or assistance that he here- | Smelly, 
tofore had been given ? | on; 1s th 

Mr. Masuaw. Yes. Any handicap placed in that. field makes it | Mr. Kr, 
more difficult. It is extremely difficult for a small dealer like Mr. |,” Ay 
Kraemer to avail himself of the cooperative advertising programs | #er to 
because most of them have some sort of tieup with volume require: | t for h 
ment and moving goods before you are allowed your cooperative ;™#urer r 


arrangement. __ [Me prett 
There is nothing basically illegal about it but it means actually m | fompetit 
some instances that larger stores find it more attractive in our field. | r. Kr. 


I am not speaking for other industries. You might get into the 
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photographic field and some others and it might be quite different. 
“| But housewares, some basic tool items, and so forth, on your paint 
a lines, lawn mowers, cooperative advertising is a very important thing 
ct, c ; 
4 | forour stores. iy ei 
if We would hate to see anything make it more restrictive than it is 
i. day. If it presents a handicap to the manufacturer, then it very 
"| definitely would be an additional handicap to our stores using such 
advertising. a Aye 

Mr. Cotiier. Then it is regarded with some concern by the small 
in | Ietailer ¢ 

| Mr. MasHaw. Yes; we are quite concerned about it. 
th + Mr. Cottier. For years they have been dependent on that assist- 
@ a . . * 
ance ; have they not ¢ 


re 


Vi, Masiaw. That’s right. I believe it applies to all types of 
3 | wtailers rather than Just small ones. 
as | © 


Mr. Avery. Mr. Mashaw, I believe in your statement you alluded to 
rye | the Boykin bill and said that perhaps the principle might be accept- 
| able to your association. Perhaps from here on I should address this 
question to Mr. Kraemer. > a eS 
I have been thinking about this same thing. The Boykin bill in 
principle says you can go ahead and sell merchandise for whatever 
you want to; just take off the identifying trademark. 
"From an administrative standpoint in the hardware business, Mr. 
Kraemer, could that be done # 
ery | Mr. Kranmer. You mean [ am supposed to remove the label / . 
me- | Mr. AVERY. Label or identification, whatever the trademark is. 
ited. | That is the principle of the Boykin bill. You can sell your merchan- 
nall | ise for whatever you want to, just so long as you remove the recog- 
nized and valuable trademark from the merchandise. 
tof | tam thinking of True Temper; it is\a commonly known brand 
-|name, Frequently, they have the name stamped right in the mer- 
rom | chandise; do they not ? 
| Mr. Kraemer. Yes. 
ae Mr. Avery. From a practical standpoint could that be removed so 
have that you could sell a pitchfork or scoop shovel without showing it? 
heir | Mr. Krarmer. I would hate to enter into it on that basis. It would 
mall | kd of make a gyp operator out of me. At least, when I get mer- 
rye chandise with the name ground off it I look at it sideways. ' 
ot in| Mr. Avery. On the other hand, that would be serving notice to the 
public that it was an unusual situation. 
vails, | My other question is this, and just following up Mr. Younger’s 
ition » 4uestion about. these manufacturing retail outlets, if I remember 
here- | ‘orrectly, Mr. Kraemer, your operation is a second generation opera- 
| tion: is that not right? The store has been there for 50 years ? 
es it | Mr. Kraemer. Since 1927. 
. Mr. | Mr. Avery. Would it not be extremely difficult for a hardware 
rams | Weiler to open up a new business? Would it not be much more difti- 
yuire- | ‘lt for him to open up a new business and compete against a manu- 
-ative \{acturer retail outlet than in your situation where the shopping habits 
i pretty well already established in the community before you had 
lly in |mpetition from these retail outlets ? | 
field. | Mr. Krarmer. I believe that. 
o the 
| 


py 


| 
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| 
' 


Mr. Avery. So, maybe your situation is not quite typical of the| 
average competitive situation where you have a manufacturing outlet | 
at the retail level. Would you agree with that ? ; 

Mr. Kraemer. Yes. 

Mr. Avery. That isall, Mr. Chairman. 

The Cuarrman. Are there any further questions / 

Thank you very much, gentlemen. 

Mr. Avery. Mr. Chairman, if I could I would like to recognize the 
presence in the room of counsel for the Retail Hardware Association 
Mr. William Noble. 

The Cuarrman. Very well, Mr. Noble, we will let the record show | 
your presence. 

Mr. Nosie. Thank you. 

The Cuarrman. Mr. Alex Petri. 


STATEMENT OF ALEX PETRI, PROPRIETOR OF AL PETRI & SONS 
BICYCLE AND HOBBY SHOP, LINCOLN PARK, MICH. 


The Cuarrman. Mr. Petri, I believe you are a member of the State | 
Legislature of the State of Michigan ? 

Mr. Perri. That’s right. 

The CuatrmMan. Will you identify yourself for the record? 

Mr. Perri. Mr. Chairman and members of the committee, I am A! 
Petri, an independent retail merchant in Lincoln Park, Mich., dealing 
in bicycles, hobbies, and paint. I have been in business in Lineoh 
Park since August 1946, prior to which I worked 10 years for the 
Ford Motor Co. and was a member of the UAW-—CIO, local 600. 
Presently, I am a first term Democratic member of the Michigan 
House of Representatives and a second term member of the Couneil 
of the City of Ecorse, Mich. 

I am a franchised Schwinn bicycle dealer who has signed a fair 
trade agreement contract with Arnold, Schwinn & Co. I want te 
state that throughout the context of this statement I will have refer: 
ence to independent retail merchants as opposed to small business. 

It is my feeling that in the process of Government, the small busi: 
ness operator that is provided for in your Small Business Administra. | 
tion Act, is the $1 million corporation with 100 employees. I an 
trying to emphasize that we are talking now or I am talking about 
the independent retail merchant who has two to five employees. 

I am grateful to you, Mr. Chairman, and to the committee for the 
opportunity to express my thoughts on the proposed Harris fair 
trade bill. It is my opinion, as an independent retail dealer, that if 
we are to arrive at an honest and practical answer as to whether or| 
not this legislation is needed, we must first resolve the answer to 
some basic questions. 

1. Is the continued operation of independent retail merchants esser-| 
tial to the continued expansion of our American economy / 

2. Can the independent retail merchant continue to operate withott| 
legislation enabling him to maintain a fair profit margin ? 

3. Is fair trade really fair to the manufacturer, retailer, and mot 
important, to the consumer? 

It is my belief that the answer to question No. 1—is the continuel 
operation of independent retail merchants necessary to maintain al 
expanding American economy ?—is “ Yes.” 
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The neighborhood merchant throughout our history has been the 
cornerstone around which the community has grown. He has been 
the medium through whom the mass distribution of our products has 
been accomplished. It has been through his consideration of the prin- 
ciples of good public ethics and service after the sale that the con- 
sumer has received full value in his purchases. 

The independent retailer’s livelihood depends on his rendering such 
service in the consummation of a sale that makes the casual customer 
a regular customer. He and his business affect many segments of our 
economic, civic, and social life. — ory iat 

Economically, he creates an impact on the transportation industry 
and on advertising. The prosperity of these service industries is 
directly affected by the successful operation .of the independent retail 
merchant. 

In our civic life he is in the forefront of membership in organiza- 
tions such as Exchange, Rotary, Kiwanis, Lions, Jaycees, chambers 
of commerce, and all other civic organizations which so often are the 
ones Which come up with the answer to an otherwise unsolvable local 
crisis. 

Also, he is found actively engaged in supporting the Red Cross, 
United Foundation, Community Chest, polio and cancer drives, as 
well as all other programs that emphasize man’s consideration of his 
fellow man. 

Further, you find him financially supporting not only the church 
he attends but also those of other faiths which are within his service 
area. He usually is the sponsor of recreation activities such as the 
Little League, Pony League, Babe Ruth League, bowling teams, and 
so On. 

These things are so natural to his operation that whenever any local 
group contemplates a civic or social program that needs funds, the 
independent retailer is the first one contacted to help. 

On the basis of the above facts, I submit that the continued opera- 
tion of the independent retail merchant is necessary and vital to main- 
taining an expanding American economy. 

This brings us to the second question. Can the independent retailer 
continue to operate a reasonably profitable business without fair-trade 
legislation ? 

This, in my experience, would seem to be improbable. In Michigan 
some few years ago the nonsigner clause of the Michigan fair trade 
law was held to be invalid. Immediately thereafter the discounters 
went to work. At that particular time a trademarked, fair-traded 
copper-bottomed, kitchen utensil line called Revere Ware had reached 
apeak of popularity marked by the urgent desire of practically every 
housewife to own at least one piece of that line which would be prom- 
inently displayed with the finest mirror polish on it in her kitchen. 

The women who possessed the entire five pieces in the line was 
envied by all her friends. This was truly an item of full intrinsic 
value, and the manufacturer was kept busy on production. Revere 
Ware was a staple in every independent hardware and appliance store. 

The vultures of discount swooped down and began to advertise 
it at 10 percent off, then 15, then 25 percent, then 30 percent, and 
finally 50 to 60 percent off. The independent retailer at first tried to 
compete in price, and then when the items were advertised below 
cost, he gradually sold out the line at a loss and stopped ordering. 
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Now, the discounters had the Revere Ware line all to themselves 
So what did they do? They too stopped replenishing their stock 
with Revere Ware and substituted an unknown brand of lesser quality, 

The customers during this period had become confused and did not 
know if the original prices were correct, too high or too low. They 
did not know whether the quality was first class, ‘seconds, damaged, or 
what. This doubt made such a difference that the formerly ) proud 
housewife now hid her Revere Ware in the cupboard. 

Sales and production have practically stopped. Revere Ware jg 
almost impossible to find in any retail outlet in the Metropolitan 
Detroit area, whether it be a chainstore, discount house, or independent 
retail dealer. 

This, in my mind, is the biggest defect of the discount operation, 
that they take an item which has specified public acceptance and 
through the combined efforts of the manufacturer, wholesaler , and the 
retailer to promote that item to be an article of intrinsic value, to 
have it become one of great demand, they take and advertise this at 
ridiculous prices, in some cases below their own cost, so as to draw 
that customer to them. 

As soon as they milk that item dry they discard it and they look 
about for another one. So, in doing this, they have deprived the 
consumer of the opportunity to buy the best merchandise available on 
the market or the merchandise that this consumer would like to buy 
because of their own belief as to the quality. 

Confusion and misrepresentation are chief weapons of the dis- 
count operator in attempting to snare the patronage of the con- 
sumers. In the bicycle field we find that fictitious list prices are preva- 
lent, the use of which pretends to afford a cash saving, but in re ality 
the quality of the bicycles sold at such phony prices makes the item 
greatly overpriced. 

It is not my intention to name any make, or to make any quality 
comparisons, but I can prove the example I state if so requested. As 
a Schwinn bicycle dealer I pay $32.65, plus freight, for a Schwinn 
bicycle, which has a list price of $39. 95. 

A competitive regular brand of bicycle commonly sold by the dis- 
count operators in the Detroit area may be purchased by me for $30 
and is sold by them for $39.95 purporting to be reduced from $49.95 

regular list. price. 

You can see the profit that they get on this is greater than the 
profit that I get on a regularly listed Schwinn bie ‘vele. To me, this 
would indicate that fair trade would be essential so as to protect not 
just the dealer’s profit but also the consumer’s dollar in getting full 
value for his money. 

Incidentally, in this same connection this Sehwinn model and 
price which I have mentioned is a lower price than any Schwinn 
model sold during my experience as a Schwinn dealer. In other 
words, I am firmly convinced that the fair trade principle results in 
the fair traded item necessarily being priced competitively with all 
other brands without engendering confusion as to fictitious list prices 
and other practices which have become so prevalent today. 

As to question No. 3, is fair trade really fair to the manufacturer, 
retailer, and most important to the consumer, I believe sincerely that 
the answer to this is also “Yes.” 
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The manufacturer is entitled to the maintenance of a continued 
jistribution outlet for the merchandise he produces without having 
o compete with himself. ‘The independent retailer under fair trade 


js given the opportunity to continuously provide the best quality 


merchandise available in his line, with the specialized service that 
can be rendered only in an independent retail operation. 

The consumer is protected in that he is given the confidence of 
roduct quality and dealer integrity. That, in my mind, is probably 
, more basic consideration in the consummation of a sale than price 


_ lonecan be. 


If then, we conclude that the independent retail merchant is neces- 
gry to our economy, we must also conclude that the Congress must 
take such action as is necessary to provide the climate which will 
permit him to continue to operate. The Congress has long ago 
acknowledged by subsidies, parity payments, acreage controls, etc., 
that the farmer must be economically healthy for the United States to 
have a healthy economy. Likewise, through the Small Business Ad- 
ministration acts, Congress has taken steps to maintain the economic 


ability of the small manufacturer, this also being necessary for a 


| 


healthy economy. ; 

Also, in the field of labor, Congress has passed, and rightly so, 
laws governing minimum wages, unemployment compensation, and 
acial security for the aged, so as to maintain consumer purchasing 
ower in our economy. 

The Harris fair trade bill will afford the same recognition of the 
need for consideration for the independent retail merchant. We 
ask not for subsides but only for the right to meet our competition 
o equal terms in the struggle for the consumer dollar. 

To this end, then, I urge you to act favorably on the Harris fair 
trade bill. 

Thank you. 

The CHarrman. Thank you very much, Mr. Petri, for your testi- 
mony here today. 

Mr. Dingell, do you have any questions ? 

Mr. Dincett. Yes, Mr. Chairman. I would like to welcome Mr. 
Petri to Washington and to tell him how much we appreciate his 
testimony. Mr. Petri happens to be, as he has said, a member of the 
State legislature back home and he is a constituent of another of our 
colleagues, the Hon. John Lesinski. 

Mr. Perret. That’s right. 

Mr. Diner. It is a pleasure to welcome you to the committee. In 
frirness, Mr. Petri, I think you are well aware of my position on fair 
inde. Iam not trying to deceive you or anyone else by saying that 


[think it is a good thing. I think it is a very bad thing. I think it 


snot for the interest of the consumer. I think it is only fair to say I 
| intend to oppose this with any honorable, fair, and proper means at 
uy disposal as being out of the interest of the people of my district. 

[ want to tell you that today so that you will understand and not be 
| misled by what I happen to think or what I happen to appear to think 
mthe subject of fair trade. 

Ido want to thank you, though, for your views and to tell you I am 
wre they have been most helpful to the members of the committee. 
Mr. Perrr. I certainly feel that you will let your personal feelings 
subjected to the information that is given to you in these hearings 
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and that you are going to act for the best interest for the people as y| 
whole. 

Mr. Drncett. Thank you, Mr. Petri; I never let personal feelings| 
deter me from doing what I believe is right and proper on legislatiye ' 
matters or anything else. 

The Cuarrman. Mr. Collier? 

Mr. Coxxier. Do you know what the official position is, if there js 
any, Mr. Petri, of the AFL-CIO on this legislation ? : 

Mr. Perri. Yes; I do. I was apprised of that yesterday whep | 
came in here to testify, that that is the official position. I did gee, 
transcript of some testimony which is going to be presented by a mem. | 
ber of the AFL-CIO... Their position is in opposition to fair trade. 

Mr. Coxurer. Then, your position, after 10 years of membership ip | 
the UAW, is diametrically opposed to theirs ? 

Mr. Perret. Yes. My position is that the UAW-CIO in arriving 
at their conclusion evidently did not get all the facts that were neces. 
sary to get a true picture as to the need for this type of legislation, 
Their thinking is that fair trade is going to increase the cost of the 
product to the consumer and when they are talking about the consumer | 
they are talking about their members. 

The only advantage that discounting or the lack of fair trade would | 
give to any consumer would be a very short-term advantage. 

As I tried to state, a discount operation will only advertise and pro- 
mote an item that has been built up to public acceptance. They will 
use this advertising and promote this product for only such a period 
of time as the product continues to have that acceptance. | 

I have found since Michigan law has been declared not wholly | 
operative, I have found that this is a very temporary conditions, and 
within a period of 2 or 3 months time the item which has been adver- 
tised and promoted and plugged by the discounter and at fantastic and 
ridiculous prices, in order to get the customer in to buy off-brand mer- 
chandise which is overpriced, this nationally advertised product is no 
longer promoted by them. 

They have picked up something else. So that the net result of 1 
discount operation is to remove from the market desirable, competi- 
tively priced merchandise and make it unavailable through any nor- 
mal or abnormal distribution channels to the average consumer. 

Mr. Corirer. May I say that the witness has my twofold sympathy, 
being in the business that he is. It so happens that the Schwinn Bicy- 
cle Co. is in my district. The problem of dealing in this product, as 
you well know, is probably a great deal more serious because of the 
general situation in the bicycle manufacturing business and I point 
particularly to what has happened in the area of imports in this field 

Mr. Perr. Yes. 

Mr. Couture. As I understand it, in the last 2 years we have im- 
ported some 800,000 foreign-made bicycles as compared to our export | 
total of approximately 250,000. I think the gentleman knows better! 
than I do that the price of the bicycles which are imported, many of | 
which are of comparable quality as I understand—— \ 

Mr. Perri. You misunderstand me. 

Mr. Coiuier. I am glad to know that because it does not change the 
point I want to make. If I am wrong, I hope I am wrong and I hope} 
I am wrong likewise on all imported products that flood the American 
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market, but you still have a factor of competition that is very difficult 
with the imported bicycle ; do you not 

Mr. Perri. Yes. May I illustrate by my own operation. I realize 
that the imported bicycle presents to the public an extremely low 
riced item of merc handise. This factor cannot be ignored by any 

operator. 
MhePaing this, I, 2 years ago, did buy 100 imported bicycles because 
these 100 bicycles represented the main quantity that I could buy and 
still get the absolute minimum price. I have periodically sold those 
at my y regul: uw markup and inter mittently I have advertised these with 
the idea of pr omotion, to get customers in, at my cost. 

After 2 years, a little better than 2 years, I still have 25 of these 
original 100 imported bicycles left. But they are there for the cus- 
tomer to buy if he wants. They are there for the customer to pay its 
quality with the quality of the other lines of bicycles that I sell. 

Mr. Cotter. It is not exactly a loss leader ? 

Mr. Perri. Not in every instance. If it is both when I am running 

a specia ial sale at my cost, then it is a loss leader to me. But my original 
intent in buying these bicycles was to have the item available at the 
game price that any other outlet would have that similar merchandise 
available for, and for the purpose of having the comparison. 

The average customer is interested primarily in value for the money 
that he spends. Now, price is one of the factors of value but it is not 
the only factor. The quality, the integrity of the company that pro- 
duces it, to stand behind the guarantee, the integrity of the merchant 
who sells it goes into it and the service that he gets out of that prod- 
uct is also a factor in this. 

So that price is not the only factor in determining the value that is 
given for the dollar that is spent. 

Mr. Coutier. Mr. Chairman, I do not want to impose on the time 
of the committee but this happens to be something I am particularly 
interested in. I want to pursue it further with one question. 

You say generally, then, if you did not have the competition pro- 
vided by the importation of foreign-made bicycles that, No. 1, you 
would not have to even worry about having those bic yeles in your 
establishment for the purpose of comparison 

Mr. Perri. That is correct. I would have some other line of domes- 
tie bicycles for comparison. 

Mr. Couuier. And, secondly, do you think that your sales of the 
Schwinn bicycle would have been in a larger volume had you not had 
to bring in the ¢ ‘heaper foreign made bicye les / 

Mr. Pr TRI. My own pe ‘rsonal sales ? 

Mr. Couuier. Yes. 

Mr, Perri. No. 

Mr. Couuirr. In other words, you do not think you would have sold 
Schwinn bicycles to the 75 customers who bought this foreign-made 
bieyele? You feel they would have gone somepI: we else and bought 
the same bic ‘vele because of the price fac tor? 

Mr. Perri. That’s right. 

Mr. Couuirr. Thank you ver y much. 

Mr. Cu. os an. Mr. Petri, thank you very much for your statement. 

Mr. Perrt. I certainly thank all of you for the privilege. 

The Cuatrman. Mr. Preston L. Wilson. 
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STATEMENT OF PRESTON L. WILSON, TEANECK, N.J. 


Mr. Witson. Mr. Chairman: 

My name is Preston L. Wilson, I live in Teaneck, N.J. I am the 
owner of a bicycle store known as Wilson Cycle Store, located at 308 
Main Street, Hackensac +k, N.J. Iam an independent retail bicycle 
dealer and am typical of many other such dealers through the United 
States. We suport the Harris fair trade bill, H.R. 1253. 

I am a dealer handling primarily bicycles manufactured by Arnold, 
Schwinn & Co., which for some time has fair traded its bicycles ; in 
many areas. I am a firm believer in the practice of fair trading, and 
believe that the reasons which lead me to this conclusion are quite 
pertinent to your consideration of this proposed bill. 

I have been a bicycle dealer for 37 years. My store is located ina 
city of approxim: itely 35,000 on the fringe of the Greater New York 
city area, in which the competition in the sale of bicycles is as keen 
and cutthroat as in any area in the United States; there it is not 
uncommon for retail dealers to advertise bicycles at prices for retail 
sale at less than wholesale cost. 

During my experience as a bicycle dealer I have seen many enter, 
and many leave the business because they found it unprofitable, I 
have also seen the rise of the large chains that have become dominant 
sellers of bicycles, to the point where a single retail outlet of such a 
chain in my town sells as many bicycles of its own pr ivate brand as 
all the bicycles sold by all of the bicycle dealers in Bergen C ounty, 
We have also seen the collapse of fair trade laws in many States, 

As an independent bicycle dealer I cannot promote the sale of my 
line of bicycles and effectively compete with these large chain outlets 
if at the same time I must face price-cutting on the ‘identical line I 
handle. This is for the simple reason that if those selling the same 
nationally branded bicycles that I do engage in cutthroat competition 
among themselves, there is nothing left in it for me or for them to 
handle such products. Eventually none of us would be left to com- 
pete with the stores handling other brands. In that case, the big get 
bigger and the small get smaller and fewer. 

As independent bicycle dealers, we are engaged in selling a bicycle 
that. is nationally. known, and is a proven high-grade product for 
which a wide public acceptance has been built ‘by ‘the manufacturer, 
backed by the service rendered by dealers across the countr vy. We feel 
as Schwinn dealers that we have participated in the building of that 
reputation. 

We have no doubt about our ability to continue to compete sueces- 
fully with those selling other brands of bicycles in our various areas, 
including the large chain stores, provided we do not first have to en- 
gage in a price war with the other Schwinn dealers. If any dealer 

can sell the identical merchandise that we do at prices considerably 
below ours, a situation can ete ps gored in which we would no 
longer have any incentive, or ability, to stay in business to compete 
with the Higgins, the Hetliensale, the ( ‘olumbia, and the other kinds 
or brands of bicycles. 

To illustrate what I am talking about, I would like to relate my 
own experience since World War yes Right after the war we were 
doing a very sizable business in a brand ‘of bic ‘yeles which was not 
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fair traded. We enjoyed a satisfactory profit and sold those bicycles 
in volume. As other large retail organizations opened stores in my 
area and as price competition in bicycles became more severe our 
sales and profits declined. Three years ago we had reached a point 
where a decision had to be made if we were to sti iy in the bicycle 
business. At that time we decided to feature and promote the sale of 
Schwinn bicycles which were a fair-traded line and had considerable 
acceptance in our community. 

Since making this change we have been operating at a er actory 
level and have maintained our Sen parts and service facilities 
for all makes of bicycles in our area 

Within the past vear we have seen the collapse of fair trade laws 
in other States, and have watched cutthroat competition destroy fair 
trade merchandise in other lines. I have become convinced that I 
could not successfully operate my bicycle business if many items in the 
Schwinn line were not fair tr aded or if anything happened to the 
fair trade laws in New Jersey. 

lam also of the sincere belief that my circumstances are not greatly 
different than those of many other independent bicycle dealers located 
elsewhere in the country, w ho are faced with the ever-ine reasing price 
competition, backed by unlimited resources, of — large chain organi- 
gations. In my opinion, if a bill such as H.R. 1253 is not enacted to 
keep fair trade laws in effect in all States, a atk many independent 
bicycle dealers like myself will have the greatest diffic sulty to survive. 

My store renders a complete parts and repair service for the bicycles 
which we sell, as well as for all other brands. However, I cannot 
maintain my business simply on this parts and service income. It 
is imperative that to remain in business I must sell new bicycles at a 
fair price. As a result, 1 am convinced that I< cannot aggressively 
promote and sell the Schwinn line of bicycles in competition with 
bicycles of many other brands sold in our area satin the other Schwinn 
dealers adhere to the fair-trade prices announced by Schwinn. 

The bill before the committee would equalize the opportunities of 
small independent retailers like myself in competing with other larger 
selling organizations. It would give us no advantages over them, but 
merely place us in a position to compete with them. 

In this connection, it is highly relevant that the consumer, too, 
gains from this fair-trade practice. Nothing in this bill retards in 
any way the competition between Schwinn bicycles and other bicycles. 
In fact, the purpose of the bill is to enable those selling one brand to 
compete more vigorously with those selling other brands of bicycles, 
the public thereby benefiting from such competition and being the 
judge of the merchandise they will buy. If our prices are too high we 
will know it very quickly, as sales go to others. Lf, on the other hand, 
our prices are reasonably competitive we have no doubt of our ability 
tocontinue to sell bicycles successfully. 

At the same time * at I am thereby enabled to compete with those 
selling other brands, I can continue to render the parts and repair 
service which the sublic needs, not only for the bicycles which I sell 
but those sold by most discount, chain, and department stores in our 
area. 

For these reasons I urge you to report H.R. 1253 favorably. 

Mr. Fiynt (presiding). Thank you, Mr. Wilson. 
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Are there any questions ? 
Mr. Witson. Thank you, Mr. Chairman. 
Mr. Fiynt. Mr. John W. Hubbell. 


STATEMENT OF JOHN W. HUBBELL, VICE PRESIDENT, SIMMONS (0, 
PRESIDENT, SALES EXECUTIVE CLUB OF NEW YORK 


Mr. Hussey. I think I might say first I am going to speak with. 
out reference to my brief. I have been here for 2 days. and I am going 
to try to pinpoint elements that I think you would be interested in, 

Mr. Fiynv. Mr. Hubbell, before you ‘begin, would you like to have 
your statement in the record ? 

Mr. Hupeexy. I would like to have my statement in the record. 

Mr. Fiynvr. Without objection it is so ordered. 

Mr. Huppert. There is no alteration in regard to the philosophy. 

(Mr. Hubbell’s prepared paper follows :) 


STATEMENT ON Farr TRADE BY JOHN W. HUBBELL, VICE PRESIDENT, SIMMONS (Co, 


There is more to fair trade than meets the eye. It is like judging an iceberg 
by that part which is visibly exposed rather than the larger part of the iceberg 
which is under the water. 

I intend to demonstrate the following facts : 

(1) Fair trade protects the consumer from deceptive retail selling prac- 
tices. 

(2) Fair trade protects the retailer, and, particularly, the smaller retailer, 
from sharp pricing practices, which practices are not always in the public 
interest. 

(3) Fair trade protects the manufacturer from individual retailers who 
are willing to destroy the manufacturer's reputation to further the reputa. 
tion of the retailer. 

There are benefits in fair trade for (1) consumers, (2) retailers, (3) manu 
facturers. 

About the only loser in the fair trade system is the predatory price cutter who 
is deprived of the opportunity of using famous names as loss leaders. 

No retailer cuts a price as an act of kindness or as a matter of generosity. 
Retailers cut prices to attract trade. The store offers to sell an article below 
the going price to create in the consumer’s mind that this is a bargain price, 
And beyond that there is the hope that the consumer will believe that all of 
their prices are lower. The initial price cutter of an item enjoys a temporary 
advantage by leading the public to believe that he has lower prices generally 
(with the special price-cut item as an example). Other stores are put in an 
unfavorable position unless they meet the price, which they are obliged to do te 
avoid the embarrassment of seeming to be overpriced on the famous article, and 
presumably on all other articles. Meeting the price establishes a new going 
price which will subsequently be cut for the same reason that the original price 
was cut. This process will continue to a point where the merchandise is s0 
unprofitable that the advantages in extra traffic do not offset the losses incurred. 

The retail price is now lowered to a point where many reputable dealers will 
be unwilling to sell the merchandise. This in itself can be undesirable for those 
consumers who have used the product, are satisfied with it, and would like to 
be able to buy it again. 

This chain reaction is particularly important with retail stores that sell items 
regarded as major purchases. These are items infrequently bought that repre 
sent an investment, such as furniture, appliances and other “big ticket” merchan- 
dise. 

In these cases, the salesperson in the store is an important factor, because 
the consumer looks to salespeople for honest and objective information about 
the merchandise that they are buying particularly in reputable retail stores. 
This salesperson will dissuade the customer from buying the cut-price item be 
cause the store cannvt afford to sell it at a loss. In discouraging the purchase, 
the salesperson will make unfavorable and derogatory remarks directly, or in- 
directly, about the cut-price item. Simultaneously, the salesperson will make 
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travagant statements about a substitute product, although the substitute prod- 
: vas not considered as good before the competitive loss leader item became 
= vofitable. This sales misrepresentation is a distinct disservice to the consum- 
wg public who expect and are entitled to fair play and honest representation of 
the true values of the merchandise. In the long run, and short run, the con- 
gaming public cannot benefit from any system which breeds sales misrepresenta- 
tion. Even an honorable store would be compelled to do everything possible 


to discourage the sale of a famous product which they are forced to sell at a 


a 


This chain of events is not theoretical. Our company has seen this work 


in this manner many times in nonfair trade areas. There are many records 
ghere it has happened to other brands also. e crs 

A case in point is a large discount house in New York which advertised the 
fact that they had Simmons Beautyrest mattresses at cut prices, despite the 
fect that they were not an authorized sales outlet for the Simmons Co. Many 
ensumers told us that our merchandise was maligned in this discount house. 
This was no surprise, because the store found it necessary to degrade our mer- 
dandise to avoid selling it. (It was difficult for them to get a supply on the 
me hand, and they had to sell it at a loss on the other hand.) 

One of our employees and his wife went to this discount house as shoppers 
and were exposed to a tirade of untruths about the Beautyrest mattress. This 
discount house advertised the Beautyrest because they wanted to atract trade. 
They felt that they would be able to cope with the situation by sales manipula- 
tion (polite word for misrepresentation). The store switched customers to an 
inferior product which they could buy at a cheaper wholesale price. A ficti- 


| tious price label on the cheaper mattress led the public to think that the mat- 


tress Was Worth $20 more than its real value. This inflated price label was a 


| device to aid the discounter. 


These remarks about fair trading apply generally to the entire furniture 
husiness. Products which lend themselves to standardization, such as specific 
wodels of mattresses, can be fair traded. Other products such as tables, floor 
overings, fabrics, and items which have a variety of styles, sizes, colors, wood 
fnishes, etc., cannot be fair traded effectively. Stores that are compelled to 
take losses through price cutting on fair-traded items turn to other items to off- 
wt the losses—even to the extent of overpricing the other items. 

Price Cutting usually winds up with a cheapening of merchandise. In the 
frst stage, there is a drive by retailers for a lower wholesale price to offset the 
rduced gross margin of profit. The lower wholesale price leads to a general 
cheapening by the manufacturer in the quality to meet the lower wholesale price. 

Many manufacturers have substantial appropriations for research and develop- 
| ment of new products. These manufacturers are disinclined to invest money in 
research if the products which are developed are going to be torpedoed by price 
citters at the very outset. Our national economy is strengthened by the injection 
| oftew products, and it is weakened when predatory price cutting obstructs the 
nitural development of markets for these new products. 

Anewspaper report told of the experience of one housewife who was buying a 
taster (which was not fair traded). After listening to the salesman boast of 
his cheaper price it was quite evident that prices varied by stores. In four 
stores she found four different retail prices with three different warranties. One 
othe stores offered delivery service. This was confusing (remember that house- 
wives buy hundreds and hundreds of articles in a wide variety of retail establish- 
uents). Her shopping experience would have been much simpler had she been 
| tleto go to a store and find that that store was not going to charge her any 
| none or any less than any other store. She would have had the psychological 
wisfaction of knowing she bought this article at the best price. This kind 
oprotection can be a consumer benefit. 

Honorable retailers are entitled to protection from merchants who desire 
| exploit the maker’s brand and reputation for the purpose of leading their 
“tomers into thinking that they sell all merchandise at lower prices. If a 
unufacturer establishes a fair trade price, and this is too high, he will be at a 
cmpetitive disadvantage with other manufacturers who established a lower price 
fw their goods. In the final analysis, there is no reward for overpricing 
uerchandise, 

This report, up to this point, has been focused on the consuming public and 


Wailers and the desirability of protecting these two groups from predatory 
price cutters, 
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The manufacturer is also entitled to protection, and he is the one who Provides Now ; 
employment of people. He has property rights based on his quality contro} | see It. f 
supervision, research, and the work he does to develop markets. whatnot. 

A system which weakens the markets for the manufacturer is going to ed rice. ’ 
unfavorable effects on the national economy. : ew body lik 

When a manufacturer builds a good product, advertises it, distributes it, eatahd y 1 
lishes a reputation for it, services it, if necessary, his position should Not be offered t 
jeopardized by some opportunistic retailers who have no interest in the many.| ness, NO! 
facturer s good will and are perfectly willing to abuse it for the purposes of their! did it to 
own gain. A manufacturer has property rights based on his product research, | ; 
quality control, and distribution efforts. Morally and legally, he should be pro-| same COS 
tected from the wiles of predatory price cutters whose sole interest is the develop. | that we 
ment of their own business. mie 

Mr. Hussein. I am vice president of Simmons Co., a national ¢op.; The p 
cern, and I think it might be appropriate to say that I am the president hopes to 
of the Sales Executive Club of New York, an organization of 3,099! this is a 
people. I am a vice president of the International Sales Executives) OW | 
I am a former chairman of the board of the Brand Names Foundatioy, *0U¢ w 
and an honorary director. | will com 

I mention this not to be boastful except to say that I have beg} collar ar 
living in the realm of marketing, and I probably have some minor) D0S!€tY.# 
understanding in the field of marketing distribution. other th 

T have been with the Simmons Co. for 30 years, come May of this| that if I 
year, excepting a brief stretch in the U.S. Army. Simmons Co, j and if hy 
2 medium size concern trying to get larger and we are advocating] that thi 
this bill because we don’t want to get smaller. We operate through | specific 1 
regional manufacturing plants. We have them in the States at] So the 
Georgia, New Jersey, Massachusetts, California, Florida, Ohio, Texas, } PPS¢2™! 
Kansas, and Wisconsin. I think I have named them all. _ trying S| 

One of the things that somewhat confused me, listening to the vari-] . Now, ' 
ous witnesses, is that the use of fair trade by manufacturers is a com-| “5 of 
pletely voluntary thing on the one hand and, secondly, it is not ap- cedures ' 
plicable to all classes of merchandise on the other hand. and so f 

I think that the importance of this pertains not only to those who! M0"; ! 
need it. The situation is not an all-black situation or an all-whits} purchase 
situation. It has to be considered on balance. And on balance it} Mat pie 
seems to me that a strong case can be made for the benefit to the con- The stor 
sumer and to the retailer, and particularly the small retailer, and to because | 
manufacturers, those manufacturers who feel they have a need for tends to 


it, as we do. an articl 
[ propose to give some illustrations which I hope will be convincing table i ' 
that this has consumer benefits and that it has retail benefits and that, "™° 


it is something that manufacturers are entitled to have some protec good bef 
tion from. after the 


Frankly, I do not think that I can give you the retailer benefits| Now t 
any better than the gentlemen you have just heard, the last three re| There is 
tailers, because from my 30-odd years’ experience I would say a boasts of 
what they say is the situation as we know it in a practical way in this mattress 
GE cuit | eee, 

Prior to being with the Simmons Co. I was a salesman for a mani} ov 
facturer, a peddler, I guess you would call it. I sold soap. I sav t _ 
the crippling effects of the lack of fair trade on a famous soap brand . is 


which was exploited and finally got to the point where it was driven 
under the counter. Retailers found that they could no longer su than 
cessfully sell it and cover their cost of doing business. I think that wh 
is the risk as far as manufacturers are concerned. 
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Now in a few simple words this is the way the situation goes, as I 
eit. A store takes a famous name, whether it is bicycles, razors, or 
whatnot, and they advertise this famous product below the going 
have} price. ‘That attracts consumers because women like bargains, every- 

body likes bargains, but nobody more than women. The man who 


= offered to sell the goods for less price did not do it as an act of kind- 
nani.) ness, NOT did he want to be generous with the consuming public. He 





their) did it to attract trade. Whereas all retailers do not operate with the 
"arch, same cost, there is no such thing as the spread between the retail price 


a that we have heard testified to by individual retailers in the last half 
Op} 
hour. ; 
The price cut is offered to attract trade and, secondly, the retailer 
CON-§ = , DU Se ae Sa : 
sto convince the consumer that all of his prices are lower because 
ident} hopes L 


+ thisis a “for instance.” 
3,000 = is capitalizing : thi hat Mark T wai e talked 
Now he 1s capitalizing on something that Mark ‘Twain once talke« 


a about when he said a man will go into a store to buy a collar and he 
men) Fill come out with a collar. A woman will go into a store to buy a 
heey | collar and she will come out with a collar and a silk blouse and some 
ree 


, hosiery and toilet articles and a refrigerator, and he mentioned several 

other things. The truth of the matter is that the price cutter knows 
f this| that if he can get the woman into the store it is worth the sacrifice 
a and if he gets the woman into the store the woman is under the spell 


». | that this man must have his price lower because on these known 
sua | ecific instances they are lower. sea wri » 
ms a So the price cutter is an opportunistic, expedient individual who is 
'exas } presenting something for the purpose of his own gain and is not 
~’{ trying simply to pass on lower retail cost to his customers. 
vari-| . NOW when you get around to what we call big-ticket items, they are 
con: tems of infrequent purchase which are at variance from the pro- 
t ap- cedures which pertain to art icles both In grocery stores and drugstores, 
and so forth. ‘They would pertain to furniture or bicycles or electric 
» who | 1z0rs, items that represent an investment in a sense rather than a 


i:..) purchase in terms of a dollar or less. You get another factor into 
white | DP © 


nce ;j| Mat picture which gets right to the core of the consumer benefits. 
» cop the story that cuts the price of a big-ticket item attracts a customer 


nd ty! because the price at the lower margin is unsafe to the merchant ; he 
d for, nds to sell away from that product and sells vigorously in favor of 
am article where his margin is fully protected and that means that the 
neing,| Taman or the man who is the consumer is not getting honest, repu- 
J tha ‘ble information from the sales person because the article which was 
roter.| £20 before the price was cut frequently is derided by the sales person 
after the price is cut. 
nefits! WOW that may be theoretical and [ will give you a specific example. 
ree re-| There is a large discount house in New York whose head frequently 
y that} basts of the evils of fair trade. He advertised Simmons Beautyrest 
'n this| Mattresses, which is our premium mattress. It is not time for a com- 
_ ercial, but we think it is made better than any mattress can be made. 
mani He advertised Beautyrest mattresses at a cut price. People went to 
T sav) lat store and found they were unable to buy at that cut price. 
brani| Hough of them did so that we heard complaints from consumers. 
drivel This discount house was not a customer of ours. He bootlegged the 
r sue| Mé@tchandise. Because he bootlegged the merchandise he paid more 
k that than what would be the going wholesale price for the transshipment. 
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And because he was offering them below the retail price it wag a 
unsafe sale for him to consummate. So he derided the product, | 
Well, we wanted to get an injunction against this particu | 
discount house who was not selling in good faith, he was not adyep. 
tising in good faith, because he was not willing to sell the article which } 
he advertised. We sent one of our employees in there with his wif, 
It took nearly 2 hours before he could force this store to let him | 
chase the item which they said they had. During that period ther | 
was a tirade of untruths about this product. A system which per: | 
mits opportunistic dealers to sell at a lower price than they woul 
like to sell but for the purpose of attracting trade breeds in the larg | 
ticket items sales misrepresentation. 

I think that is not in the consumer interest. I think the consumer | 
is entitled, when they are buying an article of investment character. | 
istics, something which they buy once in 5 years or 10 years or for q | 
long period, they are entitled to honest and reputable information and 
not information which is influenced by the fact that the store js 
unwilling to have the salesman sell the article where he has cut the | 
price and his margins have been lowered. 

In connection with that, I might say you get this chain reaction, 
that when the price is cut and a new going price is established, be- 
cause the reputable dealers met the lowered price, then the price 
cutter has to go still lower and then the reputable dealers have 
to go still lower, which is painful, or they have to discontinue the 
sale of the product. 

And that is not a customer benefit. Then there is a drive on the 
manufacturer for a lower wholesale price. If he yields, he may be 
forced to lower and cheapen the quality. I do not think these goods 
are good for the national economy to have that downward drive. 

Now I would like to say this: The manufacturer also has some 
rights that he is entitled to protect. I do not think that he should be 
left to the caprice of an individual who would like to use his famous 
product to offer a lower price to destroy the reputation of a man- 
facturer. In our particular case we have sporadic price cutting, not 
serious. While there are State fair trade laws we get along very 
well. 

We would like a stronger law but where we have a price cutting 
situation which might creep up, what happens from the retail point 
of view is very injurious to our representation. What the floor sales- 
man in the store says to avoid the sale, what he says to praise a con- 
petitive product and deride our product, I do not think that is either 
good for the consumer or good for the retailer, nor is it healthy for 
the manufacturer who has to put up with it. 

I do not think that the caniliaaiatn who invests his money it | 
research to build better products should be put at the jeopardy of 
those occasional price cutters who can torpedo a market. I do not| 
think the national economy will be served by this process. It will! 
discourage the development of new products. A manufacturer builds | 
the product, he services the product. He distributes the product. | 

Not to be whimsical, he stands behind his product as we stand 
behind our beds. For this he can be given a very severe beating by | 
an irresponsible dealer who can be completely unilateral in his activi | 
ties, and he can destroy the market not only for our company, out | 
product, but for all other retailers in that field. | 


— 
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Now, gentlemen, I have tried to hurry through this because I 
am very conscious of the fact that you have been listening to words 
and paragraphs and cliches and platitudes for many days, but I be- 
lieve what I say to be practical, truthful, and completely directed to 
the point. Our company believes in fair trade as a principle. We 
think it is morally right. We hope and urge this committee to give 
gome remedy in the field of social legislation and I think if you do, we 
will not have the chaos that I have heard some people speak of because 
it has been estim: ated that only 5 to 10 percent of all merchandise is on 
q fair-traded basis, and that 1s true because it is not completely prac- 
tical when you get into furniture items where you have a variety of 
styles, colors, wood finishes, fabrics, and so forth. Multiplicity is 
not in the realm of a good characteristic for fair trading, but when 
you have a st: indardized product, shall we say a Schwinn bicycle, 
a Beauty Rest mattress by Simmons Co., and items like that, the 
manufacturer and the retailer and the consumer can all be the victims 
of the predatory price cutter who is interested only in one thing, his 
own selfish interest. 

Thank you, gentlemen. 

Mr. Fiynt. Thank you, Mr. Hubbell. 

Mr. Brock. Mr. Hubbell, I want to say that that was not my wife 
you were talking about because she would not stop at a mere six 
items. 

Mr. Hvupeeci. Nor mine, either. 

Mr. Brock. Does Simmons Co. make other mattresses for dealers 
which they sell to consumers who do not want the quality and do not 
want to pay the price that you need for your Beauty Rest? Do they 
sell them uncer t . own private dealer name or dealer brand name / 

Mr. Huppety. I understand your question perfectly. I will have 
to amplify one thing. I hesitate to do this because IT know most all 
witnesses gave long paragraphs instead of yesses and noes. 

We do not sell furniture stores of America, department stores of 
America, our mattress competing under our own name. So when you 
speak of private labels for the retailer the answer is “No.” 

Mr. Brock. They do not come from the Simmons Manufacturing 
Co. 

Mr. Huspecyi. That is right. The rest of the answer is “Yes.” We 
have other grades of mattresses and other qualities of mattresses 
which we sell, which are not fair traded. If in the process of selling 
those mattresses our fair-traded price seems to be overpriced, then we 
lose the business. 

Now there are lots of different w ays of making a mattress. You 
referred to the Beauty Rest, which is only m: ade one w ay, which is 
oly fair traded. It cannot be bought any other way. But there are 
other ways of making mattresses and we make those mattresses. 
When those mattresses have national specification, then we fair trade 
them. In your city of Wakefield, Nebr., Mr. Brock—I will say I 
am sorry I do not. know any furniture stores in Wakefield, Nebr. 

Mr. Brock. We have one. 

Mr. Husseii. He could buy a mattress from us and he could put 
m that mattress a label which could be the Supreme Rest, or some 
other name of his own choosing, but it would have our name on the 
label too because we were the maker. It would not bea Beauty Rest, 
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but all mattresses are not alike and no mattress is like Beauty Regt 
so it would be a mattress which is competitive to mattresses made by 
other mattress manufacturers. Does that answer your question? 

Mr. Brock. Yes. 

Thank you, Mr. Chairman. 

Mr. Fiynr. Mr. Avery. 


Mr. Avery. Mr. Hubbell, did you not testify before a subcommittee | 


of this committee last year when we were proposing this bill? 
Mr. Hussey. I certainly did. I met you at the time. 
Mr. Avery. In States that had fair trade laws were all Simmons 


mattresses fair traded in those States or just the Beauty Rest mat. | 


tress ¢ 

Mr. Hussexy. I did not quite understand your question. 

Mr. Avery. Were all grades of Simmons mattresses fair traded in 
States that had fair trade laws? 

Mr. Huspewy. No, sir. 

Mr. Avery. Just Beauty Rest? 

Mr. Husseti. No; the Beauty Rest is one. We have others what 
we call national brands made to national specifications. They are 
standardized brands which we make in all factories which we offer in 
the national market. In your particular market there might be a 
need or I will say a sales opportunity for mattresses that had a 
heavier cover or that had a hair top. Mattresses can be made to your 
specifications and obviously they would not be fair traded because 
they would not be a national standard of value across the country, | 
hope that is clear. 

Mr. Avery. In a general sort of way it is clear. 

Mr. Hupsety. It is clear to me but I am not sure it would be clear 
to me if I were sitting in your chair. 

Mr. Fiynv. Mr. Collier. 

Mr. Couuier. I have one question, Mr. Hubbell. Let us assume 
that Simmons have a contract for a large quantity of Beauty Rest 
mattresses from the Conrad Hilton chain. Do I understand that the 
Conrad Hilton would pay the same price per mattress for the Beauty 
Rest as would the dealer over in Mr. Brock’s district? 

Mr. Huspeiti. No; they would pay more. They would pay more 
because our hotel business goes through agents, it has to go through 
agents. That is part of the distribution and an agent sells it ata 
higher price than Mr. Brock would buy it. Does that answer that 
question ¢ 

Mr. Cotuter. Now we have an organization in I]linois. You prob- 
ably know who it is. It probably is not necessary for me to mention 
it. They came into your field rather recently ? 

Mr. Huppexu. Four letters ? 

Mr. Couuter. Perhaps. 

Mr. Hussey. I have a general idea. 

Mr. Corturmr. As you know, they have a direct factory sale opera- 
tion. I haven’t been able to figure out the point yet, but in their 
operation they actually have a retail store off the face end of the 
factory for one thing. They are doing advertising, whether it 1s 
nationwide I would not know but definitely in that area. They make 
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only one brand or product that I know of. If this fair trade law 
were enacted how would eventually the small dealer be able to com- 

te? Would he eventually not be hurt, not only in the matter of 
quality since this product is widely advertised and advertising in 
some instances is what makes the name acceptable, at least for a while. 
How would he be able to compete with this direct factory owned retail 

ation ? 

Oe other words, would it not affect the dealer who carries the 
Beauty Rest. mattress, notwithstanding the fact that there might be 
a difference in the quality of your product ? 

Mr. Hussety. It could have an impact. Actually I am aware of 
only two or three instances in our industry where a manufacturer at- 
tempts to be a retailer. It is not practical to wear the two hats. 
There is an organization in New York that does that. But in general 
there has not been any move by manufacturers to become their own 
retailers or for retailers to do their own manufacturing? So by ex- 

rience that has not existed. 

In the mattress business there are 3,000 manufacturing units, inde- 

ndent moving units. It is a good deal like the laundry business or 
the local bakery. Primarily it is a local business. That means that 
the thing just can’t quite be both a manufacturing business and a re- 
tailing business. 

Mr. Fiynt. Mr. Devine? 

Mr. Devine. I have no questions. 

Mr. Fiyntr. Thank you very much, Mr. Hubbell, for your appear- 
ance and presentation. 

Mr. Huseety. Thank you, Mr. Flynt. 

Mr. Fiynt. Mr. John Schwegmann. 


STATEMENT OF JOHN SCHWEGMANN, JR., NEW ORLEANS, LA. 


Mr. ScowremMann. My name is John Schwegmann, Jr., repre- 
senting Schwegmann Bros. Giant Super Markets, New Orleans, La. 

I appear before you to oppose all proposed Federal fair trade leg- 
isation which would permit price fixing at the retail level. 

Tam sure that this committee is familiar with our very lengthy- 
legal battles against fair trade in the courts, up to and including the 
Supreme Court of the United States, in which we were successful in 
invalidating the fair trade law insofar as nonsigners were concerned. 
We have had more than 50 Federal injunctions against our firm at 
me time. We have also tested the law in the Supreme Court of 
Louisiana, which ruled that we were not bound by the nonsigners 
clause. 

This investigating committee was not appointed for the purpose 
of finding out whether fair trade increases or lowers retail prices. 
[know that you gentlemen, every member of this committee, either 
through your actual experience in buying merchandise, the comments 
of your wife or some other member of your family, advertisements 
in hewspapers, magazines, etc., know that fair trade promotes higher 
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prices. That is an established fact beyond any doubt. If you do yo 
shopping personally, let me show you these few illustrations; 





| 
Fair trade | Schwegmann’s 
price | price (and Saving 
others) 

ERE 2 ess FESS jiabad dt thicncishal dochcahelleinnicketbsnspemniadicbish i beaks $$} 
Bayer aspirin, 100’s a ae | $0. 62 | $0. 47 $0.1 
Listerine, 14 oz shtpash te arse bE Ba | . 89 | . 67 ‘a 
Alka-Seltzer. - _ ne mkt ie < dhe . 4 } .41 'B 
WERk of meereias 3. 55.225. esis 79 | 61 'B 
Insulin | 1.49 1.09 ‘i 
Squibb’s theragran (vitamin) - 9. 45 6. 04 3.41 
Equanil (a tranquilizer) . 5. 42 | 3. 25 2.17 
Sumbeam electric razor, 140-L ___- 24.95 | 5 , 


This list could be extended indefinitely, and proves that fair trade 
pr ice fixing affects the pock etbook oi eve ry cobsumer in the country, 

Then what are we here for in my Opinion, it ne rows down to this 
question, whether the U.S. Government through its representatives in 
Congress is going to saddle an additional tax, call it sales tax, Federal 
fair trade tax, or whatever you wish, which, in effect, compels the 
American people, wherever they are, all over the country, to pay 
higher prices than they would pay if this Federal fair trade 1 law were 
not passed, which would make it illegal for a retailer to sell for less 
than the fixed fair trade price, would deny the people the benefits of 
free competition, and force them to share in costs which in many eases 
is not enjoyed, such as delivery, credit, and trading stamps. 

Gentlemen, do not be misled by the statement th: at this proposed law 
is especially made to protect the small businessman. I can show you 
that there are thousands of chain stores, chain drug stores, drug and 
clothing manufacturers, who are capitalized for millions of dollars, 
who are a party to any are fighting hard today to get this law passed 
so that they may enrich themselves still more. 

If you look through the roster of the sponsors of this legislation, 
you will find the richest and largest drug concerns in the wor ld, whole- 
salers, retailers, and manufacturers, the richest businesses in the 
world, and they are here pretending that they needed help. They are 
here asking for special privilege at the expense of the buying public, 
the American wage earner. 

Gentlemen, it boils down to whether you wish to pass a law to make 
it possible for this group of businessmen to make even larger profits 
at the expense of the consumer, who is unorganized, unprotected, who 
has no large lobby with unlimited money to fight for his interests, and 
who is already taxed so heavily that it is almost impossible for him 
to support his family. 

We do not have to look far to find the disastrous effects of fixed high 
prices, which ignore the law of supply and demand, eliminate com- 
petition at all levels, and penalize the consumer. Last summer I spent 
some time in Europe, and Europe is a living ex: ample of the results of 
retail price maintenance, cartels, and all artificial marketing restrie- 
tions. 

It is surely bad enough that our present inflationary spiral has 

caused a continuous rise in the cost of living, without adding further 
to it by this proposed law. Our President has asked that all efforts 
be made in these perilous times to keep prices down. I hope that 
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yhen the final decision is made by this committee, for every telegram 
and letter that is sent to influence you by a retailer, you will have the 
foresight to envision the 10,000 letters that the consumers, the back- 
bone of our counrty, would have sent if they were organized and 
aware of the danger inherent in a Federal fair trade law. You gen- 
tlemen are here to represent all your constituents, the voters, the con- 
mers, the rank and file of America, not only the businessmen. 

In my opinion the greatest threat today to our free enterprise sys- 
tem, Which has made us the great Nation we are, is a higher and ever 
higher cost of living, including higher and higher taxes. he great- 
est service this committee could perform for the people of America 
vould be to vote a flat no on this demand from selfish manufacturers, 
rholesalers, and retailers for a Federal fair trade law. 

Now I would like to add to this one or two things which I think 
are very necessary, that have been brought out. If the Government 
isto be a part of this law and set prices, then the Government should 
not shirk its responsibilities to the millions of consumers and take 
upon itself to set the retail price with fairness to both business and 
consumers. : 

[ believe that if the Federal fair trade law is to be passed the Gov- 
ernment should set the price and not give a blank check to the manu- 
facturer to raise the price or set any price they want without the 
Government looking in. ' a 

[hope that the Federal Government in this price fixing law does 
not violate State’s rights. I think in our State of Louisiana we have 
a legislature that if they see the necessity to pass a fair trade law 
weean do it without Congress telling us that we have to do it. 

Now, I have heard some of you gentlemen talking about soap manu- 
facturers. The largest soap manufacturers in the world do not fair 
trade soap powder and they do a huge business and it is not fair 
traded. Insofar as one of the gentlemen said about Mark Twain, 
maybe in his time the women folks bought more than the men folks. 
Men when they go in department stores and supermarkets will buy a 
lot more than women because the women know the prices. There is no 
sich thing as getting a woman to go into any store and, we will say, 
vet her on a few leaders and we will overcharge her on other prod- 
ducts. She knows the prices as well as the proprietor of the store. 
Now there is one thing we all should admit, that low prices make it 
possible for more people to buy. When more people buy it makes it 
posible for more goods to be manufactured. Consequently, you 
havemore employment. 

Now if we are to have fair trade it is possible that even the food 
people will start fair trade in food. Now food today in the super- 
markets, in the chain stores around the country, has about the lowest 
markup of any business. If they are to start fair trade in food and 
start to getting this 30, 40, and 50 percent above cost on food, I would 
wy they would almost make a revolution in this country. The people 
wuld not afford to pay for the food. 

Going back to medicine, which is one of the things that is very, 
very important, the fair traders I do not believe would want the Gov- 
emment to price-fix medicine because I am sure the Government 
vould not allow the medicine to be priced more than 50 percent above 
st. But when they start price-fixing medicine under fair trade 
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several hundred percent, what are the American people going to do! 
They are going to go to socialized medicine, they will ask for subs 
dies or they will not be able to buy the medicine that the doctor Zives 
them a prescription for. 

Gentlemen, I am an American like all of you. When the day comes 
that I have to ask Congress to pass a law to fill my pocket with aa 
and I am not man enough to stand on my feet and earn a living under 
the free competitive system, it is time to go out of business, | 

The Cuarrman. Mr. Brock. ) 

Mr. Brock. What business do you have? It says supermarket | 
Ts it a grocery business ? 

Mr. Scuweemann. It is almost everything. We sell all types of, 
merchandise. 

Mr. Brock. Are you a pharmacist ? 

Mr. ScuwreemMann. No, sir, I hired a pharmacist. 

Mr. Brock. You havea pharmacist at your place? 

Mr. Scowremann. Yes, sir. 


Mr. Brock. I have worked a great deal in pharmacies and in Places | 


such as yours. When a person comes in and does not specific ally ask 


for Listerine or B: vyers, he gets another product down to sell, that long 
priced product. Is that not true in your market as well as other | 


markets ? 

Mr. ScuwremMann. No, sir. Our Listerine and aspirin would be 
self service. He would pick out his Listerine and his aspirin off the 
shelf and bring it to the cashier to get checked out. 

Mr. Brock. Would he not have choice in the front shelves of longer 
range items? 

Mr. Scnweemann. We make no distinction in markup between a 
fair traded article and a nonfair traded article. 

Mr. Brock. I think you also make this distinction that this is not 
mandatory fair trade, it is permissive, so if you want to sell an elec. 
tric razor you could still sell that electric razor at your price but you 
er ably could not sell Sunbeam if it was fair traded unless it was gold 

t fair trade. 

Mr. ScuwremMann. That is correct. 

Mr. Brock. So we are not contemplating a police state here. 

Mr. ScuowreMAnn. You must realize, too, Congressman, that there 
are very few articles in open competition with fair trade articles. If 
your wife wants a bottle of Phillips’ milk of magnesia, could she buy 
any other milk of magnesia outside of Rexall, which would be a pri- 
vate brand? Would she have an opportunity to choose another kind 
if she wanted to pay the fair trade price ? 

Mr. Brock. She could buy a dozen bottles and not need to take 
Phillips’. 

Mr. ScuwramMann. What other kinds? 

Mr. Brock. Almost any drug manufacturer makes a milk of mag- 
nesia, McKesson, Robbins, almost. any of them do. She could buy 
dozen brands of milk of magnesia. 

Mr. ScuwremMann. Supposing she decided it was an unknown brand 
or she did not care for that and wanted to buy Phillips’. 

Mr. Brock. Then she should buy Philips at a fair margin at the 
same price on the wholesale, manufacturing, and retail level if the 
fair trade prices are set. 
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Mr. ScuweeMAnn. Do you think there is any actual open competi- 
tion? Do you think there is any competition existing on that tooth- 
paste level ? 9 

Mr. Brock. Yes. 

Mr. SCcHWEGMANN. You should be in business and find out. 

Mr. Brock. I am in business, thank you. 

Mr. ScuweGMaNN. You might be in the drug business. 

Mr. Brocx. That is all I have, Mr. Chairman. 

Mr. Fryn'r. Mr. Collier. 

Mr. Cottier. Mr. Schwegmann, if I am any judge of personalities, 
you have tremendous energy and probably a great deal of resource- 
fulness. How long ago did you start in business ? 

Mr. ScoweGMANnn. August 23, 1946. 

Mr. Cottier. You understand, of course, you do not have to answer 
some of these questions. I am justa little curious. Would you mind 
telling us what your capital investment was when you started into 
business ? 

Mr. Scoweemann. When we first started it was under $5,000. 
When I started we did not have enough money to pay for the roof on 
top of the building. We had no refrigeration, we bought our eggs 
twice a day. We had no shelving, we had no cash registers. We 
rented adding machines. 

Mr. Cotirer. What were your gross sales / 

Mr. Scuweemann. The first day, $25.50. It was way under a hun- 
dred dollars. 

Mr. Cottrer. What are your gross sales today, sir? 

Mr. ScoweGMaNN. Around $35 million to $40 million. I think it 
isaround $38 million. Our fiscal year ends in June. 

Mr. Cottier. This is in a period of how many years? 

Mr. ScuweeMann. Less than 13 years. Of course, Congressman, 
this has been accomplished with a lot of hard work. It was not a 
question of playing golf in the afternoon and evening, in other words, 
letting the business run itself. It was a question of working hard. 
I believe in this country today there is a tremendous opportunity for 
young men that are coming up, but they must work, they must earn 
their living. If they think they are going to get Congress to pass. 
a law eventually that is going to take care of everybody in America 
and subsidize everybody in America we are going to go broke trying 
it. 

Mr. Cottrer. Thank you very much, sir. I don’t think I was 
wrong in my original appraisal of you. 

Mr. ScowecmMann. Thank you. 

Mr. Fiynr. Mr. Stewart Lee. 


STATEMENT OF STEWART M. LEE, CHAIRMAN, DEPARTMENT OF 
ECONOMICS AND BUSINESS ADMINISTRATION, GENEVA COLLEGE, 
BEAVER FALLS, PA. 


Mr. Ler. I would like to have my statement in the record, and I 
will not read it. 

Mr. Fiynr. Without objection, your complete statement will be 
aceepted for the record. 
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(Mr. Lee’s prepared papers follow :) 


STATEMENT PRESENTED BY Dr. STewArT M. LEE, CHAIRMAN, DEPARTMENT op 
EcoNoMICS AND BUSINESS ADMINISTRATION, GENEVA COLLEGE, BEAVER Fass, 
Pa. 


My name is Stewart M. Lee. I wish to thank the committee for the oppor. 
tunity of presenting this statement in opposition to all bills which would estab- 
lish Federal sanction for resale price maintenance. I live at 206 Oakville Rog 
Beaver Ralls, Pa. Since June 1950 I have taught economics and business aq. 
ministration courses at Geneva College. For 2 years I taught economics courses 
at the University of Pittsburgh. At present I am chairman of the Department 
of Economies and Business Administration at Geneva College. 

I received my A.B. degree from Geneva College, and M.A. and Ph. D. degrees 
from the University of Pittsburgh. My doctoral dissertation, which was accepted 
at the University of Pittsburgh, summer, 1956, was entitled “Some Economic 
Implications of Resale Price Maintenance With Particular Attention to the 
Discount House.” 

I have been a contributor to publications of the Council on Consumer Informa. 
tion, headquarters at Colorado State College, Greeley, Colo., and the American 
Marketing Association’s publication, the Journal of Marketing. 

I am not representing any group. I am speaking before your committee as an 
economist, as an educator, and as a consumer. In my many years of study and 
intensive research on the subject of resale price maintenance, I have come to the 
conclusion that little good if any has come or will come to our economy by the 
passage of such laws, and that some harm and possibly a good deal of inequity 
have been present under resale price maintenance laws, and that this type of 
legislation would create an even worse situation by forcing resale price mainte 
nance upon States which have rejected it. 

I would like to speak briefly on the reasons put forth by the proponents for 
the need of fair trade laws, and attempt to meet their arguments. 

1. Fair trade proponents say that these laws are needed to prevent loss leader 
selling and predatory pricing. 

We already have protection from this type of pricing on the national level in 
the following: The Federal Trade Commission Act, section 5, states, “That unfair 
methods of competition in commerce are hereby declared unlawful.” And more 
precisely the Robinson-Patman Act, section 3, states, “It shall be unlawful for 
any person engaged in commerce * * * to sell, or contract to sell, goods at un- 
reasonably low prices for the purpose of destroying competition or eliminating 
a competitor.” In addition most of the States have passed so-called loss leader 
or unfair practice acts to prohibit the very pricing practices which the proponents 
of fair trade say they need protection against. 

In addition, one will find in studying the testimony presented at previous 
fair trade hearings, and the Federal Trade Commission’s 1945 report on fair 
trade, that when loss leader bills have been introduced to meet this problem 
of predatory pricing proponents of fair trade shied away from them, wanting 
to have no part of them. 

Studies in Canada and studies by the Federal Trade Commission do not 
substantiate the fears of loss leader selling. These studies have indicated that 
there is very little real loss leader selling being done. 

2. Fair trade proponents say that these laws are needed to protect small 
business. 

There seems to be little doubt that fair trade laws have helped big business 
get bigger in at least three ways: (1) Big businesses can develop their own pri- 
vate brands and create a market for these and undersell fair-traded products. 
(2) They can handle fair-traded products and get a wider margin than they 
would normally get on non-fair-traded products, and in this way increase their 
profits and/or reduce prices on non-fair-traded products and put the squeeze on 
small business because of these fair trade laws. (3) Big businesses are the 
only ones that can afford national advertising which helps to protect their 
markets from the competition of small business which cannot afford such large 
advertising outlays. 

If fair trade laws are needed to protect small business, then the question might 
well be raised, Are there no small businesses in Washington, D.C., Alaska, 
Missouri, Texas, or Vermont? These areas have never had a fair trade law. 
In the States in which fair trade laws have been invalidated, have small busi- 
nesses disappeared? Prior to the passage of any of the fair trade laws were 
‘havo no small businesses in the United States Are there no small businesses 
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pat sell furniture and major appliances, items which the manufacturers have 
| rarely fair traded? An objective statistical study of these questions might 














or | produce some very relevant information, information which I feel should be 
|e eained before a vote should be east on this piece of legislation. Congress 
} has never seen fit to pass a fair trade law for the District of Columbia. Does 
} gnall pusiness really need this so-called protection? 

or | are lower costs of production and distribution to be passed on to consumers 

ab- | or not? Or is an artificial price protection law to be made available for all 

ad, | regardless of costs? One might well ask where our standard of living would 
ad- te today if this type of protection had been in existence during the turn of the 

SeS century? : 

ent 3 Some fair trade proponents say that fair trade laws are needed to prevent 

ality deterioration of their products. ~ ' 

"ees Up until 1931 on the State level and 1937 on the national level, fair trade 
ted) jaws were not in existence. During the over 150-year period prior to the passage 
mic of these laws are we to assume that quality deterioration ran rampant? Since 

the most goods are not fair traded, or have not been fair traded, are we to assume 

then that quality deterioration is present in most products? Furniture and 
ma- | ost major appliances have not been fair traded. Is one to assume, then, that 

Ca | there is quality deterioration in these products since they are not fair traded? 

I believe that this argument is just another attempt to strengthen the financial 
san position of the manufacturers who are mainly in the national market. Do 
and ' these same manufacturers feel that the products they purchase for their own 
the | plants are being deteriorated since practically none of these items is fair 
the | traded? This J feel is a very weak argument. 
uity 4 Fair trade proponents state that fair trade laws are necessary in order 
e of tohave an orderly market for distributing their products or sales will decline. 
nite- The facts as presented in Electrical Merchandising would seem to contradict 

this contention. This trade publication predicts the following percentage in- 
for | creases in 1959 sales over 1958 for these products which have generally been fair 
at traded : 

itl i _ oe wah i er 
al in Units 1958 (in | 1959 (in | Percent 
fair thousands) thousands) | increase 
“—.—...- °° ° °° °° °°»~& os ce aa ca: ee ee ee 
| for Frypan-skillets ee eee ee ee $3, 750 $4, 500 20.0 
; Un- Irons: ; 6. 

; tig, asacatcccasacascse 1, 100 1, 500 | 36. 4 
iting es 3, 975 | 5,000 | 25.8 
ader \ _ Travel Pee 2ewes TS oe " - : 475 | OO 5.3 
ents | i hs 1, 995 2, 500 | 25. 3 

PEs cinscc0ds--~-.- aaibien denies 770 | 1, 000 29, 9 
vious fete . a ote | Sotetaae = : 
fair 
blem }. Fair trade proponents state that fair trade laws should be permissible since 
nting  thereare other forms of price maintenance which are legal. 

There are at least seven different methods by which retail prices may be main- 
» not | tained by the seller through the marketing channel to the ultimate consumer. 
that | Theseinclude such practices as (1) consignment selling; (2) selling through man- 

| tfacturer-owned retail stores; (3) granting of franchises; (4) selling direct from 
small | manufacturer to retailers who will abide by the manufacturer’s suggested retail 

price; (5) selling direct from manufacturer to consumer; (6) having your own 
iness { private brands made up; and (7) the entire public utility field. 
n pri- Ineach of the above cases except No. 7, the seller has assumed additional mar- 
lucts. | keting responsibilities and risks in order to be able to maintain his price. In 
they | No 7the price is determined and enforced by the Government. Under this pro- 
their | psed law the sellers would not be assuming any additional responsibilities or 
ze on | tisks as suggested in the above conditions, but they would be getting the legal 
e the | benefit of price protection. If a seller is really interested in maintaining prices, 
their | itseems rather logical that he should be willing to assume some of the additional 
large + tisks involved in marketing his products. Since there are already many ways 

lomaintain price by assuming additional risks, it seems unnecessary to give a 

might | ¥lleran additional method of maintaining price without having him assume addi- 

laska, | tional risks in the marketing channel. 

» law. After much study and a careful analysis, it seems that not one of these argu- 

busi- | ments can be used after a careful study as a valid defense for the passage of a 
were |ltirtrade law. Wht would appear to be the most valid argument and the most 


nesses 
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honest argument would be that resale price maintenance laws 
prove the profit picture for the seller by maintaining and tacreaghag tole nd ta 
samraitte want ite a eee important consideration with regard to 

s has to do wi eir im 
tue prodiiets: pact upon the prices consumers must DAY for | 

In order for a product to be fair traded it has to bear a trade 
name of the producer. This very condition tends to bring this proaane or 
away from the economist’s concept of pure competition because the very 2 
mark or brand name tends to create differentiation among the products | 
minds of the consumers. This is best illustrated by Bayer aspirin. The hea at 
vertising of the trade name has created, in the minds of the buyers, a Sie 
difference which does not exist. So Bayer aspirin sells in fair trade ee 
67 cents a hundred, 5 grains U.S.P., while one can purchase another as ir x 
grains U.S.P., at as low as 9 or 11 cents per 100 in the same fair trade oma y, . 
there is competition between the Bayer and 9-cent aspirin, but the conpuiper | 
aware of Bayer. Thus, Bayer has been able to gain a control over Ppriee in the 
marketplace which indicates a move away from pure competition. Thig {s ae 
veloped more completely in this additional statement from my doctoral dissert. 
tion which I would like to submit for the record. i al 

Facts which have been presented in the past to show that fair trade prices in 
creased less than nonfair trade prices in inflationary periods is to the economist 
almost perfect proof that the product was not selling in free and open competition 
If a product is really selling in free and open competition then the seller is selling 
close to his cost of production including just enough profit to keep him in business 
The very fact that fair trade prices do not increase during an inflationary period 
indicates that the price is already at a level higher than would prevail under eon. 
ditions of free and open competition. This, too, is developed more completely 
in my additional statement. : 

Are these products really selling in free and open competition? Mr. E. § Her. 
man, in his testimony before the House subcommittee which held hearings on fair | 
trade legislation during the last session of Congress, had data to show that in 
20 areas in which fair trade contracts have been used, that the 20 largest pro- ; 
ducers produced 96 to 100 percent of all that was produced ; that the 8 largest 
producers produced 81 to 100 percent of all that was produced; and that the 4 
largest producers produced 65 to 99 percent of all that was produced. These 
figures would seem to indicate that instead of free and open competition being 
the requirement for maintaining prices that the real requirement is to havea 
considerable degree of concentration. 

The antitrust laws prohibit horizontal combinations which will restrain con- 
petition, but resale price maintenance laws permit a so-called vertical price-fixing 
program which has as its ultimate effect horizontal price fixing. This point is alse 
developed more fully in my additional statement. 

I have attempted to outline briefly some economic principles which illustrate 
how fair trade creates an upward pressure on price; now I would like to present 
some empirical evidence. These facts and figures have been developed by myself 
and a number of other persons over a period of time, and give a reasonably wide 
and varied picture as to the cost of fair trade prices to the ultimate consumer. 

I feel that I would be correct in saying that no one knows how much fair 
trade costs consumers, but the results shown in the following studies world seen 
to indicate that fair trade does cost the consumer. 

1. Table I is a comparison of fair trade prices and the prices which I actually 
paid for 20 items. The total I paid was 30.6 percent below the fair trade prices. , 

2. Table II is a comparison of fair trade prices and lowest discount prices for | 
five electrical appliances in a study made by the St. Louis Better Business 
Bureau. The total for the discount prices was 30.8 percent below the fair 
trade prices. 

3. Table III is a comparison of former fair trade prices and prices in Sears, | 
Roebuck catalog as developed by the Consumers Information Bureau, The total, 
price for the 10 items from Sears was 30 percent below the former fair trade | 
prices. 

4. In the testimony presented by Alex Akerman, Jr., executive secretary, 
National Anti-Price Fixing Association, before the Senate Subcommittee of the 
Select Committee on Small Business, June 1958, on discount house operations, 
he presented an affidavit showing fair trade prices and prices charged by Eckerd’s 
of Tampa, Inc., whose total price on 39 items was 31 percent below the fair 
trade prices. 

5. The Wall Street Journal, July 11, 1958, quoted a sales manager of one large 
manufacturer, “Take a toaster that lists for $17.95 and has been selling for 
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since the end of fair trade, that price will firm soon at about $13.95.” 

t price would be 22 percent below the fair trade price. Another executive 

of a Philadelphia department store was quoted in the same Wall Street Journal 

gs stating, “Prices have stabilized at about 20 percent above cost.” This would 
work out to be approximately 30 percent below the fair trade price. oe 

g, Masters Mail Order Co., of Washington, D.C., in its 1956 discount pricelist 
pad the fgllowing discount prices below fair trade: 

Kodak : 20 to 29 percent below fair trade. 

Revere : 25 to 30 percent below fair trade. 

Argus : 20 to 25 percent below fair trade. 

Bell & Howell : 20 percent below fair trade. 

Ronson : 30 percent below fair trade. 

Sunbeam : 33 items averaged 26 percent below fair trade. 
General Electric : 25 to 30 percent below fair trade. 
Toastinaster : 6 items averaged 28 percent below fair trade. 
Revereware : 54 items averaged 25 percent below fair trade. 

7. A Department of Justice study in 1954 of the prices of 736 products in drug- 
stores in Washington, D.C., and in fair trade areas showed that the Washington, 
D.C. prices were 28 percent below the fair trade prices. And another Depa rt- 
ment study of 245 items in the appliance field showed Washington, D.C., prices 
were 27.7 percent below the fair trade prices. These figures were presented at 
the hearings in July 1954, on a fair trade act for Washington, D.C. 

& Table IV shows the former fair trade prices and catalog prices for Sears, 
Roebuck, Montgomery Ward, and Spiegels. These prices are not one-day specials. 

Sears was Offering 11 Toastmaster products at 19 percent below former fair 
trade prices; and one Sunbeam product at 17 percent below former fair trade 


Ward’s was offering 15 General Electric products at 23 percent below former 

fair trade prices ; and 9 Sunbeam products at 20 percent below former fair trade 
rices. 
Mspiegel was offering seven General Electric products at 20 percent below 
former fair trade prices; nine Sunbeam products at 20 percent below former 
fair trade prices; and two Toastmaster products at 17 percent below former 
fair trade prices. 

9. Table V shows advertised prices of electrical appliances, not at discount 
houses, but at “orthodox” retail stores. These figures reveal that Woodward & 
Lothrop, Washington, D.C., was selling 2 Toastmaster products at 23 percent 
below former fair trade prices. Gimbel’s, New York, was selling seven Toast- 
master products at 27 percent below* former fair trade prices. Kaufman’s, 
Pittsburgh, was selling eight Sunbeam products at 26 percent below former 
fair trade prices. 

10, In the statement of the Antitrust Division of the Department of Justice 
before the Senate Subcommittee of the Select Committee on Small Business, 
wie 1958, a table was presented showing that in a survey of 119 articles the 
average price in the nonfair trade areas was 27.12 percent below the average © 
price in fair trade areas. 

ll. Table VI shows the actual items purchased by me in November 1958 while 
in Washington, D.C. Twenty-five items were purchased at a total price which 
was 20.4 percent below the fair trade prices which were charged in Pennsylvania. 

In these many studies the nonfair trade price was 17 to 31 percent below the 
fair trade price. This is just a study with regard to individual purchases. 
What is the impact of fair trade when projected to the entire economy? Un- 
fortunately, we have no complete or exact studies, but the following statistics 
give some idea of the possible range of the cost of fair trade to the consumer. 

1, In the House hearings on the McGuire Act in 1952, the cost of fair trade 
to consumers, which was presented by Dr. Joseph Klamon, was estimated close 
to $2 billion. 

2. Nation’s Business, a publication of the Chamber of Commerce of the United 
States, in its March 1955 issue, stated, “Depending on whose estimate you use, 
somewhere between 4 and 20 percent of all retail sales—which means between 
$7 billion and $34 billion a year—is sold at fair trade prices. The best guess 
is around 7 or 8 percent, which would be some $12 to $14 billion annually.” 
Using these figures, 4 to 20 percent, and 1957 total retail sales figure—since fair 
tade was abandoned in 1958 by many—and the previous figures developed on 


the cost of fair trade from the many studies, one arrives at the following as 
possible total costs to consumers. 
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Estimated cost to the Nation’s consumers due to fair trade: Total retaj) Sales 
for 1957—$200 billion. 
Mirxnimum projection: 
4 percent of sales or $8 billion fair trade: 
17 percent minimum cost $1.4 billion 
24 percent average cost $1.9 billion 
31 percent maximum cost $2.5 billion 
A middle projection : 
714 percent of sales or $15 billion fair traded : 
17 percent minimum cost, $2.6 billion. 
24 percent average cost, $3.6 billion. 
31 percent maximum cost, $4.7 billion. 


Maximuin projection : ‘ 


20 percent of sales or $40 billion fair traded : 


17 percent minimum, $6.8 billion. 
24 percent average, $9.6 billion. 
31 percent maximum, $12.4 billion. 

Let me be the first to admit that these figures are nothing but educated esti. 
mates, and until more accurate figures are developed only estimates can be 
used, but in the testimony of the proponents of a Federal fair trade bill the 
impression is certainly given that many, many products need the protection 


of fair trade pricing, and that many retailers need this protection. If thes | 


proponents feel that these estimates are very far out of line then they would 
seem to be defeating their own arguments that fair trade is vital to the survival | 
of small business and to the maintenance of quality products. 

In reality these figures may well be too conservative on a projected basis, be | 
eause this bill would make fair trade pricing applicable to all 50 States ‘and | 
the District of Columbia. This would encourage many manufacturers who have , 
never fair-traded their products to do so. 

In a period of potentially dangerous inflation it is extremely questionable jf 
a bill should be passed which has all the indications of inflating prices even 
more. If this bill will not have an upward pressure on price then the pro 
ponents of fair trade are to be congratulated for working so diligently for the 
passage of legislation which will keep the prices of the products they sell down. 

At the present time the difficulties in the enforcement of resale price main- 
tenance laws, the growth and acceptance of the discount house, and the changing 
retail pattern seem to obviate these resale price maintenace laws. It is assumed 


| 


that this country is committed to a system of economic organization predoni- | 


nantly of free enterprise. Many of the virtues of free enterprise are confined 
to free and effectively competitive enterprise. 

Evidence seems to indicate that resale price maintenance legislation and an 
effectively competitive system are incompatible. A choice must be made be 


tween an economy in which government regulation becomes more important | 


or an economy which is to be based upon the free enterprise system. The 
choice does not rest upon the acceptance nor rejection of resale price mainte- 
nance legislation, but the passage of such legislation is indicative of a trend 
away from a freely competitive economic system. 


TaBLe I.—Comparison of fair trade and discount prices 








Fair trade Discount Number 
Article price | price paid items pur 
chased 

Argus automatic slide changer- ----- ss scin ale nied shacasandia Sateen alias $14. 95 $10. 50 1 
Ca aie telis 13. 50 9. 30 6 
Whirl-Away car and home washer... ---.-------- onlin dha oie 6.95 4.65 1 
Hamilton Beach electric mixer___...._.......-...-.----------- | 19. 50 | 12. 29 1 
Arrow 35 millimeter slide viewer...........-..--.------------- 5.95 3.95 1 
SO SUI ooo cane c rn nneccananccecesces 1. 50 1.18 i 
General Electric steam iron. Re hh oet chic en Sa aw 17. 95 11.40 1 
Sunbeam automatic frypan and lid...-.-.....-------------- iz 22. 95 15. 97 1 
Kodak 35 millimeter film—20 exposures. Aira a 13. 00 11. 04 4 
Kodak 620 Kodacolor film _ ee er ns eee, naan ee ae 3.96 3.16 : 
a ene Ae ee 
Total cost for all items if purchased at fair trade prices..............---- a $120.21 
Total cost for all items at the discount prices.......................--.-.------------ soca eea $83. 4 


Total dollar savings 


POtAL Gig IED DIDI 5 asic dis ied we dance donee <Gcccin cc ducdeadssanceseauueneee 30.6 
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TaBLE II.—Savings on electrical appliances purchased at discount houses 














—————————___ | 
| Fairtrade | Lowest dis- | Saving over Percent 
Article prices | count price fair trade savings 
prices 
<<... © - oe és Ba) 
ble mixer----- ~----- $19. 50 | $12. 28 ! $7.22 37.0 
Fomdard mixer------—- 43. 95 26. 37 | 17.58 40.0 
Steam iron... .----- icici ae — 17. 95 | 13. 43 4. 52 25.2 
Swivel vacuum... ieee aa 69. 95 | 53. 97 15. 98 22.8 
Steam travel iron -------------------- . 14.95 | 8.97 | 5.98 40.0 
hi cos cena : 166. 30 | 115. 02 | 51.28 30.8 


TABLE III 


{Former fair trade retail prices on Sunbeam appliances are compared below with Sears, Roebuck mail 
order prices. It can be safely assumed that Sears, Roebuck is making a reasonable markup on this 
merchandise] 




















i sessing ii Atami a ea 

Former | Sears, Roe- | Percent 

Sunbeam appliances fairtrade | buck mail | savings 

prices | order prices 

EEE china apiataiattiada idea a ae 
Model HM hand mixer--- : $21. 00 $14.00 | 33 
Model J hand mixer- - : 16. 95 11.85 30 
Model $4 steam dry iron....__- 17. 95 11. 88 | 34 
Model 12W mixmaster 45. 95 31. 75 | 31 
Flectric frypan (8}2-inch automatic) - - 16.95 | 10. 88 36 
Model RL frypan (11}4-inch) - ----- : 15.95 | 12.75 20 
Model T20 toaster - - eat 28. 95 19. 75 32 
Model GG waffle grill ‘ 34. 95 26, 75 | 23 
Model CF5 deep fryer- - 24.95 | 17.75 | 29 
Model AP percolator . - rr ; einai 27.95 | 18. 90 | 32 
7o...-.--- ; ‘ | 251. 55 176. 26 | 30 

Source: Consumers Information Bureau, Post Office Box 493, Radio City Station, New York, N.Y. 

TABLE IV 
SEARS, ROEBUCK SPRING AND SUMMER CATALOG, 1959 
Model Article | Suggested | Catalog 
No. list price | price 
Toastmaster: | 
4B2..... Steam-dry iron ......- a ee $16. 95 $14.75 
4A4 Dry iron es Oo eee eae aes er 11.95 | 9. 95 
1B%4 2-slice automatic toaster ‘ ole aii akelicasceadalallesieSaak aa 18. 95 | 15. 95 
1B16 2-slice powermatic toaster _ - acacia eaoditabat sineliaeiaiceaie i 29. 95 22. 95 
105 3-slice automatic toaster bis silt Salami 5a ih aielet aah a | 29. 95 | 23. 95 
2D3 Grill waffler - ae is elcome ea 34.95 | 28. 95 
Al Blender - sdinaieed dhsie alia ac nels cadliceniheititnaimaiceadathiseaa septal: catia | 34.95 | 28. 95 
5D1 10-cup automatic coffee maker -.-- -- ae sno 39. 95 | 22. 95 
&D1 11-inch fry pan and control, aluminum___-_.__-- wee ib dtuated | 22. 45 | 17. 95 
8C1 11-inch fry pan and control, stainless steel. _.........--- seca aa 29. 45 23. 95 
8D1-A2 11-inch cover_. SESS 5 4.00 | 3. 49 
| 


263. 50 213. 79 


Total, 11 items (19 percent difference) _................-----.--- 
ont 17. 95 | 14. 95 


i Sunbeam: Steam-dry iron (17 percent difference) - 
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MONTGOMERY WARD’S FALL AND WINTER CATALOG, 1958 
ee 
Article Suggested Catalog 
list price price 
tiated a anally 
General Electric: 
9-cup deluxe percolator - - - $29. 95 $23. ax 
Automatic 9-cup percolator..- 19. 95 15. 88 
cs ce cu bag tin csense<cee teat, 22. 95 18. 4 
Pop-up toaster sine mide . 18. 95 15.44 
OMG a cWadascapethceseccdevcckes 29.95 Bg 
PR I iii sirens coh ee ennsbaceonb Meas dbacsessbubicda 19. 95 15, 88 
Sasson tice emicersieae on aba cdmemigwe ea aa 29. 95 23. 44 
2-quart saucepan. __.-_--- 14. 95 ll. RS 
NII nated ti chinishet Aino vin nena Gocintuadish bet eaceanie 18. 95 15.44 
ee ee ———- cis ta eli sin ren tae capo de 18. 95 15.44 
Silicone control_. . . 7.95 6.44 
Spray-steam-dry iron..--.........------------ 19. 95 15. 88 
Steam-dry iron -_- salable taping ena habaine 16. 95 13. 44 
ee fh ag eee Ee EEN. SLE Pep SOT 11.95 9.4 
SPM Sc nceseese ced aR SO ae 9. 95 7,88 
; i . m a . 
Total, 15 items (23 percent difference) - - -- -- Souwese 301. 25 | 232, 68 
Sunbeam: 
All-automatic toaster ------ 29. 95 23, 88 
ely eee eaeh bias dod : bwecen 21. 00 16, &8 
Oy eee Re dd tecusrecesenencevecccnscees~ : 25. 95 19, 88 
Mixmaster, chrome, with juicer _ ___- 59. 95 7 RR 
Mixmaster, white, with juicer. .........-.---- ee | 49. 95 39, 
Frypan, 10% tneh....-...-.--.-.-- 19. 95 15, & 
I ON Lia el cn rience checaetakewublpaua sb wSanemcaye 23. 95 18, & 
i Ne ca dcdtin noc vamnsshesoacest ‘ 26, 95 21. 44 
RUNES) MUN a ns 55 Sabu tp gp liccewaninadwbwasensnwetetnank 16. 95 13, && 
Total, 9 items (20-percent difference) -........-...-...-.-.-----..-.--- 274. 60 218, 48 
SPIEGELS SPRING AND SUMMER CATALOG, 1959 
General Electric: 
TT a ss. dn cele nati adda di epnedlindiph Hak chm wlelanpeinasdahonaneied $17. 95 $13. 88 
I NE in ss citacpuis atatindieddeothucikand acinus ambaseianhcdie otasanchdiekons 9. 95 7.87 
EET GIIOD COO i ini ctencenapgacdoanenastanncscanassess« 19. 95 16,77 
Cures of copper coffee brewer. .....~ ... 24 bad n ccc ccaccccccnnce 29. 95 23, 88 
iia on cele n A abandons tbeuiniaishibbnteotddtaewinnstdakes 19. 95 15, 88 
PO ssa dal cd dcee ced tea lied basi lhecsicch ion olacleadibomies 31.95 25.75 
I inti t cacti a ccna a ce Lalaeipeiimistoccarbp atedieeoamiNaldbaneiaintadoimanieeeenilibiananice 19. 95 15, 8 
Total, 7 items (20 percent difference) -....................---..-.--... $188. 65 $119. 95 
Sunbeam: 
Steam-dry iron 17. 95 14, 8 
Mazgir, action toaster 29. 95 23. 88 
Electric skillet, 8 inch 16. 95 12.88 
Electric skillet cover 3. 00 2.49 
Electric skillet, 10 inch 19. 95 15. 88 
Electric skillet cove 3. 50 3.95 
Electric skillet, 12 inch 23. 95 20. 88 
Electric skillet cover 4. 50 3.95 
Mixmaster, with juicer 49. 95 37. 0 
Total, 9 items (20 percent difference) -_................-......-----2-.- 169. 70 135.29 
Toastmaster: 
2-slice automatic toaster. ..................-.-.----..-.--- 22 18. 95 15.88 
FEES ES Ce eI eR eee 29. 95 24.77 
Total, 2 items (17 percent difference) -................-.--..-- 2. ee 48. 90 40,65 
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TABLE v.—Percent difference between manufacturer’s suggested list prices, and 
actual prices at non-discount-house stores 


sient tatiana anata 


















































Article Suggested Actual 
list price price 
woodward & Lothrop, Washington, D.C. (Mar. 6, 1959): ! 
{B94 Toastmaster - -........---.------..---------------------.----------- $16. 95 $12. 99 
ah a cca esipirchapeiocceene ho shaplanbhstkeiniieibelinaincieis scingpabliaiaabediaae 18. 95 | 14.79 
Total, 2 items (23-percent difference) -.............--..-.- 22-22. 35. 90 | 27.78 
gimbels, New York (Dee. 7, 1958): ! . i 
Toastmaster: 
NE 6 Siigiuicnntimodccsedassegobecbanddabsasstubddaniasis 18. 95 14. 95 
SE <a asndcnncccoseccésdencatccedsbbehessdvecesemenuuncion 29. 95 22. 98 
IMD Os cacatancccnsasassucasessesedccncagiescessunpeecasn 16. 95 11. 9% 
eT WHEE ONE. 2 ideas lca dans cdiccdnedddewbasactcsonc 34. 95 24.21 
IE BUDS 670 cht don pede adbticbinotnidbimeksoddasaiionsdddeaseneene”d 19. 95 14. 32 
 ncesdcegiab hse pphashheeph onadngndhs Gnsmmdginmecapelebein 4.00 2.44 
5D1 10-cup coffeema Benicar os bactetuiniins Aanageemoaniinotatiamens tas 29. 95 21. 98 
Total, 7 items (27-percent difference) -.............--.--.---.--..-- 154. 70 112. 87 
Kaulmans, Pittsburgh (Dec. 19, 1958): PTT te ‘Et 
Sun! 
‘Automatic Ns cigsdcechggtsewaGie en bib ogo hatlelaiais<hiebbddete 29. 95 21.70 
ae 17. 95 13. 45 
Immersible griddle (cover and control extra)_................-.-.-.- 17. 95 13. 45 
EE i cnncdncenwn ssecbeusnianswstnandelupilambhubiieniheeh 39. 95 29. 20 
Portable mixer. - .....-.--- ddinchdpnseb ogee eqadinabostebnyanithtehinn 21. 00 14. 75 
I in aaelaniiaaeae | 46. 95 34.95 
Toy MUS. 65... ccnenascebeouatepentscneswtnckhtneeoset: | 35. 95 26. 20 
Pnennne DOGG WOMBIOD lactis i ohio i cad a 7.95 | 5.95 
Total, 8 items (26-percent difference) --......-...-.........-..-----| 217. 65 160. 65 
' Date price was advertised. 
TABLE VI 
| Fair trade Price Percent 
Article or list paid savings 
| price 
— — —— } cnt 
St. Joseph aspirin for children, 50 tablets-.-- $0. 39 | $0. 33 15.4 
Adbee drops, 50 cubic centimeters _ - 3. 50 2. 39 31.7 
Palmolive brushless shave cream, jar, 8 ounces_- . . 69 | . 62 10.1 
Richard Hudnut Creme rinse, 16 fluid ounces_.- 1.98 . 83 15.3 
Mennen Baby Magic, 9 fluid ounces- 1.00 | . 85 15.0 
Kaopectate, 10 fluid ounces- : ‘ 1.13 . 96 15.0 
Colgate toothpaste, 5 ounces. : . 96 .47 31.9 
Johnson’s baby shampoo, 7 fluid ounces. _-. 1.89 | 77 13.5 
Aspergum, 36 tablets | . 68 | . 58 14.7 
; ea | | - 63 35.7 
2 Gillette blue blades - 98 i “68. | a 
Chooze (for 2)_.... . 29 | 125 | 13.8 
Dramamine, 12 tablets . 98 | 73 | 25.5 
Tampax super, 40... | 1.49 | 1.19 | 20.1 
Dr. West’s toothbrush_- . 69 59 14.5 
Westinghouse, 12 5b bulbs (list price, $0.17 each) _- 2.04 1. 62 20.6 
12 GE 5b bulbs_- ; 2. 04 1. 69 17.2 
Kodak processing 35-mm 36 exposures, colored _ 2. 65 2. 38 10.2 
Envelopes... . . 39 | . 33 15.4 
Revion lipstick _ _ _ | 1.00 75 25.0 
' Special. 
Note.—Excise and/or sales taxes where applicable not included. Price of all items if purchased at 
Beaver Falls, Pa., $28.78; price for all items purchased at Washington, D.C., $22.91; cash savings, $5.87; 


percent savings, x 4 percent. 
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ADDITIONAL STATEMENT PRESENTED BY Dr. STEWART M. LEE, CHAIRMAN, Depagy. 
MENT OF ECONOMICS AND BUSINESS ADMINISTRATION, GENEVA COLLEGE, Braygg 
FALLS, PA. 


[Nore.—This statement consists of chs. IV and VII from ‘Some Economic Implications of 
Resale Price Maintenance With Particular Attention to the Discount House,” a doctora} 
dissertation accepted at the University of Pittsburgh, July 1956] 


I. CERTAIN ASPECTS OF RESALE PRICE MAINTENANCE AND ECONOMIC THEORY 
A. FREE AND OPEN COMPETITION AND MONOPLY 


“The essence of resale price maintenance is control of price competition.” 
This was just 1 of the 25 points drawn up by the Federal Trade Commission 
in its conclusions after a 6-year study (1939-45) of resale price maintenance 
had been completed. 

The McGuire Act permits resale price maintenance if the commodity “* * + 
is in free and open competition with commodities of the same general class 
produced or distributed by others * * *.” Is there then a point of departure 
from competition by the legal mechanism of resale price maintenance? 

Price maintenance is only permitted for the resale of a commodity which bears 
a trademark, brand, or name of the producer or distributor of such commodity. 
Those goods which are fair-traded have moved one step away from a purely 
competitive market condition in which a homogeneous product is a prerequisite. 
The effect of this deviation from a purely competitive market is illustrated 
in figures 1 and 2 on the following page. 

Figures 1 and 2 show the demand curves facing the individual under condi- 
tions of pure competition (fig. 1) and monopolistic competition (fig. 2). The 
slope of the demand curve facing the brand-name producer gives him a degree of 
control over price competition which is not available to the producer in figure 1. 
The market condition which has made this degree of control possible is the 
same market condition which legally is necessary in order to have resale price 
maintenance, and that is that the commodity must be identifiable to that partic. 
ular company. It is essential to keep in mind that fair trade is not the cause 
of this degree of control over price competition and that this degree of control 
ean be present without resale price maintenance, but it is impossible to fair 
trade a product without having this degree of control over price competition 
present. 

Therefore fair trade incorporates within its scope a degree of control over 
price competition. 

The open and free competition necessary in order to permit resale price main- 
tenance raises many questions as to when competition is free and open. If 
there are eight national brands of light meters, does that represent free and open 
competition? If one lives in a community in which only one store handles only 
one brand of light meters, is that free and open competition? If persuasive 
advertising sways a buyer, even though quality difference is absent, is that 
free and open competition? 

Resale price maintenance is practiced chiefly on high-profit items and not on 
the competitive staples. National advertising has created a large and repeated 
demand for these items on the part of a large number of consumers. This crea- 
tion of product differentiation, real or imaginary, creates a more inelastic de- 
mand for the producer’s item, making higher prices possible. 

One writer has even gone so far as to state that resale price maintenance 
tends to work only when fairly strong monopoly elements exist at retail and/or 
manufacturing levels. “This is so whether a particular use of resale price 
maintenance has come about through coercion by dealers, as a result of bar- 
gaining between organized dealers and organized manufacturers, or as a means 
of assuring performance of essential services.” ? 

The Federal Trade Commission raises the question as to how far the dis- 
tinctive characteristics may be developed and still leave the commodity in free 
and open competition required by law. 





1“Report of the Federal Trade Commission on Resale Price Maintenance,” Washington, 
U.S. Government Printing Office (1945), p. LXI. 3 

2Bowman, Ward S., Jr., “The Prerequisites and Effects of Resale Price Maintenance, 
University of Chicago Law Review, summer, 1955, pp. 825—827. 
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er. | The extremes in the conflict over resale price maintenance as conducive to 
VER competition or monopoly are pinpointed in the National Industrial Conference 
Board's publication, “The Fair Trade Question: ” * 
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eans “Pro: 6. Fair trade imposes a strong curb on monopoly.—Advocates of fair 
trade also contend that price maintenance is a powerful deterrent to monopoly 

- dis- because (1) it stops local price cutting and (2) it equalizes competitive strength. 

free In respect to the first, a statement of former Justice Brandeis is frequently 
quoted. “Americans should be under no illusions as to the value or effect 
of price cutting,” Brandeis said. “It has been the most potent weapon of 


satain mnonopoly—a means of killing the small rival to which the great trusts have 





ance,” | The ‘Pair Trade’ Question,” Glossary of terms, studies in business economics No. 
| 48, National Industrial Conference Board (1955), pp. 94, 97-98. 
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resorted most frequently. It is so simple, so effective.” By preventing this 
price cutting, fair trade helps to check the growth of monopoly. 

“Fair trade is necessary to equalize the competitive strength of the inde. 
pendent retailer with that of the mass distributor. The latter can estabjig, | 
branches, sell through agents, develop his own private brands and in Other 
ways control prices. The small retailer can be placed on a par with these giants 
only through fair trade. 

“Con: 3. Fair trade is essentially monopolistic in character.—Opponents of 
fair trade object to price maintenance because they believe it to be a significant 
departure from our policy of free competition. They point to the fact that 
price competition among retailers is virtually suspended. They also believe | 
that fair trade indirectly creates conditions favorable to monopoly. Typical 
of this view is the statement of the Federal Trade Commission in its 1945 Re ' 
port on Resale Price Maintenance. In this report the Commission asserts that | 
“the essence of resale price maintenance is control of price competition,” and j 
concludes : 

“Both the results of the commission’s present special study of the operation 
of legalized resale price maintenance and information developed over a period 
of many years in connection with complaints strongly confirm these earlier cop. 
clusions and point to the further conclusion that in the absence of effective 
Government supervision in the public interest, resale price maintenance, legal- 
ized to correct abuses of extreme price competition, is subject to use as a means 
of effecting enhancement of prices by secret agreements and restraint of compe- 
tition by coercive action on the part of interested cooperating trade groups of 
manufacturers, wholesalers, and retailers in such ways and to such an extent 
as to make it economically unsound and undesirable in a competitive economy, 

“The Temporary National Economic Committee and the Antitrust Division 
of the Department of Justice have come to substantially the same conclusion, 

“The so-called guarantees in the law, that articles whose prices are maip- 
tained must be in “free and open competition” and that there can be no ed. 
lusion between manufacturers or dealers, are considered to be meaningless as 
legal tests and utterly incapable of effective enforcement.” 


B. RESALE PRICE MAINTENANCE AND MUTUAL DEPENDENCE RECOGNIZED 


Those items which have been fair traded have tended to be items in which 
product differentiation, primarily represented by advertising of brand name, 
is the predominate sales technique. 

The effect then, as previously illustrated in figures 1 and 2, page 2. is to lessen 
the elasticity of the demand curve facing the individual producer. The effect 
of this change can be illustrated as follows to show pricing conditions in an 
imperfectly competitive market in which follow-the-leader pricing or mutual 
dependence are recognized.* Mutual dependence recognition is more a part of 
pricing when there are only a few involved. Thus some fair trade associations 
such as the National Association of Retail Druggists have worked to persuade 
a few manufacturers to fair trade, since recognition of mutual dependence 
at the retail level would be impossible for practical purposes. Follow-the 
leader pricing is far more practical when one leading manufacturer fixes a fair 
trade price. In either example the pricing will follow a similar path. 

Let us assume that there are six firms in an industry, each firm producing 
a brand-name product. which is differentiated only by this brand name from the 
competitor’s products. Let us also assume that their production costs are 
similar enough so that the cost aspect may be omitted from this illustration. 


In figure 3 on the following page, the demand curve DD’ represents the de | 


mand facing the industry. In a purely competitive market the price would 
tend toward the level of the cost or in this illustration, line OX or point 0. But 
since the firms, due to product differentiation (a legal requirement for fair trade 
pricing) are no longer in a purely competitive market, each firm has a degree of 
control over price competition. Therefore in this illustration it is to the ad- 
vantage of each firm to work for a price of OS. At this point. if the business 
is divided equally, each of the six firms will get the largest share of profits 
possible. If the price leader, or anyone of the firms fair trades its product at 
the price OS, the others recognizing their mutual dependence, also will set their 
prices at OS. There is no downward pressure on price because each firm 


See Chamberlain, Edward H., “The Theory of Monopolistic Competition,” Cambridge, 
Harvard University Press (1946), pp. 46-51. 
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zes that if it lowers its price to say OT in hopes of increasing sales, that 
other firms will do likewise, and thus the position of each firm will be less 
rofitable at this lower price. Therefore under resale price maintenance with 
firms recognizing mutual dependence, the price is established at the most favor- 
able point for the firms which are at present in the industry. s 
Again one must be cognizant of the fact that this price condition is not ex- 
elusive to firms fair trading their products, but also to firms that have been 
able to build up some degree of product differentiation in the minds of the 
puyers. But the question may be asked, “Is this free and open competition?’ 
s can be illustrated in the following retail prices listed for handheld 
food mixers in Consumer Reports 1956 Buying Guide.* Thirteen of these mixers 
and their prices are listed below: 


Three at $19.95: General Electric, Sunbeam, and Westinghouse. 

even at $19.50: Dormeyer, Hamilton-Beach, Knapp-Monarch, Oster 420, 
Universal, Waring, and West Bend. 

One at $18.95 : Montgomery-Ward. 

One at $16.50: Oster Osterett 400. 

One at $15.95: Montgomery-Ward. 


The highest priced 10 were, at the time of publication of this “Guide,” fair 
traded, Ward’s were not, and the Osterett 400 is just a small version of the 

Again one sees a deviation from pure competition due to product differentiation 
by brand name, adding to the control over price competition by the producers 
of fair traded products. 

If the producers of these hand-held food mixers all produced these mixers 
with only the qualities of the mixer marked on the container, there would tend 
to be only one type of mixer in the market and each manufacturer soon would 
realize that if he increased his output by a small percent it would have little 
effect on the mixer market price, so he would expand production. If they all 
had the same idea they all would expand production to get the most efficient 
volume. 


Figure 3 


Y 


Price 





Quantity 





“Hand-Held Food Mixer,” Consumer R ts 1956 Buying Guide issue, vol. ‘ 
pp. 170-172, a eports 195 ying Guide issue, vol. 20, No. 12, 
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Then the rule of competition would take over if too many mixers were many 
factured, and the less efficient would have to go out of business. As some le 
profit level there would be enough firms that could, at their most efficient Scale 
of operation, supply the market. 

In other words, the 10 major companies producing these mixers at fair trade 
prices of $19.95, have moved out of the price competition field for Practical 
purposes. Instead of selling on a price competition basis, which lowers Drice 
they are selling on a product differentiation basis which can only add to costs, | 

This aspect of mutual dependence recognized and fair trade pricing is Well 
illustrated by the current action of some major oil companies.® 

On April 30, 1956, the Esso Standard Oil Co, instructed more than 2,000 New 
Jersey retail dealers to charge a minimum of 25.9 cents a gallon for regular aso. 
line and 28.9 cents for premium grade fuel. This action came following the 
signing of a series of fair trade agreements with service-station operators on 
April 26. In addition Esso raised its tank wagon, or wholesale, price of regular 
gasoline 1.4 cents a gallon, exclusive of State and Federal taxes. 

This move by Esso caught its major competitors in New Jersey by surprise 
A spokesman for one of them expressed shock at the action. All agreed that 
they were not contemplating similar action, at least at the present. 

However, the present lasted for a very short time. On May 1, Gulf Oj Co, 
raised its wholesale price 1.4 cents per gallon, and on May 2, Cities Service 0jj 
Co. raised its wholesale price 1.4 cents per gallon. The following week Socony 
Mobil Oil Co., Cities Service Oil Co., and California Oil Co., established minimum 
retail prices for their dealers.’ 

Shell Oil Co, stated that it was not going along with this move. A spokesman 
for Shell stated, “It has been our experience that fair trading our products 
has * * * placed our dealers at the mercy of price raids by their competitors,”* 

Stanley N. Barnes has said with regard to fair trade, ‘Without competitiye 
pricing, the form of competition may remain, but the substance is lost. That is 
why price fixing has long since been unlawful per se.” ® 

Thus product differentiation, fortified with resale price maintenance, moves 
the firms within an industry at least two steps away from pure competition and 
two steps closer to monopoly. 


~ 


C. RESALE PRICE MAINTENANCE AND HORIZONTAL VERSUS VERTICAL PRICE FIXING 


The Federal Trade Commission and the Justice Department consistently have 
attacked horizontal price agreements, while vertical price agreements have been 
sanctioned. 

Horizontal price fixing is illegal today, but as stated by William P. Rogers in 
a statement to Senator Case with regard to the bill, 8. 3297 which would legalize 
resale price maintenance in the District of Columbia, it was stated: ” 

“The ostensible prohibition in section 7 of the bill against horizontal agree- 
ments between competitors would be largely ineffective, for the effect of horizon- 
tal agreements would be in fact achieved by the very procedure set into opera- 
tion by the bill. Two dealers, who cannot legally enter into an agreement with 
each other to fix prices, can accomplish the same result by signing resale price 
maintenance contracts with a manufacturer or distributor. While the agree- 
ments contemplated are vertical in form, it would be naive to assume that they 
would not be effective with reference to persons in competition with each 
other.” 

It should be noted that section 5(5) in the McGuire Act expressly continues 
the prohibition of the Sherman Act against horizontal price fixing by those in 
competition with each other at the same functional level. And yet State fair 
trade laws, under the protection of the McGuire Act, compel retailers to follow 
a parallel price policy, demanding private conduct which the Sherman Act for- 
bids. When the retailers are forced to abandon price competition, particularly 


6 “Jersey Esso Sets Fixed ‘Gas’ Prices,” New York Times, May 1, 1956. 

7T‘Hot-Blooded Gasoline Dealers May End Their Five-Year War,” Business Week, May 
19, 1956, p. 61. 

8 Ibid. 

® Statement of Stanley N. Barnes, Department of Justice, before the Senate District of 
Columbia Committee on S. 3297, “Fair Trade Act of the District of Columbia,” July 15, 


954. 
%” Letter to Hon. Francis Case, chairman, Committee on the District of Columbia, U.S. 
Senate, from William P. Rogers, Deputy Attorney General, dated June 3, 1954. 
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through the provision of the nonsigner clause, they are driven into a compact 
in violation of the proviso which forbids horizontal price fixing. 

In small cities and towns there may be 10 or 12 retailers selling Sunbeam 
products. They are prohibited by law from collusive action to set prices for 
these products, but Sunbeam already has fixed the retail prices at the same level 
for them all. If one of these retailers would decide to be competitive in price 
and lower his prices on Sunbeam products, then any of the other retailers could 
jnform Sunbeam and the company would use the law to enforce its fair trade 
price. The end result is that Sunbeam products are sold at the same price in all 
outlets at the same functional level. 

The nonsigner clause builds in the very thing that is condemned in the section 
5(5) proviso of the McGuire Act, in that it effectuates horizontal agreements 
petween all retailers of a certain company’s products, such as Sunbeam. 

The Assistant General Counsel of the Federal Trade Commission stated: ™ 

“The rigidity and uniformity of the price would be exactly that of the most 
rigid horizontal price-fixing conspiracy ; the level of the price would be likely to 
pe at least as high as in a horizontal conspiracy; and the public control over 
the reasonableness of the arrangement would be as nonexistent as in the case 
of a horizontal conspiracy. Thenceforward any group of distributors desiring 
to fix prices horizontally would be foolish to take the direct road to that end. 
Instead some one of their number should make a vertical contract with a sup- 
plier and then place the other members of the group on notice of the existence 
of the contract. Through this means the group could not only negate the objec- 
tions of the Government but could actually use the courts as devices to enforce 
the arrangement.” 

The following rebuttal to the statements that resale price maintenance provides 
a legal type of horizontal price fixing, was made by the National Association of 
Retail Druggists in the House hearings: 

“Horizontal price fixing by agreements between competitors at the producing 
level is prohibited because it stifles and restricts free and open competition and 
invariably results in the creation and growth of monopolies. However, vertical 
price fixing at the retail level, that is from manufacturers to consumers by 
providing for a minimum and resale price on a single manufacturer’s products, 
prevents the juggling of resale prices which stifles and restricts free and open 
competition by eliminating competitors in the field.” * 

The economist for the National Grange, an organization which has opposed re- 
sale price maintenance, went so far in the Senate hearings on the McGuire bill 
as to state: 

“T really believe it would be better to legalize direct horizontal price fixing 
among druggists, for example, than to legalize manufacturers to accomplish the 
same thing for the druggists by vertical price fixing. The reason is that the 
people would understand the situation clearly, and the price-fixing process would 
be more clearly before the public eye.” * 

As the law stands today, horizontal price fixing is still illegal, but horizontal 
price fixing through a vertical process of resale price maintenance is legal. 


D. RESALE PRICE MAINTENANCE AND RIGID AND FLEXIBLE PRICES 


In analyzing the economic implications of resale price maintenance, the aspects 
of price rigidity versus price flexibility are basic. 

Price inflexibility is not a new phenomenon; price inflexibility has always been 
present in the economic system. A complete system of flexible prices never has 
prevailed. Despite these degrees of rigidity in prices much progress has been 
made in the production and distribution of goods as well as in human well-being. 
Whether the progress would have been greater in the absence of price inflexi- 
bilities, is difficult to determine, but it is an historical fact that large advances 
did take place.“ 

There is no question that resale price maintenance contracts have made prices 
of those fair traded commodities less flexible. One very real reason for inflexi- 





“Minimum Resale Prices,” hearings before a subcommittee of the Committee on 
Interstate and Foreign Commerce, House of Representatives, 82d Cong., 2d sess., on H.R. 
5767, Washington, U.S. Government Printing Office (1952), p. 309. 

8Tbid., p. 334. 

@“Resale Price Fixing,’ hearings before the Committee on Interstate and Foreign 
Commerce, U.S. Senate, 82d Cong., 2d sess., on H.R. 5767, Washington, U.S. Government 
Printing Office (1952), p. 570. 

— Jules, “Price Practices and Price Policies,” New York, Ronald Press (1953), 
pp. 51-52. 
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bility is the approximate cost of $5,500" just to send out a notice on a fair 
trade price change. 

There have been some rather elaborate price studies made to show that the 
average prices of non-fair-traded commodities have increased more rapidly than 
the average prices of fair traded commodities.” | 

Price rigidity up as well as down is a good indication to many economists of 
monopoly elements. This price rigidity is an indication of control over price 
In an inflationary period this slower upward movement of fair traded commodi- 
ties is probably beneficial, but as yet there is no study to indicate what would 
happen to fair trade prices in a period of deflation. One rather accurately egy 
predict that the commodities under fair trade pricing would have a more gradual 
drop in price than those non-fair-traded items. There are no empirical data to 
substantiate this assumption, but a study made during the years 1929-33, showeq 
that administered prices did not drop nearly as rapidly as market prices," 

One might well ask the question, “Is fair trade pricing playing its proper role 
in our economy when fair trade prices do not increase as rapidly as the Cop. 
sumers’ Price Index?’ In an approach toward a purely competitive market, 
price is close to the cost of production and should fluctuate with the cost. If, as 
fair trade proponents state, fair trade prices on drugstore products went up 
only 16.4 percent from 1939 to 1952, while the Consumers’ Price Index rose 902 
percent, and hourly wage costs rose 162 percent in manufacturing industries* 
it raises a question as to how this absorption of increased costs could have been 
possible unless the fair trade prices in 1989 were exceptionally high. 

We have the data of the Bureau of Education on Fair Trade above, which 
purports to show that fair trade is a protection against inflation, while at the 
same time we have the action of the Canadian Parliament, which on December 
29, 1951, passed a law making resale price maintenance agreements illegal, and 
this bill was proposed as an anti-inflationary measure. 

It would be a detrimential thing to our economy if price adjustments could 
not be made constantly. A premium would be put on rigid, high-cost and ip- 
efficient manufacturing and marketing. Rigid prices contribute to the instabil- 
ity of preduction and the reduction of sales, especially in times of falling prices. 
Studies have shown that where rigid prices prevailed production cuts were 
made in an attempt to maintain price, and where flexible prices prevailed price 
cuts made enough of an impact on sales to keep production cuts to a lower per- 
cent than in the case where rigid prices prevailed.” 

If we agree to the assumption that the role of price in our economy is to allo- 
cate the factors of production and thus regulate free enterprise, certainly ref- 
erence is then made to an economy in which price flexibility plays a vital part. 
Price flexibility, achieved by the interaction of supply and demand factors in a 
free market, is a fundamental feature of a free competitive enterprise system. 


E. RESALE PRICE MAINTENANCE AND THE ALLOCATION OF THE FACTORS OF PRODUCTION 


In any economic system one of the basic aspects is the proper role of the price 
system in the allocation of the factors of production. 

Some effects of resale price maintenance on the allocation of these faetors are 
depicted geometrically in figure 4 on the following page, in which is represented 
a retail firm under conditions of pure competition, selling one product only.” 
The average cost curve is shown as AC, the equilibrium price is OT, the mar- 
ginal cost curve is MC, and the demand curve is DD’. The firm sells OA units. 

Then a decision is made by the manufacturer to place a trade mark on his 
product and fair trade the commodity at price OS. The firm would then hope 
for sales of OB, where the marginal cost and marginal revenue curves intersect, 
but to get these additional sales the firm would have to take away a share of the 
market from another firm. In all probability its sales would decrease to about 
OF. This is due to the elastic nature of the demand for the entire output of the 
industry as represented in figure 5 on page 428. At this position though, the firm 


1% ‘The ‘Fair Trade’ Question,” op. cit., p. 39. 
16 “Resale Price Fixing,” + eit., pp. 75-79. 
17 Means, Gardiner C., “Industrial Prices and Their Relative Inflexibility,’’ Senate 


Pa et 74th Cong., Ist sess., Washington, U.S. Government Printing Office 
(1935), pp. 8—9. 

% “Resale Price Fixing,” op. cit., pp. 78 and 572. 

1 Means, op. cit. 

*It is felt that the analysis is simplified by these two assumptions without losing its 
value. 
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uld be happy due to the abnormal profits. Abnormal profits in a free enter- 
“ economy have the effect of attracting new firms into this same market, 
oo reducing the established firms’ share of the market. In this illustration 
then sales will continue to drop back to OC. When all firms in the industry 
reach this position, the industry is again in a sort of equilibrium, but each firm 
js operating in a high-cost, low-output position. In the establishment of a rigid 
with the legal protection offered by the fair trade laws, the economy has 
ed a point where it has a misallocation of the factors of production brought 
ear through resale price maintenance. al 

There are more firms in the industry than are needed for efficient operation, 
and factors of production have been drawn from those areas in which price 
has been permitted to fluctuate under competitive conditions, into an industry of 
high cost and low output. According to this analysis many factors of produc- 
tion used in the distribution of fair-trade goods are therefore underutilized. 

The economic effects of resale price maintenance are virtually equivalent to 
those of a cartel—a situation in which many firms agree on price but cannot 
readily prevent the entry of new firms which tends to eliminate the abnormal 
profits and bring about the low sales, high average cost position. 

To the role of price as an allocator of the factors of production, fair-trade pric- 
ing has brought a unique situation. Since the profit spread of retailers is pro- 
tected under fair trade, many potential entrants are lured into the area of the 
items covered by fair-trade laws, so that excess capacity is encouraged without 
the usual market method to eliminate it. ; é 

As Dean Ewald Grether, of the University of California Business School, 
remarked: “One might well speak of a Malthusian principle of dealers, for price 
maintenance provides fertile soil for the sprouting of dealers in the absence of 
preventive checks.’ ” * 

It is sound economic theory to assume that as profit margins widen, the num- 
ber of retailers in a trade is likely to increase. New firms are usually able to 
enter retailing without difficulty, and they are likely to do so because of the 
apparent profits to be gained from the high-retail markups. Then when this 
increase reaches a certain point, an effort is almost certain to be made to ar- 
bitrarily limit the number of retail outlets. This did happen in the liquor 
industry in California.” 


FIGURE 4 
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"Resale Price Fixing,” op cit., p. 588. 
"McWilliams, Carey, “The Fair Trade Wall Crumbles,” the Nation, June 2, 1951. 
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FIGURE 5 
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F. RESALE PRICE MAINTENANCE AND THE DISCOUNT HOUSE 


Figure 6, on the following page, illustrates the demand curve facing producer 
A who has decided to fair trade his goods at price OS. He rigidly enforces his 
price OS, so he can expect to sell quantity OA. 

Figure 7, on the following page, illustrates the same demand curve facing 
producer B who has decided to fair trade his goods at price OS, also. He 
decided not to enforce his fair-trade contracts rigidly and permits his goods to 
be moved through discount houses at prices of perhaps OT and OU. He there 
fore is able to increase his quantity sold from quantity OA to quantity 06, 
by fair trading and not enforcing his fair-trade price rigidly. The producer, 
in turn, will be getting the same selling price from all sellers with the exception 
of lower prices for quantity lots. A situation which could be present in figure 
6 as well. 

The advantages of fair-trade pricing with only a pretense at enforcement are 
apparent in figures 6 and 7. Sales are increased from quantity OA to quantity 
OC, while unit price remains the same for the manufacturer. 

The same illustrations may also be used to point out that a similar situation 
confronts the retailers. Figure 6 represents a retailer who decides to sell at 
only the fair-trade price, again excluding cost from the analysis or calling cost 
line OX. Figure 7 represents a retailer, such as a discount house, which has 
a policy to get the fair-trade price if possible, but to lower price in order to 
make a sale when necessary, first to price OT and then to price OU. Thus the 
discount retailer can get the advantage of fair trade and also get the advantage 
of volume sales. Many discount houses though, have a consistent policy of 
selling below the fair-trade price, and some sell to different customers at differ- 
ent prices below the fair-trade price. 

One inherent danger in the attitude of a manufacturer to fair trade his 
products and then to enforce the fair-trade prices rather loosely is that if the 
retail trade is aware of a complete lack of enforcement in the firm’s fair-trade 
policy, then the retailers may use the item as a price leader themselves or put 
the item under the counter. 

It is quite apparent in the marketplace that many manufacturers, with ex- 
ceptions such as General Electric, Sunbeam, and Towle, are selling their goods 
under a fair-trade banner with only a pretense at enforcement sold at varying 
prices in various types of retail outlets. 

Some of the manufacturing firms which have decided to secure the benefits 
of fair trade, and enforce it, have at the same time received the benefits of 
retail competition by selling almost the same product under a different label 
at a lower price, thus getting practically the same benefits as illustrated in 
figure 7, page 429. If instead of selling the same product at a fair-trade price of 
OS and at discount house prices of OT and OU, the manufacturer sells his 
branded product at the fair-trade price of OS, and then sells a similar product 
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under different labels at price OT, and OU, the manufacturer can get the bene 
fits of higher per unit profit sales at a fair-trade price level as well as getting 
the benefits of volume selling at a lower price. Court cases show that both of 
these methods are being used by manufacturers in order to take advantage of 
fair-trade pricing and still get the benefits of competitive selling at the retail 


level. FIGURE 6 
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Quantity 


FIGURE 7 


Price 





Guantity 


Il. Some INFLUENCES OF RESALE PRICE MAINTENANCE UPON CERTAIN ECONOMIC 
INSTITUTIONS 


A. PRICING 
1. The one-price system 


The one-price system—whereby a seller of goods or services offers the same 
price at the same time to all buyers—came into being in the United States after 
much persistence and persuasion on the part of retailing pioneers like John 
Wanamaker and A. T. Stewart. It has been stated that, “This policy remains 
today one of the cornerstones of customer goodwill.”* For many decades this 
policy has seemed to be one of the immutable laws of retailing in the United 





*Mermey, Maurice, “Fair Trade: The Fundamental Issues,” the Antitrust Bulletin, 
May 10, 1955, p. 4. 
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States. Nowhere had it been more venterated than in the quality departmey 
store. 


The one-price system never has been quite so universally practiced in this | 


country as one might have been led to believe. “Deviations from the one-price 
system have been significant enough to be of concern to businessmen all duri 
the 20th century * * * Many * * * are rooted in sharply entrenched habits” 
And the following question was raised almost 20 years ago, “Have we ever had 
as much of a one-price system as is popularly supposed ?” * 

The closest approach to the absolute in a one-price system is represented ip 
the area of fair-trade pricing—all retailers, all over the United States Selling 
all of a particular product of a manufacturer at the identical price. 

Hollander has stated that deviations from the one-price system seem to take 
three basic forms: (1) sales of homogeneous merchandise made by one seller to 
different consumers at different prices; (2) retail sales by establishments ostep. 
sibly or actually closed to some or all consumer buyers; and (3) sales of fair. 
traded merchandise at less than the legally established minimunis.* 

The breaking of the one-price system by the discount houses has taken 
various forms with respect to fair-traded items. 

Some discount houses, such as Masters of New York, actually do have a one 
price system once they have set the discounted price. In fact some discount 
house operators are disturbed because customers come in and are quoted the dis- 
counted price and persist in bargaining for an additional discount. 

This writer shopped three of the Korvette discount houses, all in the area of 
42d Street and Fifth Avenue, New York, and received a different discounted 
price in each of the three stores on the same article, a fair-traded Hamilton. 
Beach portable mixer, 

At Polk Bros. in Chicago, this writer saw a real deviation from any semblance 
of a one-price system. The price tags at Polk’s show the list price and then 
state, “See our salesman for Polk’s price.” This writer saw and participated 
in the bargaining over prices—the harder one would bargain the lower the price 
would go. 

In the discount house as well as in those legitimate retail outlets which are 
attempting to be competitive, the discounted price is becoming almost the tra- 
ditional price. 

The traditional one-price system and the traditional markup are not sacred, 
and today’s manufacturer, distributor, and retailer are realizing this more and 
more. If the public does not value traditional services of the retailer, then the 
traditional prices become fictitious. 

New pricing concepts are being brought into focus and many discount houses 
are forcing other retail outlets to show that retail margins can be brought down 
and still have the business prove profitable. 


2. Loss-leader pricing 

Proponents of fair trade have frequently stated that fair-trade laws are neces- 
sary to prevent loss-leader pricing. Loss leaders are generally considered to be 
goods sold either below cost or at such a low percentage of markup as would not, 
if applied to all lines, cover costs of operation. The term is often extended to 
goods that are simply sold at prices below the fair trade prices. 

Q. Forrest Walker, economist for Macy’s, stated : 

“The smoke-screen behind which the price fixers sell this thing called fair trade 
is that so-called loss leaders are destroying the little merchant. Census sta- 
tistics do not support this contention, nor can any support be found in the Dun & 
Bradstreet reports on the causes of business failures in the retail trades. The 
small store is a hardy perennial ; and the large stores have no monopoly on 
merchandising acumen.” 

When asked if unfair-trade laws (loss-leader legislation) would achieve the 
same results as fair trade, John W. Anderson, president of the American Fair 
Trade Council, stated, “What you call unfair trade laws, more frequently re 
ferred to as sales-below-cost acts, are economically impractical and destructive.” ' 





2H1lNander, Stanley C., “ ‘One-Price’ System—Fact or Fiction?’ Journal of Marketing, 


fall 1954. 
?Till, Irene, “The Fiction of the Quoted Price,” Law and Contemporary Problems, June 
37 


4 Hollander, Stanley C., op. cit. 
5 Walker, Q. Forrest, “Don’t Fence Us In,” R. H. Macy & Co., Inc., New York. 1952, p. 14. 
® “Interview on Voluntary Fair Trade,” American Fair Trade Council, New York (1940), 


p. 31. 
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of the fair trader is in fair-trade laws and not in loss-leader legis- 
— Picaestion against loss-leader pricing is not what fair-trade advocates 
; iy want. “This is shown by the fact that they have lobbied 45 fair-trade 
ville into law but only 30 against loss-lead selling. There are 15 fair-trades 
Sofie that have no laws against loss-lead selling.” * 

The big problem in retailing is traffic, and the purpose of a loss leader is to 

puild traffic. That traffic is built up at the cost of part or all of a markup on 

item, instead of through a more extensive advertising campaign or some 
nai device involving some other type of cost. It is not necessary to over- 
charge on other items to make up for the failure to obtain the full markup on 
the so-ealled loss leader. nt : 

Fair-traded items which are not vigorously policed make available a natura 
joss leader. Where loss leaders are used as a conspiratorial device by retailers 
to drive competitors out of business, retailers have the Sherman, Clayton, Fed- 
eral Trade Commission, and Robinson-Patman Acts to render protection against 
this type of restraint of trade. : 

In addition, 31 States have passed loss-leader legislation. Fourteen of these 
jaws have been tested in State courts and have been found constitutional, while 
the courts in three States, Arizona, Maryland, and New Jersey, have found 
their loss-leader laws unconstitutional.® k Lar 

Life magazine defended an editorial it ran opposing fair trade by stating: 

“No one condones selling below cost as a means of killing competition (anti- 
trust laws already forbid it, and their effective enforcement is the answer to 
any violations). But any price that needs permanent policing to be maintained 
is probably too high to create the sort of mass-volume, low-unit-cost kind of 
market on which U.S. business, small as well as big, has grown great. ’ 

Stephen Masters defended the discount houses against the charge of doing 

selling stating: 
wieeapere does not follow a loss-leader policy and does not believe in it. We 
do not sell it if we can’t make a profit. The loss-leader technique is not the baby 
of the discount house. Rather it is accepted policy of many of our largest de- 
partment stores * * *. Loss-leader selling and discount house pricing are not 
the same thing. Loss leader retailing cannot compete profitably with low-cost 
: 10 
po Weiss has observed this with regard to loss leaders and discount 
houses : : 

“The discount outlet hasn’t indulged to any great extent in loss leaders. 
Only recently has there been some evidence that some discounters may be turn- 
ing to the loss leader. Some appliance outlets, for example, are putting out 
Kleenex at 9 cents (cut from 25 cents), etc. These are genuine loss leaders: 
the object as is generally true with loss leaders, is to produce more traffic. 
(This is an interesting development because it suggests that low prices on ap- 
pliances, for example, may no longer be sufficient to attract the required 
traffic. 4 

Ss peutbcance to some manufacturers lies in the fact that if the discount 
outlet begins a loss-leader development it will slash prices as prices have never 
been slashed before. Obviously, an outlet with costs of 10 or 15 percent can 
generally outcut a retailer with costs of 30 percent and more. I think that loss- 
leader promotions by discounters will pick up. This, too, must some day enter 
into the calculations of manufacturers.” ™ 

The Restrictive Trade Practices Commission of Canada, made a very ex- 
haustive inquiry into the subject of loss-leader selling in Canada. 

This study was called for in 1951 at the time that the Canadian Parliament 
passed & provision which made it an offense for a manufacturer or supplier: 

1. To recommend or prescribe minimum resale prices for his products; 
2. To refuse to sell, to withdraw a franchise or to take any other form 
of action as a means of enforcing minimum resale prices.” 





7“Pros and Cons on ‘Fair Trade,’ ’’ St. Louis Star-Times. May 9, 1951. 

*Data obtained by the writer from the files of the National Retail Dry Goods Associa- 
tion’s New York offices. 

*“Letters to the Editor,” Life, July 11, 1954. 

w“Where Are We Heading in Distribution and Retailing,” speech given by Stephen 
Masters to the Advertising Federation of America, June 6, 1954. p. 5 


” Weiss, EB. B., “The ‘Off-List’ Revolution,” Advertising Age, May 9, 1955. 
4™“Loss-Leader Selling,” Restrictive Trade Practices Commission, Department of Justice, 
Ottawa (1954), p. 1. 
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Specific conclusions arrived at in this study of loss-leader selling by the Cop. 
mission included the following which pertain to this study : 


“11. Conclusions as to loss-leader selling 


“(7) The information which has been obtained in the inquiry indicates, in the 
Commission’s view, that sales below net purchase cost for the purpose of jp. 
creasing the seller’s general sales volume are made infrequently, and when sych 
selling is engaged in it is generally for periods of short duration * * *, 

“(8) * * * The practice of resale price maintenance had been built up on 
the theory that a common minimum retail markup is required for the genera] 
sale of a branded article. The actual situations which have been examined jp 
this inquiry show that this is not the case. Under the stimulus of competitiye 
selling, ways have been found by enterprising dealers to reduce margins below 
the levels previously regarded as traditional * * *. From the information put 
before the Commission it appears that in some market areas and for some prod. 
ucts, particularly household electrical appliances, groceries and cigarettes, there 
has been a lowering of distributive margins over a considerable part of the trade, 
to the consequent advantage of the consumer. In their general aspects, there. 
fore, such developments indicate the effective working of the competitive sys. 
tem and not an abuse of competitive selling. 

*(10) It is the opinion of the Commission that the difficulties which some 
manufacturers’ and dealers’ organizations have found in recent developments ip 
the field of distribution are not, in the main, the result of the feature selling of 
specific articles at extremely low prices, which would necessarily be involved if 
loss-leader selling were used as a monopolistic device, but are the result of the 
working out of competitive processes in response to changing conditions. 


“12. Conclusions as to the need of remedial measures 


“It is probably true that the abolition of resale price maintenance has intensj- 
fied the operation of competitive forces, thereby quickening the development of 
these changes. Such changes are to be expected in a dynamic economy, and 
while they may create difficulties for some dealers in certain segments of trade, 
they are productive of benefits to the public which are perhaps most noticeable 
in the reduction of costs and corresponding reduction in prices. 

“The evidence indicated that at least up to the time of the inquiry, instances 
which could be considered as suggesting the possibility of grave loss leading had 
been quite exceptional and sporadic in nature, clearly insufficient to warrant new 
legislation for suppression or control. Nor have we found proof that the aboli- 
tion of resale price maintenance has led to practices or conditions such as the 
MacQuarrie Committee had in mind when it spoke of loss leaders as a monopolis- 
tic device detrimental to the public interest.” * 

These are the conclusions of a commission which was given an assignment 
in December 1951, to find out what the impact would be on loss-leader selling 
when the Canadian Parliament prohibited resale price maintenance. These 
conclusions were reached after more than 3 years of study and the publication 
of two lengthy reports. 

Our own Federal Trade Commission, which corresponds to Canada’s Restrictive 
Trade Practices Commission, came to the following conclusion after an ex- 
haustive study of resale price maintenance: 

“2. Leader merchandising, for the control of which resale price maintenance 

yas advanced, is a form of price competition that obviously may be used for 

unfair or deceptive trade purposes, particularly when used by large concerns 
to eliminate weaker competitors. As a corrective of objectionable features of 
rrice competition, however, resale price maintenance makes no distinction be- 
tween price competition that is economically unsound or is unfairly used in 
trade, and price competition that is economically sound and in the public interest 
because it results in adequate service to the public at prices consistent with 
differences in consumer service rendered by dealers using different methods of 
distribution.” ** 

If the only justification for resale price maintenance is to prohibit loss-leader 
selling when it is used as a monopolistic device detrimental to the public interest, 
then the conclusions of these two respected investigative commissions leave 
no justification for resale price maintenance. 


B Ibid, pp. 262-266. ‘ 
1% Report of the Federal Trade Commission on Resale Price Maintenance,” Washington, 
U.S. Government Printing Office (1945), p. LIV. 
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B. MARKETING CHANNELS 
N- 


The institution of marketing in the economy of the United States has been 
dynamic institution back to the days of the Yankee peddler. This dynamic 

the quality of marketing in the United States is not diminishing, and in recent 
in. years seemingly is coming to be more revolutionary than evolutionary in its 
such dynamic qualities. ; oe ; ; rae 
| “ail retailing has never been done by one technique. Mail order, when it was 
the great discounter, never took over all retailing. The chains when they cut 


= i prices to the bone, never took over all retailing. Millions of our people will 
probably never patronize cut-price outlets. 

4 in The advent of the discount house method of distribution, with its discounting 
tive of fair trade prices and manufacturers’ suggested list prices, is bringing an 
elow “agonizing reappraisal” of the entire pattern of distribution. 

| Dut On the one side one reads and hears predictions of doom due to the discount 
mot ate grove: ) so one 
ere “The discount house adds a stroke of paralysis to our entire distributing 


rade, system because— 


here- | “jt does not pioneer * * * You know that * * * it does not introduce new 

sys. | products * * * You know that * * * it does nothing creative in product, in 
merchandising, or in selling * * * You know that * * * it is not a new and 

some more efficient way of distributing goods. It is now in its second genera- 

ts in tion * * * it is a carbuncle on the pretty face our great national brands need 

ag of to retain their popularity.” * 

ed if “The retailers who display and render service are going to disappear, and the 


f the manufacturers will have to set up costly display rooms of their own in all the 
metropolitan cities of the country.” - 

On the other side the predictions are: 

“The great dynamic force in distribution will not be the established mass re- 


rensi- tailers; it will be modern discount retailing in all of its infinite variety of 

nt of aspects. It will show the greatest growth potential in the years immediately 

and ahead. It will represent revolution not evolution.” 

rade, “The discount house as we know it may change or lose its importance or even, 

eable disappear, but the marketing pattern it represents is probably here to stay. 
The factors on which it is based are fundamental. It has its roots in the spirit 

ances | and conditions of the times.” * 

— In many respects the present state of flux in the marketing channels seems 


to represent a struggle between two systems of retailing; the one based upon 
aboli- the reputation of the store, and the other based upon the reputation of the 


olis, | band. 

polis. “One of the significant postwar developments has been the acceptance of an 
ever-increasing number of brands in the lines carried by discount houses. The 

ament expansion of national advertising has been characterized by more advertis- 

nea } es to a much greater extent than more advertising by the older markets.”” 

hor , Stephen Masters stated before the Advertising Federation of America, “I am 


your own creation—the discount house operator of 1955.” ” 

ictive The place of resale price maintenance in this struggle is represented by the 
a department stores’ actions of putting under their counters or talking down the 

. fair-traded items which do not have strong enforcement programs, while the 
nance discount house talks down the fair-traded products which have strong fair 
od for trade enforcement programs protecting their prices. 
ncerns Fair trade laws, adequately enforced, make possible a different type of dis- 
res of | ‘tibution which may be less economic. Resale price fixing forces products into 
on be- | Paths where they normally would not go. Thus, the primary purpose of fair 
se] in ‘wade laws seems to be the protection of our distributing system. 
iterest | ‘The realinement of functions among manufacturers, retailers, and consumers 
t with am take place logically only when retailers are permitted to offer varying 
ods of ‘ombinations of services at varying prices. The discount house is bringing 


— 





leader ‘Zients, B. B., president, City Stores Mercantile Co., talk before National Federation of 
terest, , Housewares Clubs, Atlantic City, July 14, 1954. 


- Jeave “the Shopping—Some of the Dallas Discount Houses,” Sales Management, 
, + BD. 42. 


" Weiss, op. cit. 

“Alexander, Ralph S., and Richard M., “What To Do About the Discount House,” 
rvard Business Review, vol. 33, No. 1, January—February 1955, p. 58. 
nan erentures in Shopping—The Discount House,” Sales Management, Nov. 1, 1954, 


hington, . 
®“Where Are We Heading in Distribution and Retailing,” op. cit., p. 1. 
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about this realinement by moving great quantities of merchandise, quantiti 
which did not seem to be moving in the traditional retail channels. ” 

The discount house operations have forced many manufacturers, distrib 
tors, and retailers to reconstruct their margin setup. General Electric jg o 
of the major companies to take a rather drastic step in reducing marging lj 
along the line. 

One retailer has stated that fixed discounts just do not make sense, 

“T have a $100 item that costs me $60. 

“T have a $500 item that costs me $300. 

“T have a $1,000 item that costs me $600. 

“Now all these items take the same time, generally have about the same 
liability, yet at one instance I gross $40, and at the other I gross $400,” 

There is no question that fair trade has boomed the growth of mail-order 
houses in non-fair-trade areas such as Washington, D.C. This causes a dis. 
location of “normal” marketing processes. 

Fair trade selling has taken another turn. Some national chains haye how 
joined the fair trade movement, realizing that by tying the arms of all inde. 
pendent retailers with fixed prices, the chain could then cut the prices of its 
own standard brands.” Fair trade legislation has thus induced the big chains 
to introduce their own brands rather than sell the price-fixed items exclusively, 

In attacking the discount house, the statement has been made that if there 
were no retail outlets other than the discount houses, the manufacturer would 
be hard put to secure proper distribution for his products. Should not the 
question then be raised that if there is a real need for one of the marketing | 
functions will it disappear? 

A recent article in the Iowa Business Digest suggests that a shifting of mer- 
chandise control away from the retailer underlies the increasing discounting 
from suggested list and fair trade prices. Manufacturers and consumers are 
felt to be playing more prominent roles in the distribution, selling, and service 
of goods. He sums up likely results of this tendency to discount as: (1) short- 
ening channels of distribution, (2) increasing emphasis on preselling at the 
manufacturing level, (3) assumption of more servicing by the manufacturer, 
and (4) overall increases in the sizes of retail businesses to achieve greater | 
volume and offset.lower profit margins.” 

The changes in the marketing channels in the United States seem to charac- 
terize a simple, central conviction shared by consumers and manufacturers and 
in a growing number of retailers that retail margins can be brought down. The 
discount house and the fair trade problem have brought this situation into 
sharper focus. The important fact seems not to be so much the variety of 
deviations in selling at discount but rather in its total persistency. Hollander | 
has stated : 

“This indicates that discount selling, in some form or other, is likely to bea 
persistent element in the economy of the future, just as it has been in the past. | 
It also indicates that present views of discount house activity as heralding a 
‘marketing revolution’ may overemphasize the significance of certain sales prac 
tices that represent relatively little change from historical conditions.” ™ 

Certainly the discount house is not a temporary phenomenon. It has at least 
a 20-year history and seems to be a firmly entrenched marketing institution, a 
marketing institution whose success or failure is dependent upon the actions of 
consumers in their decisions to buy or not to buy from this type of retail outlet. 

E. B. Weiss has stated that in his opinion sales at discount have gone too far | 
in some industries, and are supported by too large a segment of the public, to 
make turning back the clock feasible, economical, or sensible. In some of its | 
phases, for some categories of merchandising, discounting represents the start 
of the emergence of permanent new forms of distribution. Distribution being 
a dynamic force, it cannot be kept static. He feels that the headache caused 
by the discount operation may be less severe than the headache that would 
otherwise be caused by glutted markets.” 


21 Air Views on Discounting,” Letter to the Editor, Retailing Daily. Mar, 8, 1956. 
22 “Resale Price Fixing,” hearings before the Committee on Interstate and Foreign Com 


merce. U.S. Senate, 82d Cong., 2d sess., on H.R. 5767, Washington, U.S. Government Print , 


ing Office (1952). p. 525. ¥ 
23 ‘Increased Discounting Laid to Selling Power Dip,” Retailing Daily, June 12, 1956, 
pp. 1 and 82. 
% Hollander, op. cit. 
*% Weiss, op. cit.. Aug. 30 and Sept. 6, 1954. 
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The Attorney General's National Committee To Study the Antitrust Laws rec- 


= ional repeal, both of the Miller-Tydings amendment to the Sherman 
Act and the McGuire amendment to the Federal Trade Commission Act, thereby 
ab resale price maintenance, as other price fixing practices, to those 
Federal antitrust controls which safeguard the public by keeping the channels 
of distribution free.” * 
s, retailers, and manufacturers should agree that the channels of 
distribution be kept free, but the continual problem and controversy will evolve 
ground the degree of freedom and freedom for whom. 


C., COMPETITION 


“Resale price maintenance makes no distinction between price competition that 

is economically unsound or that is unfairly used in trade, and price competition 
that is economically sound and in the public interest because it results in ade- 
quate service to the public at prices consistent with differences in consumer 
service rendered by dealers using different methods of distribution. 
: The American businessman professes to believe ina free competitive economy. 
Competition has been and is an accepted institution in American economic life. 
But, when a competitor becomes particularly competitive and hurts a competi- 
tor’s business by cutting prices, selling harder, or even rendering more services, 
then the ery of “unfair competition” is raised. 

The recent upsurge of the discount house has brought out anew the cry of 
“snfair competition.” And yet at the same time the chairman of the board of 
Sears, Roebuck & Co., Theodore Houser stated: “I have no patience with people 
who say that there ought to be some way to stop the discount house. The impor- 
tant thing is to bring down the price to the consumer. If the discount house 
can do that, good. It’s Sears’ job to get in there and pitch.” * 

With this “unfair competition” of the discount house increasing, there has 
been increasing pressure to expand fair trade. “Let’s not meet competition ; let’s 
have someone eliminate it for us.” ” 

If every store sold the same article at the same price, it would be reasonable to 
assume that the area of competition would be found in the field of sales promo- 
tion and particularly in the field of advertising. If price competition, in a 
particular article, should be curbed with the feeling that it is not beneficial to 
our economy, then should it not also prove beneficial to curb competition in 
advertising, services rendered, and in other areas? 

When you weaken or destroy free price competition at any level, manufactur- 
ing, wholesaling, or retailing, you set up the framework for cartel monopoly, and 
even the possible roots for a totalitarian economy. The alert retailer, discount 
house or Otherwise, can be competitive and amply rewarded, if he passes on to 
his customers, the substantial savings that are brought about by efficient, eco 
nomical selling costs. 

One famous retailer, Irwin D. Wolf, aptly focused attention on the competitive - 
system in this fashion: 

“On one hand, we oppose price controls, wage controls, inventory controls, all 
winecessary controls except in times of emergency. We know that they do not 
work well in the long run ; because where there is value there are people who will 
pay for it. We look with something close to horror on the regulations imposed 
on retailers in certain European countries. Can’t open a shop without a permit 


, from the chamber of commerce. Sales events permitted only twice a year. 


Clearance prices to be registered in advance with the local chief of police, and 


, subject to his approval. 


“Yet, on the other hand, we pretend that we can regulate retail prices of 
branded goods, and then are astonished when discount houses, industrial sales 
agents, club plans, and others descend upon us in much the same manner as the 
Biblical plague of locusts. 





*“Report of the Attorney General’s National Committee To Study the Antitrust Laws,” 
Washington, U.S. Government Printing Office (1955), p. 154. 

"“The ‘Fair Trade’ Question,” Glossary of Terms, Studies in Business Economics No. 48, 
National Industrial Conference Board (1955), p. 9. 

*“For Sears: A New Era and a New Problem,” Business Week, May 1, 1954, p. 44. 

*Phillips, Charles F., “Competition? Yes, but * * *,” Irvington-on-Hudson, Founda- 
tion for Economic Education (1955), p. 10. 
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“In three points, then, this is my position : 

“1. I believe in fair, free trade and I think most of you do, too. We do ng 
have fair, free trade today, however, because many of our prices are regulatai 
either legally or by so-called suggested retails. 

“2. Perhaps manufacturers deserve another chance—certainly at this late da 
it is now their last chance—to enforce their fair trade and suggested retails 

“3. If manufacturers cannot do it now, then retailers must act to put com 
tition back on an open, above-board basis. We must accept this as our right anj 
as the challenge of a free community.” ” 

The competition of the discount house is price competition, perhaps more 
severe than those in retailing have encountered in the past decade or two, but 
it is still competition. 

Some predictions have been that the competition of the discounter wil be 
come less severe as the successful discounter will realize the need to give mor 
and more services, and will feel the need, as he grows larger, to promote ip 
order to keep up his volume and increase it. That will cost money. His cogts 
of doing business must go up. He will need more profit margin to give him, 
profit, and his prices will come closer and closer to the prices of the departmen 
stores. “One of these days both prices will be ‘in line.’ That will mean the 
end of the distinction between discounter and established retailer. He yjj 
just be competition. Good competition is good for everybody.” ™ 

A real conflict within the confines of the institution of competition is foung 
in Lee Loevinger’s book, “The Law of Free Enterprise,” in his definition of 
competition : | 

“Competition is, to begin with, the striving of conflict between different ingj.| 
viduals to gain the same thing or somehow to exceed the other. But the 
struggle must be conducted according to some rules, or standards, either in. 
posed or agreed upon; otherwise, it is not competition but anarchy and warfare, 
-Yet, within the rules, each individual must be perfectly free to act according to 
his own judgment of his own interest, unfettered either by the power of govern- 
ment or by the strength of economic superiors.” ” 

The struggle in the competitive business world seems to center around the| 
development of the rules or standards within which competition should be 
practiced. The governments, both State and Federal, establish these rules or 
standards, and any legislative interference with freedom of competition, there 
fore, requires for its justification substantial proof of the serious character of the 
evil it is designed to correct. 


Mr. Ler. I received my A.B. degree from Geneva College, and M.A. 
and Ph. D. degrees from the University of Pittsburgh. My doctorial| 
dissertation, which was accepted at the University of Pittsburgh in 
the summer of 1956 was entitled “Some Economic Implications of 
Resale Price Maintenance With Particular Attention to the Discount! 
House.” It is a 280-page booklet which was accepted at the Univer-| 
sity of Pittsburgh. It includes study of both resale price maintenance 
and a discount house. 

In addition, I have been a contributor to publications of the Council 
on Consumer Information and American Marketing Associations 
Journal of Marketing. I would like to take five points and hit them 
quickly. These are the arguments that we have been hearing, the 
fair-trade proponents say that these laws are needed to prevent loss- , 
leader selling and predatory pricing. 

We already have this protection in section 3 of the Robinson-Pat- 
man Act which says— 


it shall be unlawful for any person engaged in commerce * * * to sell, or con 
tract to sell, goods at unreasonably low prices for the purpose of destroying 
competition or eliminating a competitor. 


* Address of the late Irwin D. Wolf before the American National Retail Jewelers 


Association, Aug. 11, 1954. 
31 Loevinger, Lee, ‘The Law of Free Enterprise,’”’ New York, Funk & Wagnalls Co. (1949), 
4 


p. 4. 
%2 Tbid., p. 22. 
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But the past year’s experience shows that fair trade brought havoc 
inthe market. ‘This would probably not have happened if fair trade 
had not gotten a foothold. I think that is a significant point. If you 
never had had fair trade would you have had all the supposed havoc 

ou have had this year and 1958? 

In addition, you will find on studying the testimony that loss-leader 
selling is a threat supposedly. I think if you will check the records 
there is very little loss-leader selling. The Federal Trade Commission 
made a study. Canada repealed its fair trade law in 1951. At that 
time they instituted studies on loss-leader selling and it hardly exists. 
No businessman is going to stay in business very long selling loss- 
leaders. Someone has said they mark 7 prices on others, they have 
wider margins on some products than others. Every retail business- 
man who knows his business is going to have different margins on dif- 
ferent products. Some of them are going to be narrow, some are going 
to be wide. 

The second was fair-trade proponents say these laws are needed to 

rotect small business. I would like to throw out a few questions here. 

don’t have the answer. I think it might be interesting to get it. 

Are there no small businesses in Washington, D.C., Vermont, Texas, 
Missouri, and Alaska, five areas that have never had fair trade? 

It makes one wonder if there is no interest in small business in Wash- 
ington, D.C., since Congress has never seen fit to pass a fair trade law 
for Washington, D.C. Are there no small businesses here? In addi- 
tion to that, since about 18 States have invalidated fair trade laws, 
have small businesses ceased to exist? As we look at some other as- 
pects we find that there are a lot of small businesses which do not 
handle goods which are fair traded, big electrical appliance and fur- 
niture which are rarely fair traded, they are in existence despite the 
fact that we are told that small business will be eliminated if this law 
isnot passed. 

Third, some fair-trade proponents say fair-trade laws are needed 
to prevent quality deterioration of their products. This is particu- 
andy represented in the Boykin bill. Up until 1931 in the States and 
1937 nationally there was no fair trade. Did we have consistent 
quality deterioration 150 years before that ? 

In addition to that, we hear about 5 to 10 percent of the goods are 
fair traded. Does that mean that we have quality deterioration in 
about 90 percent of the goods sold at retail? This I feel is a rather 
weak argument. 

Fourth, fair-trade proponents state that fair-trade laws are neces- 
sary in order to have an orderly market for distributing their products 
orsales will decline. The facts as presented in Electrical Merchandis- 
ing, the trade association publication put out by McGraw-Hill, indi- 
cates that sales are not declining; they are increasing with these esti- 
mates that they have gotten from their trade associates, just to 
mention a few. 

Frying-pan skillets, up 20 percent; automatic irons, estimate for 
1959, up 36 percent. Steam irons, up 26 percent. Travel irons, esti- 
mate, up 5 percent. Portable mixers, estimate, up 25 percent. ‘These 
are not ar figures ; these are trade association figures. 

From the testimony I have been listening to, I am almost ready to 
make the assumption that almost without fair trade the American 
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consumer is no longer going to consume. I think that is an interes. 
ing point. I think the American consumers are going to continue to 
spend close to 100 percent of their income, if not more, and certainly 
many are spending more. 

Fifth, fair-trade proponents state that fair-trade laws should be 
permissible since there are other forms of price maintenance which 
are legal. 

This, I think, may be the most significant point. There are at least 
seven ways by which you can maintain price at retail other than fair 
trade: consignment selling, selling through manufacturer-owned 
retail stores, granting of franchises, selling direct from manufae- 
turer to retailers who will abide by the manufacturer’s suggested 
retail price, selling direct from manufacturer to consumer, haying 
your own private brands made up, and the entire public utility field 
represents forms of resale price maintenance. In each of these cases 
mentioned, though, with the exception of the public utility field, 
the seller has assumed an additional responsibility and risk. Any 
manufacturer today, who wants to, can have resale-price maintenance 
without this law by assuming the additional responsibilities and risks 
which are present in these other types.of resale-price maintenance 
which are in effect. 

If he wants it, why does he not use one of those and assume the 
additional responsibility and risk? Obviously in the public utility 
field the Government sets the price. 

I think that, if a manufacturer wants to set the price, maybe he 
should have to assume some additional risks and responsibilities and 
not just merely have legislation to give him price protection without 
the additional risks and responsibilities. I am not going to take the 
time to go into some of the economic theory behind it. It is in the 
additional statement that I have submitted for the record. 

I sometimes think that those who are in retailing and manufactur- 
ing are so close to it that it is like the statement you can’t see the 
forest because you are looking at the trees. 

In other words, they are so close to this they cannot see what is 
going on. I have developed about eight studies here over the last 
couple of years, myself and others, showing the cost of fair trade 
to the consumer. I think the most significant point that I have to 
offer, if anything is significant, is found at the bottom of page 6. 
At the bottom of page 6 is the estimated cost to the Nation’s con- 
sumers due to fair trade. These are developed from three diferent 
ways. First of all, you have to decide how much of the goods sold 
are fair traded. Second, you have to know what is the difference in 
cost between fair trade goods and nonfair trade goods. Third, you 
need retail sales. We have only one point and that is the retail sales 
provided by the Department of Commerce. The other two, we have 
many studies and the figures vary. If you take the minimum figures, 
the cost to American consumers of resale-price maintenance is $14% 
billion and the cost, if you take the maximum, is $12.5 billion. _ 

Last year, in testifying before Senator Humphrey’s subcommittee, 
he criticized these figures because they were so broad, and I think he 
had a perfect right to, and I think they are inadequate and I think 
more substantial figures should be found out as to the real cost to 
the consumer, so that you will notice when you are casting your vote 
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+yst what will be the impact. I myself feel that these figures are small 
for the simple reason that if a Federal fair trade bill is passed it is 

ing to cover every part of the United States, I should say at least 
fve States which are not covered now and in those States where it has 
heen invalidated. So you have a real question there as to how much 
the cost is going to be for the consumer. 

Now another point that is brought out. If we do not pay this price 
we pay a lower price, remember this, that every cent I save on an 
item I buy I use to buy something else and stimulate somebody else’s 
business. In fact, if 1 can buy an iron for $13 instead of $19, I spend 
that $6 elsewhere, 1 not only stimulate the sale of irons, I stimulate 
a sale in another area of $6. hatT a 

In a period of potentially dangerous inflation it is questionable 
if a bill should be passed which has all the indications of inflating 

rices even more. If this bill will not have an upward pressure on 
price, then the proponents of fair trade are to be congratulated for 
working so diligently for the passage of legislation which will keep 
the price of the product they sell down. 

At the present time the difficulties in the enforcement of resale price 
maintenance laws, the growth and acceptance of the discount house, 
and the changing resale pattern seem to obviate these retail price 
maintenance laws. It is assumed—and maybe this is a wrong assump- 
tion—it is assumed that this country is committed to a system of eco- 
nomie organization predominantly of free enterprise. Many of the 
virtues of free enterprise are confined to free and effectively competi- 
tive enterprise. Evidence seems to indicate that resale price mainte- 
nance legislation and an effectively competitive system are incom- 
patible. A choice must be made between an economy in which Gov- 
ernment regulations become more important for an economy which is 
to be based on the free enterprise system. The choice certainly does 
not rest upon the acceptance or rejection of resale price maintenance 
legislation. 

The passage of such legislation is indicative of a trend away from 
a free competitive economic system. I might add that in the 10 years 
that I have been teaching, and I like to think that I teach objectively, 
that the students shake their head when they consider that Congress 
passed the Miller-Tydings Act, the Maguire Act and possibly may 
pass the Harris Act. 

Thank you, Mr. Chairman. 

The Cuarrman. Thank you very much, Dr. Lee. How long have 
you been associated with the Department of Economics and Business 
Administration of Geneva College? 

Mr. Lez. Ten years. I have been chairman for the last three. 

The CHarrman. That is your full-time job? 

Mr. Lee. That is right. I should add that I am down here repre- 
senting only myself. I think it is very nice of the committee to let 
an individual who does not have a large vote back home the oppor- 
tunity to testify. 

The Cuarrman. I think it is very fine that an individual will come 
down. That is the reason I am quite impressed with these individual 
small-business people who have been coming in here from all over the 
country and many others are trying to come here to testify on their 
own, and people like yourself. It makes for a very voluminous 
record although a very good record on this question. 
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Are there any questions of the gentleman ? 

Mr. Younger. 

Mr. Younecer. If I understand your testimony, you would say that 
the standard of living in the United States would decrease with the 
passage of the fair- trade act ? 

Mr. Ler. I think that historically from an economic standpoint you 
will find that when you can produce and mass distribute, the pressure 
on price is down and when the pressure on price is down with this 
production the standard of living picks up. 

Mr. Youncer. Then the reverse would be true. 

Mr. Lez. That is right. 

Mr. Younger. That is all. 

The CHatrman. According to this theory, you say we have to 
accept the transitional area which we are experiencing ; namely, that 
the independent retailers are going out of business and we have to 
go tothe large massive organizations? 

Mr. Lex. No. 

The Cuarrman. How can you justify your position? 

Mr. Ler. Because you have two types of distribution. One re- 
tailer, for example, where my in-laws hay their drug products, is in 
Mancos, Colo. It is about 30 miles from any other drugstore. That 
is not mass distribution. He can sell at whatever price he w ishes and 
in Colorado if he chooses to sell at the suggested manufacturer's 
price, he may. If he wishes to sell below he may, but in that particular 
‘ase I don’t think we really have very much— 

The Chairman. Yes, you are taking an isolated case where there 
is a monopoly. We are talking about in the congested areas. For 
example, in my own community, which is a rather small city of ap- 
proximately 30,000 people, 25 years ago when I got married there 
were innumerable independent grocery stores. I know because 
I bought from them. Today we have a good many chainstores in 
there, ‘T suppose most all of them, but you don’t have any independent 
grocery stores. They are out of business completely. The oldtimers 
who had been there for many years have gone out of business. 

It seems to me that to accept the theory of economics that would 
affect the public as you have described here today we have to decide 
one of two things: Some way to get at this practice, whether you 

call it ethically or morally wrong or something else, which is not 
according to established good business practice. I was in a drugstore 
out here at the edge of the District of Columbia 2 weeks ago, A 
lady came in and she wanted coricidin and asked what the price was. 
He said $1.08. She said “I just got one a short time ago for 60 
cents.” 

He said, “Lady, we can’t buy it for that.” 

She said, “Well, I believe I won’t take it,” and she did not take it 

I was in another store and right across the District line, a chain- 
store, talking to the druggist. He said to me, “I don’t know how we 
can get along with this. But nevertheless we do.” 

He mentioned a certain medicine, “We buy this for 42 cents, we are 
selling them right here for 38 cents.” 

Do you think that kind of practice is good for the consumer as 
well as the businessman ? 

Mr. Ler. I do not. If I may add the statement, as I read the 
Robinson-Patman Act, if that is a:loss leader which is attempting to 
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{rive somebody out of business, it is already illegal and I think at 
least 28 States have loss leaders and under fair trade oractice acts 
which prohibit that, and which I am very much in favor of. It 
gems to me if that is the problem then we need a bill against loss 
ader selling. I think the testimony will show though that the pro- 
ponents do not want that type of bill. if ies ; 

The CuamrMAN. The reason they do not want it is because it gets 
only to a certain part of these practices which are not in the best 
interest of the public. It is a great problem and a very controversial 
one, We appreciate your testimony and thank you for taking the 
time to come down. 

Mr. Cotiier. I gather from your statement that fundamentally 
you believe that our economy should be governed by the normal law 
of supply and demand operating in a climate of free enterprise. I 
was particularly impressed with the statement you made that the 
students at your college shook their heads at the thought that the 


| Congress would pass the Miller-Tydings Act. Would you say, Doe- 


tor, that generally speaking, your students feel that the law of supply 
and demand operating in a climate of free enterprise should be ap- 
plied to all phases of our economic system, particularly those that are 
now controlled either by legislation or subsidy ? 

Mr. Lez. No, I think we can recognize that it cannot be all or 
nothing. In the public utility field regulation is necessary. In the 
minimum wage there might be an interesting question with regard 
to whether you should control that or not. I think that there is a 
question though if we are committed to a competitive enterprise sys- 
tm. If we are, then are we going to permit competition or are we 
not ! 

Mr. Conurer. Would you say we are or we are not committed ? 

Mr. Ler. I like to think we are. 

Mr. Cotter. Then if we are, we are to assume that this splendid 


| operation in an area of free enterprise should apply to prices under 


tle legislation that. we have before us but are not necessarily applicable 
(o other areas of our economic climate? 

Mr. Ler. In the public utility field I would say “Yes.” 

Mr. Cottier. I mean all fields, the area of agriculture, business, 
labor, industry, all phases of it. 

Mr. Len. You are asking me and I will tell you. I would like to 
sve the tariff reduced. I would like to see your farm subsidies re- 
duced. I would like to see fair trade laws repealed. I would like 
fo see competition, effective competition, with antitrust enforcement 
stimulating competition. 

Mr. Cotirer. Thank you, sir. 

The Cuamman. What would happen, Doctor, if the competitor 
meets the price which is below the cost and then we would see a re- 
laliation with some more price cutting and then a price war starts? 

Mr. Ler. There again it seems to me that loss leader selling should 
te prohibited. 

The CHairman. Do you remember the big price war between 
(imbel’s and Macy’s? 

Mr. Ler. Back in 1951 after the Supreme Court decision? Yes, 
air, 

The CHarrman. That was not a loss leader practice. So far as I 
know they found there was no violation of the law. 
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Mr. Les. If there is, no loss leader should be permitted. | 

The CxHamrman. Do you know how many businesses were put oy 
in New York City by that practice? 

Mr. Lee. No. 

The Cuatrman. It ran way up in the hundreds. 

Mr. Lez. I also know during the last few years you have had hy. 
— of new independent businesses getting established in New Yor 

ity. 
The Cuarrman. I do not think we have had any figures about th| 
new establishments. We have had figures about how many hay 
gone out of business. 1 

Mr. Les. I have this one booklet put out, it is a discount house list. 
ing. In New York City the list is about 800 to a thousand and pry. 
tically all of them have started since World War IT. 

The Cxarrman. In other words, you believe that the economy of! 
the country would be strengthened by going into the discount hongse 
business altogether ? 

Mr. Ler. No. I think the economy of the country would be 
strengthened if we had more effective competition in retailing. 

The CuatrmMan. Have you ever been in business? | 

Mr. Lee. No, sir. 

The Cuarrman. Have you ever been engaged in business at alt| 

Mr. Ler. I worked in a small jewelry store 3 years. 

The Cuareman. As aclerk? 

Mr. Lee. I worked as a clerk. I not only worked as a clerk, I) 
worked as a janitor. 

The Crarrman. I appreciate the studies of great economists and 
the theories which they advance. I have the greatest respect for them. 
It is a great vocation, in my humble judgment, and necessary to our 
system. But I do wish, also, that we had a little more practical under. | 
standing of some of these theories that have been presented in what we 
refer toas the American way of life. 

Mr. Ler. May I make one more comment or two? 

The CHarrMan. Yes. 

Mr. Leer. Senator Paul Douglas, with whom you are certainly well, 
familiar, is one of the economists also and is very much opposed to 
fair trade. 

The Cuarrman. I know. He wasa professor before he got here, too 

Mr. Ler. That is right. I don’t hold that against the retail dealers 
when they come down here and are for it because they are retailers. 
I think maybe I should get some practical experience and I think 
maybe they should get some theoretical experience. 

The Cuarrman. That is a thought. I thoroughly agree with you 


But we have developed into a pretty good country with the system ' 


that we have. 
Mr. Ler. That is right. That was 1931, before we needed fair trade 


The Cuatrrman. You call 1929 and 1930, the boom and bust era! | 


I don’t think you would refer to that as the greatest era of economic 
strength. Thank you very much. I did not intend to detain you 
long. 

Mr. Lee. Thank you. 

The Cuarrman. Mr. Harold Grindle. 
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Mr. Grindle, may I take this occasion to felicitate you on reaching 
your, I would say, 39th birthday today. 
Mr. Grinpte. Thank you, sir. It is a little more than that. 


STATEMENT OF HAROLD GRINDLE, EXECUTIVE DIRECTOR OF THE 
INDEPENDENT GARAGE OWNERS OF OHIO, INC. 


The CHarrMAN. We are glad to have you. I notice that you are 
desperate to catch your plane to get to some other place for that 


sdbration. 

Mr. Grinvte. They have a party back in Toledo, Ohio, for me this 
evening. 

Mr. Chairman and members of the committee, I would like to have 
my entire statement submitted for the record and just summarize my 
statement in order to save time. 

The CHAIRMAN. You may let it go into the record. 


(Mr. Grindle’s prepared paper follows :) 


STATEMENT BY HAROLD GRINDLE, EXECUTIVE DIRECTOR, INDEPENDENT GARAGE 
OWNERS OF AMERICA, INC. 


Mr. Chairman, members of the committee, my full-time occupation is executive 
director of the Independent Garage Owners of Ohio, Inc., a trade association 
of independent automotive service shopowners. Iam here at this time, however, 
representing our national association, the Independent Garage Owners of 
America, Inc. 

Ihave spent 1014 years in this business as an independent automotive repair 
shopowner. I am personally acquainted with what I am about to present as 
the views of the members of our association. 

I should explain to this committee the meaning of the word “independent” 
as used by our association. It is a shop doing automotive repair service that 
does not operate under a franchise from a vehicle manufacturer. 

Our association is the only nationwide association of independent repair shops 
covering all types of automotive repairs. Our membership consists of general 
repair shops, collision service repair shops, and specialty shops such as radiator, 
glass, frame, front end, etc. 

We have at the present time membership in 34 States. I might also add that 
we are only 4 years old and only 5 years of this has been in membership activity. 

Our membership, through its duly elected delegates at our national board 
meeting held in Chicago last month (February 1959), in a unanimous vote, 
went on record in favor of H.R. 2463 because it is in the best interests of the . 
public, the manufacturer, the wholesaler, and the small retail automotive service 
shop. 

It will protect the small independent merchant from the predatory interests 
of types of business who may use unfair or deceptive acts or practices in the 
resale of brand, name, or trademark goods. By deceptive acts I mean store 
traffie baiting, misrepresentation as to size, capacity, quality, condition, model, 
or age. 

It will protect the wholesaler of these products because in protecting the small 
retailer it keeps the market available to the wholesaler so he can continue his 
services to the retailer. not only of the trademark, brand, name preduct, but it 
permits him to make a profit so that he can stay in business and furnish many 
other services that are used daily by the retailer in his automotive service 
business. 

This, in turn, permits the manufacturer of a quality brand, name, or trade- 
mark product to continue to build a quality product and sell it in channels 
where he is confident that the public will receive the competent service that 
should go with his product. 

By this three-way protection it will assure the public that when they purchase 
‘product with a brand, name, or trademark they will have the service available 
that goes with that product. 


ove 
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This assurance of service on a product is growing more important day n 
day as indicated by the complexities of the modern motor vehicle and its Servic 
needs. - 

Many items used in automotive service could come under this bil] if it js 
passed and it would help us provide more competent automotive service to the 
vehicle owner. 

I would like to point out to this committee how, for example, one item woulq be 
protected under H.R. 2463 and its effect on the industry and the public, 

While I am not speaking for the franchised vehicle dealer it is reasonable 
suppose they are faced with the same problem. i 

The product I am using for an example is antifreeze and the cooling systen)| 
service that should go with this product to furnish the motor vehicle owner With 
the least amount of trouble, inconvenience, and cost to him for cooling system 
service. 

As a shopowner, let’s say I handle brand “X” antifreeze distributed through 
regular trade channels, that is from the manufacturer, to the wholesaler, to the 
retailer. My source of supply, remember, is the wholesaler who handles many 
other items of equipment and products I must have to properly perform my} 
service. ; 

I must have approximately $500 invested, depending on my volume of busi. 
ness, exclusive of the brand “X” product, to properly service my customer's ve 
hicle with this product. With this product I must also have the knowledge re. 
quired, and constantly study the changes being made on cooling systems, to be 
able to service my customers’ vehicles in a competent and efficient manner, This 
investment in knowledge and training is even larger than the investment jy! 
goods. | 


ro 


Because of the critical shortage in skilled personnel there is grave danger of, 
breakdown in automotive service. It is recognized by those in the industry that 
there is a shortage of mechanics and that 40,000 persons must be trained ei 
year for the next 15 or 16 years to maintain the same vehicle ratio to mechanic 
as we have today. 

Gentlemen, anything, within reason, that can be done to prevent a collapse 
of our industry should be done so that this Nation of ours can keep rolling 
We have been described as a Nation on wheels—it is our industry and its servic 
that keeps these wheels turning. 

To properly service our customers’ vehicles we need a quality product that we 
can handle at a profit. How else can we train people to properly service moto 
vehicles? Under the law as it is today we are in danger of not having tho 
quality products. It could well develop that we will be unable to train ow 
employees to be competent. 

Let’s explore what is happening. Some individual, company, or corporation 
who wants to use a leader item for increasing traffic in his store, purchase! 
direct from the manufacturer a large quantity of the brand “X” antifreeze that 
I have handled for years. It is a brand the public readily identifies as a quality} 
product because of the thousands of dollars the manufacturer has spent over the} 
years building it up. The storekeeper under present laws has complete ownershij 
not only of the product but of the brand, name, or trademark when he purchase 
the product from the manufacturer. He can do with it as he pleases, and ly 
does. He will sell it at cost or below to increase his store traffic. There is nv 
service with the product, it is a carryout item. 

The public, unaware of the necessary service, equipment, and knowledge re 
quired to properly service the vehicle cooling system falls prey to this type 
of operation. He thinks, “Why pay my serviceman ‘X’ dollars for the produc 
when I can buy it for less?” 

To the great majority of vehicle owners, automotive service is a mystery. 
He watches his serviceman drain the cooling system and pour in the anti 
freeze. He figures he can do the same. He is not aware that while the cooling 
system is being drained the practiced eye of a competent mechanic is doing 
much more. He is checking the fan belt, the water pump, the hoses, the head! 
gasket, the radiator cap, the freeze or expansion plugs and the radiator itself 
and asking questions of the motorist about the vehicle to determine if th 
cooling system is operating normally. 

If the questions asked are answered correctly the serviceman knows whethe , 
he should check the thermostat, the temperature indicator, or check to sé 
if the cooling system flow is correct. These are all services that provide the 
custemer with competent vehicle service that he will not receive through the 
carryout source. 
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If the customer brings in his product and has it installed in a shop that 
performs these services he does not expect to pay for this installation. If he 
js asked to pay even a small charge he raises quite a fuss. This has always 
peen a mystery to me, why a customer, seeking my services, expects me to perform 
them for free? W hen the customer finds he must pay for the service of in- 
stallation, he says to himself, “Next year I’ll put in the antifreeze myself; all 
I have to do is drain and refill the cooling system,” not a complicated job he is 
sure. Now what happens next year? He installs the antifreeze himself. 

Then comes a cold day, doubt sets in, is the cooling system protected so it 
won't. freeze? The vehicle owner does not have the equipment to check the 
freeze point as the service shopowner has. The vehicle owner goes running 
to the service operator to have him check it for him. The simple piece of 
equipment used here costs only about $20 per year to purchase and maintain. 
I could not, as a service shopowner, spend this $20 plus the labor time re- 
quired unless I have a profit off of the product or a profit off to the installation 
to compensate me for this service. I do not have this profit as I did not sell the 
product to the vehicle owner nor did I install same. 

Is it possible to charge only the customer who did not purchase the product 
from a retail service shop for this checking service? No, it is not. How could 
we keep track of that? If the customer did not buy from my shop, maybe he 
purchased it from another shop and is only reassuring himself. We would not 
want to charge this person, because some of our customers may be checking 
on us at another shop, therefore, there seems to be an unwritten reciprocity 
agreement in the industry to check without charge the freeze point of cooling 
systems. This can only be maintained if our service shops can sell quality 
products at a profit. I shudder to think of the results, if, after 30 years of 
this free checking service, a charge was made for it. 

Now, aS more and more of brand “X” antifreeze is purchased from the 
carryout source, our sales decline, we must cut our services to keep income in 
line with expenses. Only one person suffers, the public, and from several 
sides. As my purchases of brand “X” product grow smaller and smaller my 
source of supply, the wholesaler, no longer needs to purchase brand ‘“X”’ anti- 
freeze from the manufacturer. The wholesaler is squeezed so that it endangers 
his ability to stock the related equipment and supplies I need to maintain 
my service, not only for cooling system service but for my other services as 
well. 

Now the squeeze is on the manufacturer. He must, in order to stay in busi- 
ness, seek more and more sales of his product through the carryout source. 
This, of course, Only makes matters worse. Now comes the big squeeze. When 
the manufacturer of the quality “X” brand antifreeze is so tied up he is forced 
to sell a major portion of his product to the carryout source in order to stay in 
business, he is subject to further demands by them for price concessions. Then 
the manufacturer can either go out of business, cut quality, or cut cost of opera- 
tion on such items as wages. If you were faced with this decision, what would 
youdo? You want to stay in business so you can make a buck. You really only 
have one choice—cut quality. When quality is cut, who gets hurt? The public. 

Here is how H.R. 2463 will benefit everyone in the automotive service in- 
dustry and the public at the same time. It will permit a retailer to handle a 
brand name, or trademark product in competition with the carryout, no-service 
product. This leaves it up to the retailer to sell his product and the service that 
goes with it without the double job of selling the need for the service in opposi- 
tion to the same brand being sold through the carryout, no service source at a 
lower price. 

I am satisfied that if the name, brand, or trademark product is handled by 
the retailer who chooses to handle a quality stabilized product as opposed to a 
product built to a price, our industry can more successfully combat this evil 
we are faced with today. 

The quality stabilization bill is completely voluntary. A manufacturer un 
interested in quality and price stabilization simply would not exercise the rights 
confirmed under this legislation. A reseller is free to handle or not handle those 
products whose price has not been stabilized. 

It does not prevent anyone from choosing between a stabilized product and 
one not stabilized. It gives us a chance to be protected on a stabilized product 
80 we can maintain the service that goes with such a product. 

Remember, in H.R. 2463, section 8, is a clause that states that unless there is 
a competitive product for the same general purpose on the market a manufac- 
turer cannot enter his product under the quality stabilization bill and remove 
the right of any person to sell such a product as he chooses. 
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In effect, as I stated before, it gives the retailer the privilege of selling to 
the public a quality product or a product built to a price. The two are not com. 
patible as we all know. It prevents predatory interests from forcing ug out 
of the cooling system service, for example, through unfair or deceptive acts or 
practices that tend to destroy unfairly our chance to sell a product at a legit. 
mate profit. 

Our association was founded on the principle of quality service with quality 
products. We earnestly hope it can continue in that manner. We sincerely 
hope we will not be forced into deceptive practices to stay in business. i 

If H.R. 2463 becomes law, we, and the public will be assured of that desire. 

Thank you for the time you have permitted me to present our views and 
desires. If there any are questions I will do my best to answer them. 

Mr. Grinpie. My full-time occupation is executive director of the 
Independent Garage Owners of Ohio, a trade association of independ- 
ent automotive service shops, but at this time I am here representing 
our national organization. I have spent 1014 years in this business go 
I am quite familiar with what I am going to place before this com. 
mittee as the views of our members. 

I would like to point out to this committee how, for example, one 
item that would be protected under H.R. 2365 and its effect on the 
industry and the public. The product I am using for a example, is 
antifreeze and the cooling system service that should go with this 
product furnish the motor-vehicle owner with the least amount of 
trouble, inconvenience, and cost to him for cooling-system service, 

Asa shopowner, let us say I handle brand “X” antifreeze, distributed 
through regular trade channels; that is, from the manufacturer to the 
wholesaler to the retailer. My source of supply, remember, is the 
wholesaler who handles many other services and equipment that I 
must have to competently render automotive service. Without the 
automotive wholesaler in business my function as an independent 
automotive service shop can no longer be continued. Anything within 
reason that can be done to prevent a collapse of our industry, and we 
do represent the major portion of the automotive repair industry. 

The manufacturer himself states that at most he repairs only 37 
percent of the vehicles he manufactures. The rest are repaired by 
industry. We are described as a nation on wheels. It is our industry 
and it is service that keeps these wheels turning. The public unaware 
of the necessary service, equipment and knowledge required to 
properly service the vehicle, cooling system falls prey to the direct 
discount-type operation. He thinks, why pay my serviceman “X” 
dollars when I can buy it for less? Tle watches the serviceman drain 
the cooling system, refill it with antifreeze and he thinks it is a very 
simple operation. But he is not aware that while this cooling system 
is being drained I have a competent mechanic who is doing much 
more. He is checking the fan belt, water pump, the hoses, the head 
gasket, et cetera, to see that the functioning of the cooling system is 
like it is supposed to be. The customer purchases from the direct buy- 
ing company. He brings it to me to install it. I charge him for the 
installation. He raises quite a fuss about that because he does not 
seem to see any reason why he should pay for that installation when 
it looks to him like a very simple operation. 

When he finds he must pay for this installation, the following year 
he says to himself, “I will put it in myself.” Here is where this thing 
can put us out of business. The following year, the second year, there 
comes a cold dey, the customer is in doubt about his cooline system 
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rotection, because he did not have the equipment to certify that the 
antifreeze when it was installed will do the job. So he comes to us 
to get the system checked. 

ntlemen, without a charge on the profit either of the installation 
or the product we cannot furnish the labor required to check cooling 
systems. As more and more of our brand “X” antifreeze is purchased 
from a carry-out source our sales decline, the wholesalers sales in 
turn decline. There is danger at that point of my being able to get 
gome small part that I might need to service your vehicles. 

In other words, in a balanced inventory there are rapid moving 
items, slow moving items, but the overall balance must be maintained 
inorder to stay in business. If all the rapid moving merchandise goes 
to the ecarry-out source, then that man can no longer be there for the 
slow moving parts that I need there to maintain service. When the 
wholesaler is squeezed, then of course it goes to the manufacturer. 
His sales through the regular channels decline so that he must seek 
more and more of his sales through the direct purchase type. 

H.R. 2463 will benefit everyone in the automotive service industry 
and the public at the same time because it will permit the retailer 
to handle a brand name, or trademark product in competition with the 
carry-out, no service proc luct. 

Our association was founded on the principle of quality service with 
uality products. We earnestly hope it can continue in that manner. 
We sincerely hope we will not be forced into deceptive practices to 
stay in business. If H.R. 2483 becomes law, we and the public will 
be assured of that desire. 

Thank you for the time you have permitted me to present our views 
and desires. If there are any questions, I will try to answer them. 

The Cuarrman. Thank you very much, Mr. Grindle. 

You are a businessman ? 

Mr. Grinpie. I am at the present time a full-time representative 
of the Independent Garage Owners of Ohio, a trade association. 

The Cuairman. That is your full-time job? 

Mr. Grinpie. At the present time; yes. 

The Cuarrman. I was interested in your discussion because, men-. 
tioning this problem of antifreeze, it happened to be an item of anti- 
freeze which caused the supreme court of our State to invalidate the 
so-called nonsigners clause. I was wondering if you were familiar 
with that situation since you have been in the antifreeze business. 

Mr. Grinpie. Not directly acquainted with it. However, I am ac- 
quainted with the fact that in the State of Ohio, for example, the 
nonsigner clause also was ruled out. Those who had signed it main- 
tained and those who did not did not have to maintain the fair trade 
price. 

The Cuarman. Are there any questions? 

Mr. Avery. I think I understood what you meant but I am not cer- 


' tain, Did you say, for instance, if I do not take my antifreeze out 


of my car and I drive down to the filling station, comes the first cold 
day in November and ask them to recheck it because maybe I lost 


' alittle during the summertime, that I am depriving the independent 


garage owner of some business that is rightfully his? 
Mr. Grinpie. No, sir. I meant when a man installs his own anti- 
freeze in his own vehicle and then comes to the service shop to have 
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it checked, the service shop has no way that he can recover his cogt 
of operation there unless he has sold the product to the customer 
originally. 

Mr. Avery. What is the service shop? 

Mr. Grinpie. A garage or service station doing garage work, 

Mr. Avery. If a man goes in and buys a tankful of gas which noy- 
adays costs about $6.50 and has an oil check, is he unduly imposing 
on the filling station operator to ask him to check his antifreeze? 

Mr. Grinpie. Knowing the profit that is made on gasoline, sir, J 
would have to say yes, as far as the retail shop is concerned. There jg 
a very small margin of profit on gasoline. 

Mr. Avery. I just wanted to be sure I understood your views op 
that. 

The Cuarrman. Is that because of the competitive situation in the 
industry ¢ 

Mr. Gripe. I guess I would have to say yes, sir. It is very highly 
competitive. 

The Cuatrman. Some people are talking about the lack of compe- 
tition, particuarly in the retail end of the oil industry. 

Mr. Grrnpoie. It seems to me there are more and more service sta- 
tions being built today. I don’t believe there is any lack of service 
stations. In some areas it is hard to go along without seeing one, sir, 

Mr. Avery. Of course that prompts another question along that 
same line. All these new filling stations you are talking about, these 
are oil company owned stations that are leased. 

Mr. Grrnpie. Generally speaking, that is the trend in the industry 
at the moment that the stations are owned by the companies and leased 
perhaps to a dealer or something of that kind. 

Mr. Avery. That was the crux of my next question. Is that oper- 
ator a lessee or is he an employee ? 

Mr. Grinpie. Again there are matters of opinion that would get 
into the legal realms, I think, where I am not qualified, because I ama 
layman and not an attorney. 

Mr. Avery. I share that position with you. I don’t know whether 
it is good or bad. 

Mr. Grinpie. The companies say they are lessees, independent busi- 
nessmen of their own choosing. There have been other opinions that 
they are an employee of the company under the “C” type lease, as they 
call it, and so forth. 

The Cuarrman. For some of them it is a fact and for some of them 
it is not a fact? 

Mr. Grinpie. That would be true, I think. 

The Cuarrman. I happen to know where I live there is a company 
that at one time had its headquarters there. They owned and oper- 
ated their stations for quite a period of time. Then they made a con- 
tract. with independent operators and turned over all of them to other 
people to operate. They did that, I understand, in order to avoid 
certain Federal requirements they would have had to comply with 
under the other arrangement. “tata 

Mr. Grinpte. Of course the major portion of our membership, sit, 
is the people who do not do a major portion of gasoline business. Our 
service is our major portion. 
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The Cuairman. Thank you very much. You have 40 minutes to 


Cost catch your plane. 
mer | Mr. Grinvie. I will domy best. Thank you very much. 
The CuairMAN. Happy birthday. 
Mr. GRINDLE. Thank you. 
The CuarrmMAn. Mr. Richard J. Blakinger, we are glad to have 
ane you with us. 
STATEMENT OF RICHARD J. BLAKINGER, SECRETARY AND GEN- 
2 : ERAL COUNSEL, HAMILTON WATCH CO., LANCASTER, PA. 
x Mr. Mack. May I say, Mr. Chairman, that he is one of my good 
> On friends and formerly was employed with the U.S. Senate. 
| Mr. Buaxincer. In 1949 and 1950 I was with the Policy Committee 
iy when Senator Lucas was chairman. In 1950 I found another job. 
My name is Richard J. Blakinger. I am secretary and general 
phly counsel of the Hamilton Watch Co., of Lancaster, Pa. I am appear- 
ing to state my company’s position in support of H.R. 2463, the 
"Pe | Boykin bill. 
Maintaining the quality reputation of a fine trade name such as 
1 Hamilton in today’s marketplace is not easy. The problem extends 
'V1C8 | far beyond the question of price cutting. Hamilton was, of course, an 
1 I early adherent to the principles of fair trade and remains one of the 
that | few jewelry manufacturers still following a diligent policy in this 
hese | regard wherever it remains legal todoso. We still believe the manu- 
stry | facturer is the one best qualified to judge the relative value of his 


sed products, and we think he should be permitted to do so uniformly, 
7” without regard to State lines. Obviously, some form of Federal 
legislation is required to do this. 


per | The watch industry is one of great complexity. There are watches 
| oot | in all degrees of quality—watches with widely known names, and 
vm | Watches with private brands or no names at all, As many as 400 
'® | importers have been active in a single year bringing watches into the 
‘ther | United States from abroad. Many of them sell the same watch under 


different names, depending on their customers wishes. Others deal 
busi. | high quality, well-regarded trademarked watches. Obviously, in 
that such a market, there is room for just about every kind of merchandis- 


they ing imaginable, from the most prestige conscious, rigidly limited 
distribution to the kind which cares only for a sale, regardless of 

them | Where orhow. ‘ 
Hamilton’s position in this market is built on a hard-earned reputa- 
tion for quality. We have preserved our standards while selling in 
pany volume in this highly competitive marketplace. This has been diffi- 


pper- cult to do, particularly in recent years when the remedies available 

a under the legislation of the various States have become rather con- 

toe | fused. In order to preserve and strengthen the confidence people 

vii have in Hamilton quality, we must be able to keep our name from 

with being used for bait merchandising purposes. Aside from choosing 

carefully the merchants to whom we sell our products, our sole means 

, air arch control to date has been the fullest lawful utilization of State 
“Our Mit-trade laws. _ 

ut over a period of years we have become increasingly aware of 

Practices on the part of some merchants which are even more damag- 
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ing to a fine reputation than price cutting. The fair-trade laws gy 
not help in these areas. 

_For example, we sell watches which we think are fairly priced ang | 
give good value to the consumer at $42.50. In their price range they 
are among the very best. They are not, however, of the same quality 
as our $75 or $80 watches and are not designed to be. Yet we have 
found instances recently where retailers have removed the $42.50 Price | 
tags from these watches, replaced them with higher price tags anq ! 
then, of course, cut the price. This is a libel on our reputation, It 
is made to appear that Hamilton is, in effect, trying to defraud the 
consumer by selling him a watch for $75 which is only worth $45, 

We realize that the Federal Trade Commission is trying to control 
this fictitious pricing, as are the Better Business Bureaus and many 
local prosecuting authorities. Their resources ate limited, however, | 
and their remedies necessarily slow. Frequently, a problem such as 
[ have mentioned is considered too small to warrant taking the time 
of the already overworked staff of a local prosecutor. In this situa. 
tion, the Boykin bill presents an ideal solution to the manufacturer, 
who frequently has much difficulty even in determining the available 
remedies under countless State and local laws. Such a Federal statute 
would state clearly and unequivocally that a retailer may be made to 
stop using the manufacturer’s name at all. 

We know of many instances where our name has been used to lure 
customers into a store, only to have our products slandered by sales 
clerks trying to switch the customer to an obscure, allegedly ‘super: 
rior—and, of course, more profitable—brand. Once again, existing 
remedies are inadequate, Actions for business libel or disparagement 
of product are too slow and the measurement of damages difficult, 
Criminal prosecution depends on what the local law provides and 
how busy the district attorney’s office is. The quick, simple solution, 
once again, is the injunction against the misuse of a name and the 
abuse of a reputation. 

We have spent years building up and making known one of Amer- 
ica’s finest. trade names. It competes today in a market in which 
some retailers will not hestitate to degrade that name, to cheapen it, 
to misrepresent it, or to use it to defraud the public if that serves | 
their purpose. We need a means to stop such activity from destroy- 
ing our reputation. We think the Boykin bill is the most practical 
answer, and we hope it will soon become law. 

Mr. Macx [ presiding]. Mr. Collier? 

Mr. Couirer. Mr. Blakinger, with some great deal of perseverence 
over the past 3 or 4 days, I have been trying to get the answer toa 
question which I will repeat to you. 

Can you think of any abuse or evils under unfair trade practices 
and price slashing which the Harris bill would correct and which the 
Boykin bill would not? We ot 

Mr. Biaxincer. No, sir, I cannot. It sems to me that our position | 
on the question concerning the two bills is that I am here to support 
the Boykin bill. I do not oppose the Harris bill, of course. _ 

I would state our position as being in favor of the Boykin bill for | 
two reasons. I think that it permits control of some of these abuses 
that are a problem that the Harris bill would not reach. Secondly, 
I think as a matter of the proper area for action by Congress the Boy- 
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kin bill which approaches this subject on the basis of trade name and 
the value associated with the trade name perhaps has a better chance 
of being constitutional and being appropriate than would the Harris 
ill. , ; 

But, this I say and immediately add that I do not pretend to be an 
expert on constitutional law and, of course, that is the field involved 
there in considering those two bills. Either one of them is good 
legislation, it seems to me. We prefer the Boykin bill for the reasons 
stated. eT he AT Pal 

Mr. Couturier. That is pretty much my feeling. It is nice to get an 
opinion after these 3 or 4 days. Iam not familiar with the Hamilton 
Watch Co.’s marketing or sales operation but I do know this, that 
there are these wholesale houses in my particular area that do carry 
certain standard and national brand and trademark products. 

Knowing that these pricing practices exist and knowing, generally 
speaking, of the so-called wholesale house which permits me to walk 
in off the street and purchase national brand products, why haven’t 
the manufacturers taken some steps in attempting to curb them from 
their own position supplying these wholesale houses 4 

There are a number of them. There are catalogs with standard 
brand items whose prices are slashed over what the main street 
jeweler can sell them for. 

Mr. Buakincer. Of course, in answering that question, I can only 
speak for Hamilton. I know that all manufacturers do not perse- 
yere to the same extent on selling merchandise to the accounts that 
they want to deal in that merchandise. 

We make an effort to sell to jewelers who will sell our product. as a 
quality product but as soon as you recognize the extreme portability 
of the product we are selling, I think you can see the problem we have 
so far as other distributors are concerned. 

We sell watches to over 10,000 jewelers throughout the country. 
Some of them get into distress conditions because of creditors and will 
sell their products to peddlers or to other people going through. 

There are instances where concerns in some of the metropolitan 
areas will have a regular business of finding the hard to get products 
to supply those stores. With a product such as watches, it is impos-, 
sible to keep that from happening. 

We know of instances where a jeweler who has a cash problem will 
buy some other product by using watches for the purchase of that 
product. 

Mr. Cotter. That, I presume, is the reason many times, that the 
products advertised in these wholesale catalogues are not available 
when the potential purchaser arrives to buy them ? 

Mr. Buakrnger. In many instances that is true. The supply is 
limited. It is very difficult to control that problem. It is a problem 
wehave. We recognize it as you do. 

Mr. Cotxier. It is something you do not want but it is there through 
means that you cannot control. 

Mr. Buaxincer. Any small, easily transported, high value article 
will be faced with the same problem. 

Mr. Courier. Thank you very much. 

Mr. Mack. Mr. Avery ? 
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Mr. Avery. Maybe Mr. Collier covered this. Did you say yoy 
thought it would be possible to remove the trademark and all other | 
identification on the watch and still have it merchandisable ? 

Mr. Biaxrincer. That question was not asked specifically. I think 
the answer is that it is a very difficult process but I do not believe that 
the Boykin bill necessarily must involve much of the trademark pe. 
moval in order to be successful. It is true, as under any fair trade 
law in any State, that a retailer can remove the brand name and gel] 
the article. He is not using the brand name. 

He is not selling it as a brand name article. If they want to do 
that with our watches they would have to make a new die and this 
could be done. I really do not believe that it would be done very 
frequently because the salability immediately would fall off, also, 

Mr. Avery. But it would accomplish your objective, though, would 
it not? 

Mr. Briaxtncer. Yes, sir. We are interested in the trade name. 
If someone can sell our watches without the trade name I Suppose 
that that could be done. I do not think it is practical. I don’t think 
as a practical matter that it would happen very frequently if the 
Boykin bill were adopted. 

Mr. Avery. What would be the effect of advertising? In your 
opinion, could they advertise, say, “A well-known timepiece,” even 
though not identified, “these watches are well-known and popular 
brands; come in and see for yourself.” In your opinion can they do 
that ¢ 

Mr. Buaxincer. There are many ads like that right now. For 
various reasons well-known brand watches are being sold like that 
in promotional sales. I think it probably would be possible for a re- 
tailer to advertise in that way. 

Again, I repeat, I think as a practical matter brand names are not 
going to be removed from branded merchandise very frequently be- 
cause the price that has been paid includes the price that has to be 
obtained to support the value of that trade name, and removing it will 
then give them an article which is not nearly as salable as something 
which they can buy without a trade name and sell and use for the 
price promotion. 

Mr. Avery. I regret to delay this thing at this time of the day but 
you are about the first witness that we have had to be responsive to 
this question. I have thought of this quite a bit. 

When we are talking about tangible things like Sunbeam produets 
and Hamilton watches, things that you can hold that are not under 
the pure food drug law, we can see how we can take the label or trade- 
mark off. When we get into foods or maybe medicine where the in- 
gredients are under the Pure Food and Drug Act and must be identi- 
fied on the label, how would you handle a situation like that? 

Would it be the dealer’s responsibility to relabel the commodities 
and state to the customer just exactly what they contain in conform- 
ance with the Pure Food and Drug Act ? 

What would be the solution to that ? 

Mr. Buaxtncrr. It would seem to me that if the Boykin bill were 
law and the retailer were going to take the benefit of escaping from 
that law by removing the brand name, he would also take on himself 
the liability of relabeling correctly. 
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Mr. Avery. But it would have to be relabeled, would it not? 

Mr, Buaxincer. It would seem to me it would have to if the Food 
and Drug Act required it, but this is a field in which I have had no 
experience because there is very little contact with it in the practice 
of law at the Hamilton Watch Co., or with the Senate Majority Policy 

ittee. 
ie Avery. Of course, I can appreciate your circumstance. On the 
other hand, these are very real problems that the committee is going 
to have to face up to if the Boykin bill, which has considerable sup- 
rt in this committee, is to pass. 

But from the administrative standpoint what is the answer to some 
of these problems which are very real problems ? 

Mr. Buakincer. Yes, sir. 

The Cuarrman. Thank you very much. We are glad to have your 
testimony. 

Mr. Buaxrncer, Thank you, Mr. Chairman, 

The CuatrMan. The next witness will be Mr. J. H. Wyss. 


STATEMENT OF J. H. WYSS, VICE PRESIDENT, COOPERS, INC., 
KENOSHA, WIS. 


Mr. Wyss. I have prepared a statement. In the interest of time, 
may I make a few comments on the statement ? 
The CHarrMAN. Very well, we will include your statement in the 


record. 
Mr. Wyss. Thank you. 
(The statement is as follows :) 


TESTIMONY IN Favor oF BoyKIN BILu By J. H. Wyss, Vice PRESIDENT, 
Coopers, INc., KENosHA, WIS. 


I shall first undertake briefly to outline the advantages of fair-trade retail 
prices as they affect the consumer public, whose interests must be of paramount 
concern to you as their representatives and to us as a major resource for one 
of their basic needs—clothing. 

The consumer benefits from fair trade through better values resulting from 
increased production and lower costs, plus avoiding the necessity of shopping 
around for a lower price. Fair trade assures normal, in most cases, subsistence 
margins of profit for the retailer. Honesty in pricing eliminates deception of 
artificial and unrealistic prices. Practices of recent months of ‘“‘on sale” deals 
testifies to problems here. Ready availability of easily recognized branded 
items in conveniently located retail stores is made available. He may obtain 
a product built up to a standard of quality rather than down to a price. Fair 
trade arrests the growth of predatory retailers whose aim is to defraud all 
consumers and provides protection from the exploitation that typifies loss-leader 
merchandising. The consumer is prevented from having to bargain to assure 
making the purchase at the same price as someone else has paid. 


RETAILER 


The retail merchant benefits from fair trade in that he is enabled to safely 
maintain adequate inventories and to concentrate on value with relation to 
cost; not price alone. He can feature quality products without fear of ruinous 
price competition. 

MANUFACTURER 


Fair trade retail pricing enables the manufacturer to protect his property 
rights in his brand and his enjoyment of the confidence and good will of the 
retailer and consumer, engendered by his faithful adherence to the standards 
of quality which he has established for his products. 





454 FAIR TRADE 


Without the protection of fair trade, the manufacturer who has built up his 
brand to a point where it enjoys consumer demand, is at the merey of the 
predatory retailer who uses the product only as bait in a loss-leader operation 
thus causing the orthodox retailer either to meet the price and sell at no progt 
or discontinue stocking the item, thus stifling growth of the brand. 

National brands set quality standards and encourage competition. The stigj 
of the growth of the strength of brands would lead to lower quality merchandise 
generally. National advertising builds consumer confidence in quality ata Price, 
If price is varied in the market, confidence is shattered. 

The marketing policy of Coopers, Inc., always has favored price maintenance 
at the retail level. However, such maintenance couid not be more than partially 
effective until the Miller-Tydings amendment of the Sherman Act in August of 
1937, made the Fair Trade Statutes of the various States applicable to interstate 
commerce. 

SOLUTION 


We. at Coopers, Inc., feel that enactment of the Boykin quality stabilization 
bill, H.R. 2463, will provide a simple and effective remedy for the ills that haye 
beset our fair trade policy to date. 

We believe that enactment of this legislation will enable the conscientioys 
manufacturer to maintain the maximum quality commensurate with price paid, 
which consumers have a right to expect from merchandise bearing a brand name 
that, to them, has become emblematic of such quality. 

Mr. Wyss. I am a vice president of Coopers, Inc., Kenosha, Wis, 
perhaps better known as manufacturers of Jockey brand men’s un- 
derwear and men’s furnishings. I have been associated with 
Cooper's for 20 years. 

On the subject of standardized price, it seems that the issue is 
fairly well one of, is the consumer going to pay more in the ulti- 
mate for the articles so handled? It is my impression and the feeling 
of the firm I represent that standardized price wiil do no more than 
provide adequate profit margins to all people concerned because 
quality competition takes care of the leveling of prices to assure that 
no more than adequate subsistence margins are provided. 

Without standardized price the consideration, rather than what 
makes this product better than another item and why should I asa 
consumer buy it, is on the retail level, how much below the manufae- 
turer’s price can this item actually be sold at a profit‘ 

Resorting to just plain and simple price competition does not favor 
the consumer because when a merchandising direction is based on price 
only, it has led, as we know, in the recent past, to a rash of phony 
price offerings, false preticketing and all of the evils that the FTC 
is attempting to control. 

Fair trade for brands is the solution because brands set the stand- 
ards of quality and loss of confidence in brands would be a serious 
drawback in the quality of merchandise offered. 

As we know, refrigerators, for example, without naming specific 
brands, I have been told have been built and advertised at a specific 
nationally advertised price when the manufacturer or the whoie- 
saler had no real feeling that this item was going to be sold at that 
price. 

The refrigerator was built down in quality so that there would be 
a maximum leeway for the salesman to work with so that he could 
sell this at an off-price figure. It is somewhat like the situation which 
has resulted in recent legislation which has provided the necessity of 
posting the list price on automobiles in the dealer’s showroom and 
makes it against the law to remove such a thing before the automobile 
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is titled because an overpriced automobile presented a fine oppor- 
tunity for a high trade-in. 

Now, while some consumers may get a reasonable buy on lower 
uality items on a basis other than maintained price, the millions of 
unsophisticated buyers in the United States are bilked by overpaying 
because they are less able to dicker than perhaps their fellow man 
and accept the first price that is offered them. ; | 

If prices seek their own unsupported level, I feel confident they 
would approximate fair trade levels except loss-leader operation. It 
has been pretty well established that this is not legitimate retailing. 
Restrictions should be provided to prevent unfair competition and 
crowding out of business the smaller quality-minded retailer whose 
service to the consumer usually excels and exceeds that of the giant 
price compet itor. 

Price competition was started and accelerated by discounters work- 
ing on small margins. Their costs have increased over the interven- 
ing years until they, because of their increased service, need margins 
approximating the department stores and other, shall we say, regular 
ondale of distribution. 

There ultimately is going to be no real net saving to the consumer 
through a price lowered through quality shortcuts. For that reason 
we favor the Boykin bill. 

That concludes my comments. 

The CuarrMan. Mr. Wyss, thank you very much. 

You are with Coopers / 

Mr. Wyss. That is correct, sir. 

The CHarrMaANn. What is your product ? 

Mr. Wyss. Jockey underwear and other related items. 

The CuatrMAN. You are in the retail business / 

Mr. Wyss. No, sir; we sell to 10,000 retail stores throughout the 
country. 

The CHarrMAN. You are manufacturers? 

Mr. Wyss. Yes, sir. 

The Coarrman. Are there any questions ? 

Mr. Dinceti. I wondered if you are aware of the other bill pending 
before the committee / 

Mr. Wyss. You are referring to the Harris bill ? 

Mr. Dineeti. H.R. 1253, yes. 

Mr. Wyss. Yes; I am. 

Mr. Dincetx. Do you favor its passage ? 

Mr. Wyss. Yes; I would favor fair trade as such. The Harris bill 
has no negatives, so far as I am concerned, or as we are concerned, but 
we believe the Boykin bill to be the ultimate so far as we are concerned 
and we prefer it. 

Mr. Drnceta.. I have no further questions. 

The Carman. Thank you very much, Mr. Wyss. 

Mr. Wyss. Thank you, Mr. Chairman. 

The Cuairman. Mr. Rudolf Callmann had an engagement in New 
York. He requested that his statement be submitted for the record. 

Mr. Callmann’s statement may be received for the record. He is 
an attorney in New York City. He is appearing in behalf of the 
Boykin bill, appearing in his individual capacity. 
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(The statement follows :) 


TESTIMONY OF RUDOLF CALLMAN, NEW York, N.Y., IN SUPPORT OF THE Borxay | 
BILL, H.R. 246: 


My name is Rudolf Callmann and I am a lawyer with offices at 10 East 49, 
Street, New York City. I have been practicing law and writing books ang 
treatises in the field of trade regulation for more than 30 years. Among othe 
things I am the author of a 5-volume treatise on “The Law of Unfair (Cop. 
petition and Trademarks.” 

I address my remarks initially to the theoretical legal and economic aspects ot. 
the problem of resale price maintenance. Quoting from the testimony of the 
Honorable John Gwynne, made available to this committee on this subject tat | 

ear: 
Is it true that fair trade as a method of fixing retail prices is inconsistey 
with the American system of free competitive enterprise and a violation of the 
antitrust laws? 

The antitrust laws are designed to maintain the competitive order and provid | 
the means with which to keep competition free. Violations of the antitrust lays | 
are commonly referred to as restraint of trade, substantial lessening of cop. 
petition, restricting or obstructing competition or the due course of trade o | 
free and natural flow of commerce. In fair trade, however, the commodity to | 
be fixed must be in free and open competition or in fair and open competition, | 
and a fair trade agreement cannot be made as a horizontal contract betwee | 
producers or between wholesalers or between retailers as to sale or resale prices, | 

In resale price maintenance, the distributive steps from producer to ultimate 
consumer forge links in a vertical chain of economic units and each such link 
necessarily affects or restrains the others. The manufacturer produces, not 
for the wholesaler or retailer, but for the consumer; the manufacturer ani 
consumer are the clasps that join the component links in the chain. The 
separate links are, of course, the variform steps and pressures in the market: 
ing process. These links serve two masters, the producer and the consumer, 
no matter where the contractual obligations originate. Their duties and obliga. 
tions are their natural restraint in the performance of their economic fun 
tion. Theoretically and legalistically it may be easy—not to say necessary—to 
distinguish between the manufacturer’s salaried salesman, the exclusive agent, 
the independent nonexclusive agent and the independent dealer, wholesaler, or 
retailer. In practice, however, they are all dependent upon the subtleties of the} 
merchandise they sell and the marketing method most appropriate to its dis 
tribution. 

It is generally conceded that the trademark, as an economic device, taints the 
relationship between manufacturer and dealer. Through this trademark, the 
manufacturer may reach over the shoulder of the retailer and across the latter's) 

counter to the Giehinate consumer. 

The law recognizes and protects this nexus, indirect and intangible though 
it may be, between the manufacturer and the purchasing public, for it is esta 
lished and maintained at great expense to the manufacturer and after a perio 
of time is graduated into goodwill. 

That a trademark can itself be a very formidable restraint is manifest every! 
time a buyer walks out of a shop because it does not carry the brand he called] 
for. Moreover, the dealer who sells the trademarked article is restrained in} 
many other respects. The dealer’s property right in the commodity is limited 
in favor of and inferior to the producer’s overriding property right in and ti) 
the trademark. 

Competition between favorite brands replaces competition between retailes 
who formerly could boast of their ability to advise the customer of the merits 
of this or that product. The trademark, the silent salesman, helps to sel 
the article and thereby fulfills the dealer’s function in no small degree; th| 
trademark usurps a part of those functions which had formerly been the excl 
sive domain of the retailer. If the manufacturer of a trademarked article 
decides to adopt the marketing method of controlling the price, another function 
of the retailer is eliminated and price competition between dealers is supersede 
by often very tempestuous competition between manufacturers. In fact, tk 
function of the retailer is assumed by the manufacturer who now determine 
the price in different spheres of the market; first he sets the price the dealet 
must pay him, then the margin, and finally the price he expects the consumer 
pay. From the standpoint of economics, therefore, a double competition, wi 
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respect to the price, has been united in the hands of the t rademark owner. 
The trademarked article thrives, of course, on purchasers satisfaction and 
the value of the mark swells with its increasing popularity. Thus, the trade- 
marked article bestows the benefit of its goodwill upon those who help it on 
its way to the ultimate consumer. The dealer who carries the article par- 
takes of its goodwill; he enjoys the manufacturer’s advertising effort, and he 
js assured of a reasonable margin of profit. He pays for these benefits by 
accepting restraints upon his position as an independent dealer. 

On the other hand, although the dealer has become legal owner of the 
trademarked article, the trademark owner still has a considerable equitable 
and legal responsibility for the identified goods to the ultimate consumer. If 
this liability justifies a certain degree of control by the manufacturer over his 
articde which earries his identification through all channels of distribution, a 
dealer is, with respect to such control, in fact an agent; and it is unrealistic 
to treat this agent as an independent dealer. 

If the manufacturer decides—as he can without risking any conflict with 
the law—to sell the trademarked article through his own retail outlets or can- 
yassing salesmen, the dealer would be completely eliminated and the article 
would escape the competition of any independent dealer. This would be the 
final and lawful step from restraint to exclusion. 

Conclusion: This kind of restraint differs from the restraints that should 
be prohibited by the antitrust laws. Resale price maintenance is but one of 
many possible methods of merchandising which has certain effects upon the 
market position of the dealer. In a cogent dissent in the Miles case (Dr. Miles 
Medical Co. v. John D. Park & Sons Co., 220 U.S. 373, 1911), Mr. Justice Holmes 
argued: “The manufacturer who knows his business better than the Court 
and (as I may add) his article better than his retailer should be allowed to 
manage his own business in his own way unless the reason for judicial inter- 
ference is clear and compelling. If and so long as the resale prices fixed 
by him are reasonable, the public will be best served by the distributive methods 
of an experienced businessman.” 

The basic question in resale price maintenance is not whether the fair trade 
contract violates the antitrust laws but whether this system is economically un- 
desirable and for that reason should be outlawed. This question, however, has 
not yet been answered. The statistical surveys and research pro and con have 
thus far been fairly inconclusive. The moderate advocates on each side have 
been submerged in the torrent of violent claims. A thorough study of the eco- 
nomic problem involved still remains to be made. 

As matters stand now I agree with the thesis that Federal law, not confined 
to enabling State laws, but rather expressing national policy is highly desirable. 
It should be frankly admitted that dealer competition with respect to the price 
of the trademarked article should be eliminated, when beneficial to the market- 
ing of the trademarked article, and that the manufacturer have the untrammeled 
right to market his product as he sees fit—through agents or his own retail 
outlets or through dealers unlimited or limited in their competitive activities. 

I have studied the quality stabilization bill, H.R. 2463, as well as other legis- 
lative proposals. In my considered opinion, H.R. 2463 is both feasible and prac- 
tical. It possesses the further advantage of being completely consistent with 
modern concepts of the use of trademarks or brand names as marketing devices 
in today’s economy. 


The Cuarrman. Mr. Elmer Ward. 


STATEMENT OF ELMER L. WARD, PRESIDENT, PALM BEACH CO., 
CINCINNATI, OHIO 


Mr. Warp. My name is Elmer L. Ward. I am president of the 
Palm Beach Co., of Cincinnati, Ohio. I ask that my statement. be 
made a part. of the record in an effort to save time but I would like 
to give an observation or two and an experience that I think will be 
interesting, Congressman. 

The Cuarrman. Your statement will be included in the record. 

Mr. Warp. Thank you so much. 
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(The statement follows :) 


STATEMENT OF ELMER L. WARD Berore THE House INTERSTATE AND Fopgyy | 
COMMERCE COM MITTEE 


My name is Elmer L. Ward. I am president of Palm Beach Co. of Cincinngy 
Ohio, and a resident of Kennebunk Beach, Maine. , 

I would like to go on record in favor of the Boykin bill, H.R. 2463 (86th Cong 
1st sess.). I have been president of Palm Beach Co. since 1933 and belieye I 
know something about trademarks and brand names and the need for protecting 
them from unfair and predatory practices. 

The Palm Beach brand name was established and registered as a US, trade 
mark in 1914 and, together with its associated brand names, has come to repre. 
sent honest value and quality in summer and lightweight clothing. Over tip 
years we have spent many millions of dollars in advertising and more million 
in developing the fabrics and clothing constructions which are now associata 
with our brand names. Currently our advertising expenditures run about , 
million dollars a year. We feel that we have put so much value into our bran 
names that there should be some way for us to protect them. 

The most common misuse of our brand name is the tactic of active sales pro- 
motion of our branded goods at cut prices which is not supported by an adequate | 
supply of those goods. The obvious purpose of this promotion is to lure th | 
customers into the store in order to sell them inferior goods purchased for the 
sale which carry a regular profit markup. The better known and more reputabje 
the brand name the more tempting it is for this trick since such a name is a yery 
strong lure to the buying public. Such efforts are often built up by a concerted | 
newspaper or radio program advertising our goods as available at the X store at | 
unprecedented low prices. 

The small supply of our branded goods at the unprofitable low prices is quickly 
sold out and customers thereafter are told that the store is sold out of Palm | 
Beach but has a fine line of other clothing it would like to show him. The aver. 
age customer having gotten this far will not want to return home emptyhanded, 
In other words, the real purpose of this type of cut-price selling is not true eon- 
petition at all—it is to trick the customer into the store with the object of 
selling him something that isn’t a bargain at all. 

I mentioned competition. The summer-clothing field is extremely competitive 
both as to branded goods and as to unbranded items. We cannot set arbitrary 
prices. Our prices must be competitive with a number of well-known branded 
lines and also with an ample supply of lesser known branded and unbranded 
merchandise. Our selling is principally done by salesmen who call at the 
premises of the retail stores. They deal either with the owner in the case ofa 
small store or with a professional buyer in the case of larger stores. These 
owners or buyers are very sharp and well informed as to competitive prices and | 
it is not possible to book orders unless we set our wholesale prices at the con- 
petitive level. 

The proposed bill takes the sound approach of directly protecting Federal 
trademarks on a national basis from predatory practices. I note that the pro- 
tection of the bill is limited to trademarks and branded goods where other similar 
goods are available from competitive sources. The bill permits the trademark | 
owner to withdraw the privilege of using the brand name once that name has 
been misused. The offending reseller of the goods is protected from loss by 
being provided a means of disposing of goods on hand. 

I hope that this committee will make a favorable report on this bill. 


Mr. Warp. I have been president of Palm Beach since 1933 and | 
believe I must know something about trademarks or brand names an¢ 
the need for protecting them from unfair and predatory practices. 

We favor the Boykin bill. Our attorney has studied both the 
Harris bill and the Boykin bill and feels that the Boykin bill has 4) 
better chance on the question of constitutionality, so 1 would like to | 
be recorded in favor of the Boykin bill. a 

Our company is an old one. Palm Beach clothes were invented it 
1914. It, in turn, created a third-season in clothing. We developed 
a yardage business over the early years to the equivalent of about, 
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$1.3 million in suits, but soon the fabric and the brand name was used 
as bait and the quality of the make was lowered to meet the lowest 
ossible price. 

The result was that no retailer could make a profit and the volume 
shrank to where it actually endangered the jobs of 1,000 workers in our 
mill in Sanford, Maine. We felt we had a property right to the name 
and we decided to make history and go into the clothing business. 

That was the first effort by a mill in the clothing business. It was 
in an effort to standardize the quality and to standardize the price. 
This fair trade effort has enabled the company to build a sound busi- 
ness that has given employment over the past 30 years. 

Isay sound employment. Sound employment to about 3,500 work- 
ers, and in the communities of Knoxville, Tenn., Talledega, Ala., 
Roanoke, Ala., Saxton, Ky., Newport, Ky., Erlanger, Ky., and Cin- 
cinnati, Ohio. 

We distribute our product to about 3,000 retail distributors. We 
employ, as I say, about 3,500 people. I have an angle about fair 
trade and brand name and fair trade that I do not think has been 
discussed much. I think it is terribly important. 

I use as an example the fact that right now we have practically con- 
cluded the purchasing of our piece goods for the summer of 1960. We 
do that because we feel that having a standard quality and a standard 
price, that we have a sort of guaranteed distribution that allows us to 
take that gamble and give our people steady employment. 

Our business, as you know, is a seasonal business and so many 
workers work in the peak of the season and loaf at least a third of the 
year. It has made it many times necessary to demand wages in those 
workable periods that will result in protecting the worker in the off 
season. 

We feel, too, that this effort to give steady employment is com- 
mendable and is important to our economy and it is attributed com- 
pletely to the protection that the manufacturer has and the confidence 
the consumer has in the brand name. 

We feel that industry has to get away from business that has price 
as its only merit. We see phony brand names and sales on phony 
brand names. When I say that I mean an occasional ad that will 
indicate that they have a name but there is no sincere effort to build’a 
quality responsibility into the product. 

It is a gimmick for a fast dollar profit. We think, too, that no 
brand name has ever been built that did not include giving what its 
customers believe, after a fair trail, is a sound competitive value. 

Yes, that pretty much encompasses what I want to say. The bal- 
ance of what. I say is in my statement. Maybe I can read, if I may, 
the last paragraph which says, “The proposed bill takes the sound 
approach of directly protecting Federal trademarks on a national 
basis from predatory practices.” 

There was mentioned today the Gimbel’s versus Macy’s and no- 
body—but nobody—undersells Mr. Gimbel. Well, soon after the re- 

udiation of the Miller-Tydings bill—it happened in May and Palm 

each was just beginning the summer season—the big retailers 
especially Macy’s and Gimbel’s, used that as a means of trying t 
establish a false premise that they had the lowest possible value. 
They made this effort to the point that they both bought goods at 
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| 


regular retail prices and had them in their store and day by day | 
reduced the price to where it was ridiculous and less than, much leas | 
than the cost of the piece goods alone, not including the cost of labor 

that went into the making of the suit. ; | 

So, we have been subjected to these practices and we feel the need 
of protection, I note that the protection of the bill is limited 4 
trademarks and brand name goods where other similar goods ay 
available from competitive stores. 

The bill permits the trademark owner to withdraw the privile 
of using the brand name once that name has been misused. . 

The offending reseller of the goods is protected from loss by bein 
provided a means of disposing of goods on hand. I sincerely ho 
gentlemen, that you will bring a favorable report on this bili, ~’ 

The Cuatrman. Thank you very much, Mr. Ward, for your state. 
ment. 

Mr. Warp. Thank you, very much. 

Mr. Brock. Mr. Ward, you stated you were for the Boykin bill, 
However, if the Boykin bill does not survive in committee you would | 
then favor the Harris bill? ; 

Mr. Warp. Very definitely, sir. We feel the need of protection, 

Mr. Brock. Thank you. That is all. 

The Cuarrman. Are there any further questions? 

Mr. Dineeit. I was wondering, the witness said he thought the 
Boykin bill had a considerably better chance of being constitutional 
than H.R, 1253? 

Mr. Warp. My lawyer so advises me. 

Mr. Dincetx. Does your lawyer edvise you that H.R. 1253 is un. 
constitutional ? 

Mr. Warp. No. 

Mr. Drncetx. Does he say there is a possibility that it is? 


Mr. Warp. No; but in a matter of constitutionality he thought | 


there were features that he thought might be questioned whereas in 
the Boykin bill he did not see those features. 

Mr. Dinceitt. What features did he question ? 

Mr. Warp. As I say, I am advised by an attorney. I am sorry he 
is not here to answer that question. ; 

Mr. Drnceti. Thank you. 

The CuarrmMan. Thank you very much, Mr. Ward. 

Mr. Warp. Thank you, sir. 


The Cuarrman. The next witness is our colleague, the Honorable | 


Thomas L. Ashley. 


STATEMENT OF HON. THOMAS L. ASHLEY, A REPRESENTATIVE IN | 


CONGRESS FROM THE STATE OF OHIO 


Mr. Asutey. Mr. Chairman, it is indeed a pleasure for me to appear 
before this distinguished committee in behalf of H.R. 1253 which 
would establish a Federal fair trade law. 

I believe this bill, if adopted, would better enable the small manv- 
facturer, the small wholesaler, and the small retailer to compete in 
the marketing of brand-name items. 

The necessity of this legislation is attested to in part by the recent 
sharp increase in small-business failures across the Nation. It is my 
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understanding that during the peak prosperity years of 1953-57, in- 
clusive, small-business failures accounted for 64.6 percent of the Na- 
tion’s total bankruptcies. 

This is a dangerous trend, for small businesses still distribute more 
than 50 percent of this Nation’s goods. Clearly the small business- 
man is the bac ‘kbone of the Nation’ s economy and without legislation 
such as H.R. 1253 this bulwark faces economic extinction. 

Opponents of this legislation insist that competition, to be fair, 
must be unrestrained. Gentlemen, it has long been recognized that 
some form of restraint is essential to curb excesses and economic 
abuse. In terms of trade this means unfair competition and unethical 

ractice. 

The smaller manufacturer or brand owner who cannot afford to 
finance his own distribution system must receive protection if he is 
to compete on anything like e: jual terms with the 1: arge manufacturer 
who controls all his out lets. 

The weakness of a competitive system operating without resale 
price maintenance of identified goods is evident in each phase of the 
factory-to-shelf process. ‘The ratio of failures of small businessmen, 
driven out of business by lack of such a program, is exactly propor- 
tionate to integration of lar ge manufacturers havi ing the resources to 
accommodate themselves to the situation, with their retail outlets and 
resultant ultimate control of distribution. 

The small manufacturer suffers at the hands of consumer-hungry 
distributors who resort to unfair and deceptive marketing devices 
such as loss-leader sales and related pricing practices of identified 
brand-name goods. ‘These practices are designed to lure a consumer 
public dazzled by the low price of time- tested, familiar brand articles. 

What the public seldom realizes is that the larger retailers can 
afford profitless prices only if the leader loss is recouped somewhere 

else in unidentified or inferior goods. Manufacturers suffer because 
the leader-loss prices drive out smaller competition; profitless prices 
tend to become established prices; outlets are narrowed and there are 
fewer markets for the consumer. Experience bears out the fact that 
loss-leader sales result in loss of public confidence and loss of respect. 

Any threat to the small independent retail business in a nation such 
as ours is a threat to our overall economy. 

We have legislation in this country which protects labor and safe- 
muards the principle of equal competition by requiring a minimum 
wage, 

We also protect our farmers against completely unfettered compe- 
tition. We have these laws, which I believe are wise, because we be- 
lieve that the national interest requires that certain segments of our 
society be protected against unfair and monopolistic competition. 

I believe it is just as important to protect the small manufacturer, 
the small wholesaler, and the small retailer. 

I have received many letters from small manufacturers, wholesal- 
ers, and retailers in my district and throughout my State favoring 
this legislation. 

- Almost without exception these letters mentioned the trend toward 
big business which dominates our distribution system and the coinci- 
dent growth in the number of small-business failures, liquidations, 
and mergers. 
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The Federal Government has lagged behind the States in adopting | 
this type of legislation long enough. I earnestly recommend thy (c) 
this legislation be favorably reported out of this committee so tha} any offi 
the Congress will have the opportunity to reaffirm to the Nation its 


faith in our present economic system. tablishe 
The Cuamman. Thank you for your appearance and testimony (e) J 
Mr. Ashley. * mentali 
Mr, Asutry. Thank you, Mr, Chairman. resale t 
The Cuamman. The next witness is our colleague from Kentucky 8. E 
the Honorable Frank A. Stubblefield. | make | 
establis 
STATEMENT OF HON. FRANK A. STUBBLEFIELD, A REPRESENTA. _ betwee! 
TIVE IN CONGRESS FROM THE STATE OF KENTUCKY « a 

pore 


Mr. Srussierrecp. Mr. Chairman, I want to thank you and your | twoor! 
committee members for this opportunity to offer my views on the need | inestal 


for speedy enactment of a national fair trade law. ferent | 
In my judgment the proposed fair trade law is the most important Aga 


piece of smal] business legislation now pending before the Congress, speak 1 


1 firmly believe that the adoption of this proposal is essential to the | fident ' 
economic health and prosperity and indeed to the very existence of ; porting 
small business as we see it in America today. , The 

In the interest of brevity, I shall explain my support of H.R. 1253, Mr. St 
the national fair trade bill, in terms of what the bill is designed to do Mr. 
in the Nation’s marketplace, As I view it, H.R, 1253, the national The 
fair trade bill, would: to hav 

1. Equalize rights in the distribution of branded merchandise by | *th!s 
permitting brand owners to establish stipulated or minimum resale (Mr 
prices of their respective identified merchandise. (These rights are | give 
already enjoyed by brand owners using specialized methods of distri- | 
bution, such as consignment selling or their own retail outlets). 

2. Permit, but not require, a manufacturer to avail himself of the aad 
rights provided by the bill. nois, © 


3. Promote the orderly distribution in commerce of branded mer- | Avenue 
chandise which is in free and open competition with other articles of | “y"\% 
the same general class. years j 
4. Remove obstructions to the marketing of such identified mer- | drngste 


chandise in commerce which are occasioned by unfair selling practices. _ My f 
5. Make it unlawful for any distributor with notice of an applicable ee 
stipulated or minimum resale price to sell, offer to sell or advertise | oxecuti 
such merchandise at a different or lower price. for mai 
6. Enable any person suffering damage by reason of violation of | ™? 
the above paragraph (par. 7 in the bill) to sue in any State or Federal “a. 
court of competent jurisdiction and be entitled to: have 
(a) Recover the amount of damages sustained ; his hig 
(6) Injunctive relief; and ae 
(c) The cost of the suit, including a reasonable attorney’s fee. ae 

7. Permits sales of identified merchandise at any price: scheme 
(a) In closing out merchandise on hand for the bona fide purpose | practic 
of dealing in such merchandise; — 
(6) When the merchandise is damaged, defaced, or deteriorated in | ¢ ioe 
quality ; of the 
| reser 


remar! 
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¢) When the merchandise is advert ised, offered for sale, or sold by 
any officer acting under the order of any court ; | 

(d) In the sale of merchandise acquired prior to notice of any es- 
tablished resale prices; _ sin ate) es 

(e) In resale to charitable or religious institutions, or to instru- 
mentalities of the Government which acquire the merchandise not for 
resale to the consuming public. 

g. Except as provided in paragraph (6) of the bill, nothing shall 
make lawful any contract, combination, or agreement providing for 
establishment or maintenance of resale prices on any merchandise 
between proprietors or manufacturers, or producers, or wholesalers, 
or brokers, or factors, or retailers, or between persons, firms, or cor- 
orations in competition with each other; nor shall anything permit 
two or more proprietors or two or more distributors to take joint action 
inestablishing resale prices for competing merchandise sold under dif- 
ferent trade mark or trade names. ; 

Again, Mr. Chairman, let me thank you for this opportunity to 
speak in behalf of H.R. 1353, the national fair trade bill. I am con- 
fdent that this committee will act as expeditiously as possible in re- 

rting this bill favorably to the House of Representatives. 

The CHarMaANn. We appreciate your appearance and testimony, 
Mr, Stubblefield. 

Mr. StvussverieLp. Thank you, Mr. Chairman. 

The-CuarrmMan. We have a request from Mr. Harvey H. Hyman 
to have inserted in the record his statement, which will be included 
atthis point. 

(Mr. Hyman’s prepared paper follows :) 


STATEMENT OF HARRY H. HYMAN BEFORE THE HoUSE INTERSTATE AND 
FOREIGN COMMERCE COMMITTEE CONSIDERING H.R. 1253 


Mr. Chairman and gentlemen of the committee, I am Harry H. Hyman, a 
graduate registered pharmacist of the College of Pharmacy, University of Illi- 
nos, class of 1925, presently operate an average drugstore at 5100 Cornell 
Avenue, Chicago, Ill., located on the southeast side of Chicago, serving the 
average middle-class customer. 

I have had a varied background of retail drugstore experience for over 30 
years in many neighborhoods in Chicago, as the operator of small, average - 
drugstores. 

My familiarity with the problem and need of fair trade legislation are very 
real, gathered from personal experiences as well as an officer of the Chicago 
Retail Druggists’ Association, who has served as president and chairman of the 
executive board, and as a member of the Chicago Retail Druggists’ Association 
for many years. 

To remain in business today, the small neighborhood retailer, be he druggist 
or other merchant, must render his customers good service of a personal nature. 

Such retailer must be an integral part of his local community and he must 
have quality, advertised merchandise at fair, competitive prices to maintain 
his high standards of service which the neighborhood demands. 

In the operation of my business I have to face unrestricted competition from 
discount houses, mail-order units, chainstores, and out-of-State competition, 
who have used devious methods to lure customers away from my store. The 
schemes are aS many and varied as there are days in the year. These vicious 
practices must be curtailed if I and other small retailers are to remain in 
business. 

The predatory price cutter, after beguiling a customer by his unfair methods 
of loss-leader selling, invariably resorts to the practice of noting at the bottom 
of the ad (in very small print) that he has the right to limit quantities and 


| Teserve his merchandise. The customer would often find the “just sold out” 
remark or sign on the bait merchandise. Then of course he would be sold 
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substitute or inferior merchandise of unknown name and quality which would 
show such a seller an exceptional margin of profit, without rendering the many, | 
varied personal services customarily expected of me and other small community | 
druggists and retailers. : 

In the operation of my business it is not unusual for my customers to call me 
and say “Can you let me have $15 as I have no money in the house,” or “the 
baby is ill and I cannot leave the house—will you pick up a loaf of bread,” » 
“will you please let me use a vaporizer temporarily until the doctor comes.” It 
is not unusual to get many requests which I cannot even begin to classify, 

We not only feel that such srvices are an integral part of our business, py 
a real link of our usefulness to our respective communities, notwithstanding 
the fact that such services, of necessity, adds to our cost of operation in serving 
our customers. In order to give the public these services which are definitely 
demanded, needed and necessary to our community existence and at no extra 
cost, it is imperative that we must be able to fairly compete with the multiple 
unit operators, in price on nationally accepted products, which fair trade in the 
past has made possible. 

I reiterate, the small independent druggist is a vital part of his community, 
while the huge chain counterpart is a cold, inanimate, unapproachable entity. 

We believe in the American spirit of free enterprise and we have not come 
asking for any grants nor subsidies, our very existence depends on fair trade. | 
Fair trade is in the public interest and its passage would insure the consumer 
(1) highest caliber professional services, (2) quality, advertised merchandise gt | 
reasonable and fair competitive prices on this type of merchandise; (3) asgur. 
ing the consumer of getting what he asks and pays for at all times with no 
need for substitution; (4) and some assurance of remaining in business, andj 
to serve the public at a high level, any or all hours in protecting the public health: 
(5) fair trade offers the consumer merchandise at fair prices in which he has 
confidence and reliance as to value, standard, and quality. 

From my experience no retailer can remain in business when forced to mec 
competition in the sale of nationally accepted staple items below his cost. 

In order to survive he must lower himself to that same vicious level of deceit, 
substitution, and limit his required services in serving his community. 

The big chain with unlimited capital at its disposal, and many units, can 
easily spread the losses of one unit over the many it has, while the small 
retailer, must of necessity go out of business. 

The independent retail merchant, serving his respective community, is the 
backbone of our American free enterprise system. Without the help of proper 
fair trade legislation the small businessman is doomed. 

The demoralizing practice of unfair price cutting of nationally known ad- 
vertised merchandise, has brought many manufacturers of these products on 
the side of fair trade legislation, so that the manufacturer may continue to 
produce the same quality and standard consumer accepted product. It is ob- 
vious that continued research and protection of quality products is in the public 
interest and that the consumer is entitled to the finest and best of merchandise 
at fair prices combined with a high standard of professional service in the true 
American tradition. To guarantee and continue to maintain these services to 
the American consumer at no extra cost, we must have fair trade. | 


The Cuatrman. We have a statement from Mr. John W. Nerlinger, | 
Jr., executive secretary, National Congress of Petroleum Retailers, 
Inc., Detroit, Mich. His statement will be included in the record at | 
this point. 

(Mr. Nerlinger’s prepared paper follows :) 

STATEMENT OF JoHN W. NERLINGER, JR., Executive Secretary, NATIONAL Cox- 


GRESS OF PETROLEUM RETAILERS, INc., Detroit, Micu., IN Support or HR. 
1253, THE NATIONAL Fark TRADE BILL 


My name is John W. Nerlinger, Jr. I am executive secretary of the National | 
Congress of Petroleum Retailers, the national trade association of gasoline re 
tailers and service station operators. Our organization is comprised of ® 
affiliated State and local gasoline retailer associations in 38 States, the Distriet 
of Columbia and Puerto Rico. Our national offices are at 325 Farwell Build 
ing, Detroit, Mich. 
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After study of the Harris national fair trade bill as intro€uced in the last 
cession of Congress, the committee on government and public relations of our 
12th annual session, meeting in Miami, Fla., in August 1958, recommended 
adoption of the following resolutions : + That the National ¢ ongress of Petroleum 
Retailers 0 OD record as endorsing the principles of a national fair trade law 
and that NCPR be inst ructed to support such legislation. This resolution was 
7 animously adopted by the delegates at our annual session. 
phere are three principal reasons why the Nation’s organized service station 
yperators and gasoline retailers represented by our national organization sup- 
aA the national fair trade bill, H.R. 1253, introduced by Representative Harris 
ith minor technical changes from the similar bill in the last session ) : 

First, is our community of interest with other small business groups, in the 
economic health and security of small business generally throughout the econ- 
omy. Over a period of years, our national organization has cooperated with 
other national small business trade associations in support of fair trade prin- 
ciples, and we have participated in and supported activities of the National Ad- 
yisory Council on Fair Trade. During the past several years our members and 
affiliated associations have felt concern at the invalidation of State fair trade 
jaws and at the injuries suffered by various small business groups through the 
withdrawal of protection afforded by such enforceable State laws. ; 

Impressive evidence has been submitted by the small business trade associa- 
tions supporting the principles of the Harris national fair trade bill in hearings 
poth in the last session of Congress and in the current Session, that adoption 
of this bill will contribute to the preservation of small business and maintenance 
of economic opportunity for small businesses to compete with their larger 
competitors On a basis of efficiency. Our community of interest with these 
small business trade associations in preserving small business opportunity 
generally thus constitutes an important reason for our support of H.R. 1253. 

Our second principal reason for supporting this bill is our conviction, based 
on extensive experience, that the public interest in highway safety and the 
safety of motor vehicles requires the establishment of legally enforcible min- 
imum resale prices upon automotive merchandise sold in service stations and 
elsewhere of the type requiring particular knowledge and mechanical com- 
petence for safe installation, examples being antifreeze, lubricating oil, tires, 
batteries, and various motor parts and accessories. 

There is a demonstrated danger to highway safety and the safety of motoring 
from cut-price sales of such merchandise by establishments not equipped or 
qualified to perform the installation service needed, and in some cases by estab- 
lishments (as in the case of factory sales to employees) having no installation 
facilities whatever, and selling such products in bulk for catch-as-catch-can 
use, 

The public concern and the public interest in highway safety and the safety 
of motoring are recognized in such State and local measures as motor vehicle 
inspection laws in some States and the licensing of drivers and careful examina-- 
tion of new drivers in practically all States. Yet, so far there is no safeguard in 
the important matter of installation of vital accessories and supplies in auto- 
biles excepting the assumed competence of those who make such installations. 
It is imperative that we consider the effect of destructive cut-price sales of 
automotive merchandise upon the ability of qualified and competent men to 
remain in the business of selling such merchandise and performing the installa- 
tion services with the skills which are required for the safety of motoring. 

Not only the convenience and efficient operation of the motorcar, but the safety 
of its operation as well, depend upon the competence of those making installa- 
tions of such commodities as antifreeze, lubricating oil, tires, batteries, fan 
belts, and various motor parts and accessories. The proper draining out of a 
cooling system, the opening of clogged sections, flushing, tightening of hose con- 
nections, and similar services in connection with the installation of antifreeze 
are of such importance. for example, that there can be no more misleading or 
harmful advertising than that of the cut-price sale of antifreeze by a retailer 
who fails to perform these functions and allows the motorist who pays for the 
product to drive without the protection and safety which proper installation 
would assure. The danger to savety is even increased on such items as lubri- 
cating oil, brake fluid, tires, fan belts, ard motor parts. 

Yet, the cut-price traffic in such merchandise by establishments which cut their 
prices because they do not render the services necessary for motoring safety or 
by establishments (such as factories selling antifreeze to their employees bought 





466 FAIR TRADE 


through their purchasing department) which have no facilities whatever for in- 
stallation, will continue to entice some motorists to risk their own safety ang 
the safety of others. 

Many reputable manufacturers of automotive products have undertaken to 
cope with this problem by establishment of fair-trade prices on such products ag 
antifreeze, and this policy had been to a considerable extent effective in gig 
couraging the traffic in these products by those without the competence or COn- 
science to install them properly. But now that the effectiveness of such fair 
trade prices have been narrowed due to invalidation of State fair-trade lay 


| 


there is a clear need for national legislation to permit such ethical manufac. | 
turers 'to offer the public the protection which sales at minimum retaij] Prices 


through qualified service establishments will afford. 


Our third reason for supporting this bill is the prospect it offers for help in 


certain circumstances in dealing with our industry’s most serious interna] prob: 
lem, namely, destructive gasoline price-war abuses. 

It has been the experience of certain of our affiliated associations in particulgy 
areas that enforcible fair trading of gasoline can operate to reduce some of the 
worst excesses resulting from destructive gasoline pricing practices and pricewar 


conditions. National fair trade legislation applicable to gasoline would thus | 


provide a means which gasoline suppliers could adopt to reduce the effects of the 
most destructive conditions occurring in connection with destructive gasoline 
marketing and price-war practices. 

During the past 5 years, we have seen some suppliers adopt the policy of fair 
trading gasoline in certain areas demoralized by destructive price-war conditions 
and all the economic loss and human suffering which those price wars entail, 
The effect of fair trading in these areas has not been the elimination of all gaso. 
line pricing abuses, but the results have certainly been far better than the con. 
ditions which existed prior to fair trading. As principal gasoline suppliers 
become increasingly enlightened in their relations with their service station 
operators, we will probably see a larger number undertake some constructive step 
to protect their retailers against destructive price cutting ; and it has been shown 
that price maintenance under fair trade legislation is a means which may be 
employed by such suppliers acting in good faith toward their retailers to lessen 
the recurrent ravages of price-war conditions. 

While fair trade is by no means a complete solution, and will not of itself 
eliminate the destructive and monopolistic price discrimination practices of 
various basic types which are the principal cause of appalling injuries in the 
gasoline distribution field resulting in the substantial lessening of competition 
and an alarming increase in business failures among service station operators— 
the adoption of an enforcible national fair trade act will at least provide gaso- 
line suppliers who in good faith wish to use it with a tool which can be used (if 
used properly) for the benefit of the entire industry and the public as well. 

In conclusion, the Nation’s organized service station operators represented by 
the national trade association, the National Congress of Petroleum Retailers, 
support adoption of H.R. 12538: (1) because it will strengthen small business 


generally and contribute to preservation of small business’ right to compete ona | 


basis of efficiency; (2) because it will enable manufacturers of automotive mer- 
chandise to protect distribution of their products through retail channels where 
competent service, so necessary to the safety of motoring, is provided; and (3) 
because it will provide a means which gasoline suppliers, acting in good faith, 
may adopt to reduce some of the worst effects of destructive conditions occurring 
in connection with or as a result of destructive gasoline marketing and price 
war practices. 

The CHarmMan We havea statement from Dr. Howard A. Prentice, 
executive vice president of the Proprietary Association of Washing- 
ton, D.C. His statement will be included in the record. 

(Dr. Prentice’s prepared paper follows:) 


STATEMENT IN Support or H.R. 1253 anv H.R. 5252 ny THe Proprierary ASssoct- 
ATION, WASHINGTON, D.C., Dr. Howarp A, PRENTICE, EXECUTIVE VICE PRESIDEN, 
JAMES H. MERRITT, SECRETARY 


The Proprietary Association, a 78-year-old national association of the manu 
facturers of proprietary medicines, supports H.R. 1253 and H.R. 5252 (identical 
bills) and urges favorable consideration and passage of these bills. 
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FOr 


FLR. 1253 and H.R. 5252, among others, are directed toward establishing a 
sound legal status for fair trade. This statement reaffirms the support the 
roprietary Association has rendered fair trade in the past. Congressional 
ering testimony on the Miller-Tydings Act of 1937, and the McGuire Act of 
1952 and endorsement last year of H.R. 10527 indicate this continuing support. 
ghe Proprietary Association’s membership includes the manufacturers of 
drug products—packaged medicines—which are completely labeled with direc- 
tions for use and with warnings against misuse, and which are advertised to 
the public for use in home medication. Such products are known as “proprietary 
medicines”. ms ; ; 
proprietary medicines are sold under brand names, many of which are regis- 
tered in the trademark division of the Patent Office. They are nationally ad- 
yertised and in several instances are internationally advertised. A tremendous 
amount of good will has been created for these products and their trademarks 
constitute a very valuable asset to their owners. tee), 38 

One of the important objectives of the Proprietary Association is to preserve 
and improve the integrity and stability of the trademarks which its members 
own or control and pursuant to and under which they conduct business. 
Because of the importance of trademarks to the business of our members we 
pelieve it is essential to the welfare of our industry to have effective, enforce- 
able fair trade laws. Therefore, the Proprietary Association asks that Con- 
gress enact legislation which will establish fair trade laws on an equitable and 


] basis. = aeF 
The Proprietary Association endorses H.R. 1253 and H.R. 5252. 


The CHAamRMAN. Likewise, a statement from Mr. Paul C. Fisher, 
resident and owner, Fisher Pen Co., Forest Park, Ill., which will be 
included in the record. 

(Mr. Fisher’s prepared paper follows :) 


STATEMENT OF PAUL C, FISHER, tamer AND OWNER, FISHER PEN Co., FOREST 
PARK, ILL. 


I am Paul C. Fisher, president and owner of the Fisher Pen Co., of Forest 
Park, I. We make ball-point pens and refills which are sold through whole- 
salers to some 75,000 retail stores. We do a little over $1 million worth of 
business a year with very little consumer advertising. We employ about 60 
people with a payroll in excess of $300,000 per year. 

It seems to me that all of life is a battle for survival and business is no 
exception. 

if there were no rules and no laws governing business, I believe that it would 
soon degenerate to total warfare in which the powerful and the unscrupulous 
would soon destroy the small and the ethical. 

If there were no laws, the road to survival might soon require that we manu- 
facturers resist our competitors with bombs, poison gas, and guns or whatever 
other destructive weapons we could lay our hands on. 

Competition is good. We all need it at times. It can be constructive but if 
competition is allowed to go free and unrestrained, it Soon destroys itself. 

Big business if unrestrained by laws can by the sheer weight and force of its 
bigness crush, gobble up and annihilate its smaller competitors. When that 
happens a monopoly is created, competition eliminated and with that the in- 
evitable degeneration of the successful big business begins. 

We all need competition to keep us on our toes. Without it we grow lazy, 
complacent, and stupid. 

We also need to curtail some forms of competition if we are to preserve our 
competitors and thereby ourselves and the progress of our country. 

This fair trade law, H.R. 1253 will not add to the burdens of Government. 
It does not eliminate price competition because price competition has a rightful 
place in our economy and can and will flourish under this law. This law does 
hot encroach upon the just rights of anyone. All this fair trade law actually 
does is to allow a manufacturer such as myself to make an agreement with my 
distributors or customers so that I can protect their investment in my mer- 
chandise. My distributors buy my products so that they can resell them at 
profit. If my distribuors have no hope for profit on my products then I will 
be unable to sell them. 1 try with great effort to make a superior product. If 
I succeed, in time my product will have a superior reputation. My distributors 
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and I will profit because we have made and distributed the proverbia] better 
mousetrap, and this is good. ; 

But without fair trade both my distributors and I are in jeopardy from the 
unscrupulous and unethical price cutter who loves to take a reputable high. 
quality product and make a football out of it by clandestinely buying a fow 
and then advertising them at unusually low prices thereby destroying the value 
of my better mousetrap in the public mind. 

If I cannot protect my regular customers from such unethical price cutting, 
they will be forced to meet the lower price. 

Their profits on my product then will be destroyed and the incentive for them 
te buy and push my better mousetrap will be gone. 

Soon they'll be pushing a cheaper and inferior imitation as just as good (even 
though it isn’t) and in the long run the public will suffer because my better 
mousetrap will be forced off the market. 

I believe that the small, quality manufacturer requires some such permission 
to protect himself as this fair trade bill, H.R. 1253 grants. Otherwise sma 
manufacturers like myself cannot adequately protect our desire to make and 
market a superior product. 

The Cuarrman. We have a request from Mr. Waller for the in. 
sertion of an editorial of the Chicago Daily News, February 13, 1959, 
together with a letter to the editor of the Chicago Daily News by the 
Chicago Retail Druggist Association of Metropolitan Chicago, dated 
February 13, both of which will be included in the record. 

(The documents referred to follow :) 


[Chicago Daily News, Feb. 13, 1959] 


“Farr TRADE Is BAcK IN CONGRESS: NEW PrIce-FIxtna Drive Is Armen ar 
CONSUMERS 


The perennial yearning of small retail merchants for so-called fair trade laws js 
understandable. So is that of the manufacturers of appliances, toilet goods, 
and many other items. 

The neighborhood dealer dreads the loss leader and the small-profit, high- 
turnover competition of the chains and discount houses. He needs a relatively 
high markup to stay in business, he performs a real service by offering a con- 
venient store, and he knows that a sale lost is gone forever. 

For his part, the manufacturer wants as many dealers as possible. If his 
merchandise is not available, his competitors’ might be. Hence his support 
of price maintenance that would keep all dealers on an identical basis. 

In the past, fair trade laws have come a cropper in the courts because they 
sought to bind even merchants who had not signed an agreement with manu 
facturers not to sell below a fixed price. In 1951, the U.S. Supreme Court held 
this a violation of antitrust laws. 

A number of States have sought the same end through State laws. 

In Illinois, it may be remembered, the liquor industry lobbied through such 
a law, which even required the State to police dealers to prevent price cutting. 
When the law was repealed in 1949, prices immediately dropped. 

This is the heart of the problem. Small manufacturers and dealers be per- 
mitted to form a cartel that prevents the consumer from shopping for the best 
deal? Shall the law prohibit the big-volume dealer from offering a spectacular 
bargain as a means of bringing people to his store? 

The issue is alive again because Representative Oren Harris (Democrat, Ar- 
kansas), has introduced another bill in Congress designed to bypass previous 
legal obstacles to fair trade. This one would supersede any State laws and 
allow manufacturers to set a stipulated resale price on their products shipped 
across State lines. 

Retailers of the merchandise, or the manufacturer, could sue in the Federal 
courts to enjoin other dealers from cutting prices, and sue for damages if they 
could prove that discounts were given. 

However it is dressed up, the essence is price fixing. We will hear the argu- 
ment that unions fix the price of labor throughout an industry, that understand- 
ings between giant corporations set the price of basic commodities, that the Gov- 
ernment fixes the price of farm products, and therefore retailers are entitled to 
their own price protection. 


| 
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e are not persuaded by these analogies. The Department of Justice has 
ted that the average prices of controlled merchandise would rise by 28 
nt under fair trade practice. If other combinations of interests are simi- 
ery gangiDg up against the consumer, the proper course is to stop the practice, 
it yo extend the privilege. - | ae 
The American tradition is competitive enterprise, not merely because it is tra- 
onal, but because that system has been shown to bring the greatest good to 
rey reatest number. If all dealers posted identical prices, they might as well 
— yending machines and go fishing. ae : 
nt succeed against competition takes enterprise and imagination. It is unfor- 
rate that not all succeed. But it is not fair to the consumer to compel him, in 
effect, to subsidize those who are having rough going against the field. 


Ww 


CuHIcaGoO RETAIL DRUGGISTS’ ASSOCIATION OF METROPOLITAN CHICAGO, 
Chicago, Ill., February 13, 1959. 
Tue EpITOR OF THE CHICAGO DaAILy NEWS, 
chicago, Ill. ' 

Deak Sin: Your editorial entitled “Fair Trade Is Back in Congress,” February 
13, 1959, is a surprising hit-and-run misstatement of the existing facts and 
experiences in the marketplace concerning this issue. Sob. : , 

You say, “We are not persuaded by these analogies after presenting some 
one-sided contentions. What does it take to convince you? You probably know 
or should know that : ; , {<i 

(a) Forty-five out of the forty-eight States in the Union, by far a larger 
number than is required to amend the Constitution of the United States have 
enacted State fair trade acts. 

(vb) Congress on two separate occasions enacted legislation (1936) the 
Miller-Tydings Act, and in (1952) the McGuire Act to amend the Sherman 
Antitrust, and the Federal Trade Commission Acts in order to effectuate the 
operation of the State fair trade acts when interstate commerce is involved. 

(c) The U.S. Supreme Court, in 1936, and some 18 State Courts of last 
resort, since and before the U.S. Supreme Court decision, have corroborated 
the premise that the concept of resale price maintenance embraced by State 
fair trade acts, constitutes a legitimate and appropriate means to accom- 
plish the purpose of these acts; namely, an attempt to protect the validly ac- 
quired rights of others, as well as to protect trademark owners, distributors, 
and the public against injurious and uneconomic practices in the market 
place, in the distribution of trademarked articles of standard quality. 

(d) Our own State (Illinois) Supreme Court in 1936 held our State Fair 
Trade Act, as constitutional, and that only in November 26, 1958, our 
Supreme Court again reiterated its former opinion as to the constitutionality 
of the act (you ought to read the decision). 

In your editorial referring to the so-called nonsigner clause, uniformly con-° 
tained in all the 45 State fair trade acts, you say, “In 1951 the U.S. Supreme 
Court held this a violation of the antitrust laws;” but coyly fail to say that the 
Congress by an overwhelming majority in both Houses in 1952 enacted the 
McGuire Act to corroborate its intent and purpose to so amend the antitrust laws 
as to give the positive effect of the State fair trade laws when interstate com- 
merce is involved. This premise is valid and effective today although the act 
was twice presented to the U.S. Supreme Court for interpretation. 

While referring to the Illinois Liquor Resale Price Act and its repeal in 1949, 
you again unfairly, if not surreptitiously, fail to tell your readers the fact that 
Illinois still has an effective and valid State Fair Trade Act, which as I have 
said, only recently—November 26, 1958, our Supreme Court, again reiterated the 
constitutionality thereof. Moreover, you deliberately (unless you didn’t know) 
fail to mention the fact that the so-called Liquor Fair Trade Act, provided for 
mandatory resale price maintenance, whereas the Illinois Fair Trade Act as is 
the case with the other 44 State fair trade acts provides for permissive resale 
price maintenance. Nor do you say that it is flexible and does not apply to sit- 
uations involving the public agency purchases and other exceptions. 

You make reference to Congressman Oren Harris (Arkansas) by saying, “The 
issue is alive again because Representative Oren Harris (Democrat of Arkansas) 
has introduced another bill in Congress, designed to bypass previous legal 
obstacles.” You make this statement in a derogatory tone, when instead you 


, 
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| 


should commend him for his courage, foresightedness, and impartial concen | You wil 
and interest in an attempt to provide permissive and flexible legislation Which ingly it is 
is intended to promote distribution in interstate commerce; to stimulate Con. | come as a 
structive and fair competition, thereby, reaffirming, the faith of the America, | Re: 
people in our antitrust laws designed to preserve the benefits of fair and equal 
opportunities in competitive markets; and to eliminate unfair and deceptiys 
methods of competition which evidence and experience avowedly lead to CONE. TI C 
tration and giantism. Witness the impartial observation of your own columnist |}. rt 
Sylvia Porter, when on March 11, 1958, in your own paper in an article entitle | ation of 
“Congress May Act: Small Business Fading Out in Era of Giantism—Pajiype, | fair tra 
Mergers Increase As New Formations Drop.” 4 take no 
She concludes the article by saying: ; 


amend 
“PLENTY OF PROPOSALS problem 
, as : (The 
“Oh, there was plenty of talk. There were fots of proposals, promises 
speeches, pledges, hearings, ‘tidbits’ of assistance. But when you ask wha 
important and practical moves were made, the answer must be: nothing signifi 
cant was done. Hon. ORE 
“What is the outlook for 1958? Chairma 


“Because of the business recession, because this is an election year, becange Washing’ 
some leaders in Congress really seem to care about preserving our system of Dear } 
free, competitive enterprise, there may be some tax relief and a few other moves | 1253 and 

“But there still is no convincing evidence of a major effort to solve the prob. | We shoul 
lems of financing and taxation of small business. And until this effort is made | jp the re 
our industrial giants will dominate our land more and more. And our economic mittee al 
system will continue to die—fast.” As the 

You must be aware that our entire modern market structure and system of } merely 8 
mass production and mass distribution is closely interrelated to the goodwil] | wintend 
and reputation which firms establish, and to the confidence which consumers Fifty « 
came to place in the trademark as evidence of the quality and worth of products, | of the co 

In your article you create and inflame class prejudice by unfairly pointing Ye 
to your concern of the consumer's welfare, but fail to make mention of the cardi- 
nal fact that there is no such class as consumers (separate and apart from pro 
ducers). Every consumer is a producer and each producer is a consumer and no STATE) 
line of demarcation can be drawn between the two. Intelligent consumers real- 
ize that they are themselves producers, and in order to earn their own fair com- 
pensation are willing to permit all other producers to earn a fair rate of return. The ra 
A fair return to the producer, and in turn to labor, as well as the distributor, ; embers 
What is branded as unfair and detestable, is fraudulent; and deceptive price | thet 
juggling of standard quality products used as bait, result in consumer confusion | “Y %5 
and loss of confidence in the products, irreparable damage and injury to property | _ This 
rights, reflected in goodwill attached to the trademark, and creates the asassina- | This pos 
tion of the character of other legitimate distributors. Public policy demands the | “tract 
uniform production of the entire population, both as producers and as consumers | P™Cpa 
for their is no distinction between them. Any differential in the cost thereof is | POS®55! 


paid by the consumer themselves, who constitute the producing public. Under fair L 
trade, consumers are enabled to secure for them consumption; the equivalent of | by | 
the capital, time, effort, and skill devoted by them to production. hot 


9 


You condemn resale price maintenance for others, yet “vigorously practice it 
in your own business by the sale of newspapers to the public. A Daily News is | Stor 


7 cents everywhere—a price established by you. Should a newsdealer try to use , Cou 
the Daily News as a loss leader, how long will your drivers stop at his place of | 3 
business? How long will you tolerate such practices to disrupt your relationship vide 
with your distributors? yee 
Much more material of equal emphasis could be presented to refute your _ Sales 
: * ; ? a ae 2 : alike, bi 
one-sided contentions with respect to this issue, suffice it, however, here to be said | ila 
that this letter is not written in order to persuade you of the effectiveness of aaa 
fair trade, but rather to express the chagrin as to the manner in which your | amin, 


wr ! 
: : | railrog 
paper presents issues to its readers. 4 


Your right to differ on an issue is not challenged, what is condemned is the litte 
manner in which you present your side thereof; namely, by indulging in misrep- ’ 


; ; from 
resenting the facts and equally as condemnable your failure to present all the th 
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: ably ‘ij is letter * give it equal prominence. Accord- 
om et ont re aa c oe on than a hit Oe oe aoe which will 
ns qeurprise to many of your readers. 
“ "Respectfully yours, pean eee | 
Executive Secretary. 

The CuHarrMAN. Two days ago I received a letter from the Associ- 
ation of American Railroads together with a statement regarding the 
fiir trade legislation. As is stated in the letter and statement they 
take no position with reference to the legislation but offer technical 
amendments which would be helpful in connection with transportation 
problems. This will go into the record. 

(The documents referred to follow :) 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D.C., March 17, 1959. 
Hon. OREN HARRIS, ae 
Chairman, House Interstate and Foreign Commerce Committee, 
Washington, DC, 

Deak Mr. Harris: Attached to this letter is a copy of a statement on H.R. 
1253 and H.R. 2463 made on behalf of the Association of American Railroads. 
We should greatly appreciate the privilege of having this statement incorporated 
in the record of hearings on these bills and its contents considered by the com- 
mittee along with other testimony presented in connection with the hearings. 

As the statement shows, we take no position on the merits of these bills, but 
merely suggest technical amendments that would eliminate the possibility of 
wintended inconvenience to Common Carriers Which might otherwise result. 

Fifty copies of this letter and the attachment are being delivered to the clerk 
of the committee. 

Yours very truly, 
GREGORY S. PRINCE. 


STATEMENT OF THE ASSOCIATION OF AMERICAN RAILROADS ON H.R. 1253 AND 
H.R. 2463 


The railroad industry takes no position on H.R. 1253 or H.R. 2463 because its 
members are not engaged in the distribution of goods by resale. As an incident 
tothe railroads’ business of transportation, however, they regularly find it neces- 
sary to sell quantities of merchandise. 

This necessity arises in many situations while goods are in railroad possession. 
This possession ordinarily arises from provisions of the railroads’ transportation 
contracts and tariffs on file with the Interstate Commerce Commission. The 
principal situations in which railroads must sell goods thus coming into their 
possession are the following: 

1. Sale of goods pursuant to common-law obligations, as where delivery 
by the railroad is refused by the consignee because of damage, whether or 
not the carrier is liable therefor, or for any other reason. 

2. Sale of goods to enforce liens, such as liens for unpaid freight and 

storage charges, as required by tariffs on file with the Interstate Commerce 

Commission. 

3. Sales authorized by the Federal Bills of Lading Act, such as those pro- 
vided for in section 26 thereof including the sale of unclaimed freight and 
perishable or hazardous goods 

Sales of these kinds are in the interest of shippers, carriers, and the public 

ilike, being for the most part required by law. Although sales in these cate- 
| Bories occur only when delivery is not made in accordance with the bill of 
|lading, whether or not the failure to deliver was caused by the fault of the 
tailroads, they involve fairly substantial transactions in the aggregate. 

Therefore, although we do not take any position on the merits of these bills as 
| stch, We Wish to suggest that if either is enacted it be clarified so as to exclude 
rom the terms of the new portion of the bill common carriers that are obliged to 

ell goods for the reasons outlined above. As H.R. 1253 now stands, it could be 
irgued that such carriers are “distributors” forbidden to do the acts therein 
aimerated. H.R. 2463 is even broader, referring to “persons” in this connection 
fither than “distributors.” 

' 
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We recognize that the first paragraph of section 2 of H.R. 1253 contains ust 
guage substantially identical to that of section 5 of the Federal Trade Commisgiy 
Act today, which exempts common carriers subject to the Interstate Commons 
Act from its terms. We think that this exemption was probably intended i 
apply to the remainder of the bill, in which new material is added to that seal 
tion. We believe, however, that this is not altogether clear under the Dresey 
language of the bill, since the exemption refers expressly only to the Commis 
sion’s power to prevent “unfair methods of competition in commerce, and Unfai 
and deceptive actions or practices in commerce.” The new portion of the bi} 
does not in terms relate back to these definitions but instead makes cortyiy! 
specified acts and practices unlawful. We therefore suggest that the Seeminy 
intention to exempt common carriers subject to the act to regulate commen! 
be expressed in the bill with respect to the new provisions in the same manne} 
in which exemption is made in existing law with respect to the Commission's 
power to prevent unlawful practices. H.R. 2463 would make additions to Se. 
tion 5(a) of the act without modifying it. : 

An amendment indicating that the exemption applies to all paragraphs woul! 
not detract in any way from the purposes of the bill and would conform to eyjg. 
ing law. Moreover, since railroads and other common carriers are closely reg, 
lated by other Government agencies in respect of their methods of competitiq, 
such clarification would fully protect the public interest. 

This could be achieved by amending subparagraph (9) (C) of section 2 of HR 
1253 by striking out the semicolon after the word “court” in line 24 on page § ani! 
adding the following: “, or by any person in mitigation of damages or enfore 
ment of a lien or other secured interest therein, or when the advertising, offering! 
for sale, or sale is made by any person not primarily engaged in the distributi 
of merchandise by resale.” 

You will note that we have included in this proposed amendment sales of dap. 
aged goods, even though a similar exception appears in subparagraph (B) of thed 
same paragraph. This is because we believe the exception of subparagraph (B)} 
could be interpreted to apply only to persons who have purchased goods for re 
sale, since it contains a proviso that the exception shall be unavailing unless thp 
proprietor of the goods is given notice of intention to sell and an opportunity 
to purchase the merchandise in question “at the net price paid therefor by the 
defendant.” Since goods damaged in transit are not purchased by the sellin 
railroads, it seems to us that the proviso of subparagraph (9)(B) might nu 
be interpreted so as to be available to common carriers selling damaged goots 
pursuant to mitigation of damages which may be claimed by shippers, whether or| 
not the damage resulted from a cause for which the railroad was liable. HR} 
2463 contains a comparable provision requiring that the reselling “person” firs 
offer goods to the “owner” at the price paid therefor. 

For these reasons we submit that the bills, if recommended by this committe} 
for passage, should include the amendments we have suggested in order to pre} 
serve the existing scheme of regulation of unfair competition by the Federal 
Trade Commission and other agencies of the Government and to avoid what we 
believe to be the unintended and burdensome result of subjecting railroads an( 
other common carriers to fair trade restrictions in disposing of goods wher! 
delivery in accordance with the transportation contract and tariff cannot b 
made, irrespective of the fault of any party to the contract. Such restrictions—| 
for example, the preliminary requirement of multiple notices to proprietors an() 
on containers in the case of damage to property in freight cars containing mixe 
or consolidated shipments—would serve no useful purpose and would be burden} 
some to interstate commerce. The Interstate Commerce Act makes it the duty, 
of common earriers to enforce just and reasonable practices relating to or cor' 
nected with receiving, handling, transporting, storing, and _ deliverix 
property subject to that act. The uniformity thus effected by the national tran 
portation policy should not be impaired. 


The Catan. I have a statement from Mr. George B. Foltz, 0 
the Foltz Tea & Coffee Co., New Orleans, La., which he asked to go il) 
the record. However, the exhibits in the form of newspaper adver 
tisements I don’t think will be included in the record. They will le 
received for the file. 
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(The document referred to follows :) 


TesTIMONY OF GEORGE V. Foutz, PRestpeENT, Fortz TEA & COFFEE Co., 
NEW ORLEANS, LA. 


(Presented before the Committee on Ways and Means of the House of Represent- 
atives of the U.S. Congress, Washington, D.C., favoring the Harris national 
fair trade bill, H.R. 1253, for the protection of all small business against 
giant monopolistic organizations. ) } / 

My name is George V. Foltz. I am president of the Foltz Tea & Coffee Co., 
and we are engaged in the business of roasting and blending coffee and whole- 
sale distribution of coffee and tea. 

{ have been in business for myself for the past 50 years, first in the retail 
grocery pusiness and now in the wholesale coffee roasting business. 

Fifty years ago and longer we did not have the giant corporations that we 
have today. Fifty years ago and longer most all business was started by some 
individual or a partnership, and its commodity was sold in a certain area, and 
the manufacturer sold his product at a fair margin of profit and allowed the 
wholesaler or jobber also a fair margin of profit, and in turn the retailer made 
a fair margin of profit. I will admit 50 years ago we did not have the type of 
advertising that we have today. ; 

Today the superchainstores can take a product which may have a good dis- 
tribution in a certain area and football that product around in that area until 
it hurts the smaller independent storekeeper to the extent that he is put out of 
pusiness. And at the same time the superchain is also putting the manufacturer 
out of business in that area. The chains’ only purpose in selling these articles 
at cost or below cost is to make the buying public think that the independent 
storekeeper is holding the public up. 

The independent storekeeper, no matter what kind of business he may be in, 
grocery, drugstore, or any other kind of business, is being put out of business by 
the superchains using a loss leader of some kind regularly, in order to promote 
their own interest. They know that the less independent stores they have to 
contend with, the more the public will be compelled to trade with them. 

A fair trade price law would eliminate this practice. No manufacturer is 
going to put his product so high that the buying public will not accept it. The 
competition with other manufacturers, manufacturing the same article, or simi- 
lar article, will take care of that. However, a manufacturer knows what his 
article is worth to the buying public and will not ask more that it is worth. 

Under the fair trade price law, the article will have a true value and the 
buying public will have more protection and will buy with more confidence as 
to the true value of the article. 

Under the fair trade price law the manufacturer will produce a better product 
to prove to the buying public that his article is worth the price recommended. 

A fair trade price law would cut out all the secret discount, paying for shelf 
space, advertisement allowance, which the smaller independent merchant is not 
receiving. While we know these things are going on, it is very hard to prove 
them. 

In this connection I would like to call to the attention of this committee the 
fact that the Federal Trade Commission is now investigating the practice of 
giving rebates to manufacturers by giant supermarkets of as much as $1,000 a 
month to get good space for their goods. By giving preferred shelf space to cer- 
tain manufacturers for their goods, a giant supermarket can break small busi- 
nesses at will. When the Harris fair trade law, H.R. 1253, is constituted, such 
practices wil be discontinued. 

The Federal Trade Commission is making an investigation in regard to the 
large chain super markets selling some merchandise at cost or below cost, 
enclosed you will find three advertisements that were run in the Times-Picayune 
of New Orleans, La., on October 6, 1958, October 20, 1958, and October 27, 1958. 

The ad of October 6, 1958, was run by the Winn Dixie Chain, offering Max- 
well House coffee, a nationally known brand, at 69 cents a pound. The regular 
wholesale price of Maxwell House coffee to the trade on this date was 80 cents 
per pound, which was sold for 69 cents per pound, 11 cents below the wholesale 
price to the trade. 

This kind of advertising not only hurts the smaller merchant, but also hurts 
the coffee roasters. The same type of coffee used in Maxwell House brand will 
cost the coffee roaster about 69 cents per pound at his roaster, without labor 








| 
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or distributing costs. So you can readily see it is detrimental to the retaj] 
merchant and also the coffee roaster. 
The ad of October 20, 1958, in the Times-Picayune of New Orleans and again 


by Winn Dixie, offers a local brand, Luzianne coffee and chicory in bags at 5 | 


cents a pound. This same coffee is sold to the trade at 70 cents a pound, which 
is also 11 cents a pound below the wholesale price. This type of coffee will 
cost the average roaster to produce about 59 cents a pound at his roaster, With. 
out labor or distributing costs. 

On October 27, 1958, Maxwell House coffee was offered at 69 cents a pound by 
Schwegmann Bros., of New Orleans. While I do not know who is taking the 
loss, the chainstores or the coffee manufacturers, I do know that this king of 
advertisement does not help the smaller merchant. It only helps to weaken our 
national economy. 

Therefore, you can readily see that we need H.R. 1253 as a fair trade bij or 
trade law to protect the smaller merchant and the manufacturer. 

With a fair trade price law, the manufacturer would automatically stop this 
practice and price his commodity accordingly. He would also stop paying for 
space under a supermarket chain advertisement and would in turn advertise 
his product for all stores and not with a few selected ones, as is now being 
done, which we know is a violation of the Patman Act. 

Only recently the President of the United States signed a bill compelling the 
automobile industry to place the retail sale price on its automobiles. 

Any business that sells merchandise below the regular market price, or logs 
leaders, just to attract more sales or to put the smaller merchants out of bug- 


ness, is only demoralizing our economy. The more retail outlets we have in qjj | 


types of business means more manufacturing concerns. 

Show me any new product on the market, and where does the manufacturer 
first go to introduce it to the public? It is to the smaller retailer, so he can get 
distribution. The superchains do not want his product until the buying publi 


— 


accepts it. Then the chains are willing to take this article or product on, after | 


the smaller merchant has helped the manufacturer get it introduced to the 
public. 

A fair trade price law, will not only help the independent smaller merchant, 
no matter what article he may be selling, but it will help to entice more new 
manufacturing. The new manufacturer will have more outlet to introduce and 
dispose of his product. Understand, I am not against a business of any kind 
growing or expanding, so long as they grow and expand legally. 

I believe the time is ripe to have a fair trade price law passed by Congress. 
Our Representatives and Senators in Washington realize how important to our 
economy it is to help the small business concerns to remain independent and to 
maintain free economy. It is so essential to our Nation that the 86th Congress 
pass an act to help small businesses to combat the monopolistic tactics of giant 
supermarkets and chainstore organizations. 

The CHarmman. The Secretary of Commerce has just filed a state- 
ment or report on H.R. 768, a bill introduced by Mr. Friedel. It will 
go in the record at the regular place with the other reports. 

This of course concludes the witnesses for today. Previously we 
had intended to conclude these hearings not later than Tuesday of 
next week. We have a good many witnesses yet to be heard. Asa 
matter of fact, on the schedule that I have before me we have some 
half-dozen witnesses to be heard on Monday. The attorney general 
of Texas will be the first witness on Monday. I understand that the 
Department of Justice witness will be here on Monday. 

Now we are receiving requests from certain representatives Im 
Washington, apparently for organizations that we represent, for 
additional people throughout the country to come in here to be heard. 

As I have heretofore announced, we are going to hear every one 
who wants to be heard, but we have got to do it within reason. Con- 
sequently, I am going to announce now that these hearings are going 
to be coneluded not later than Wednesday of next week. When we 
get to a certain point at that time that we cannot hear everyone and 
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we have a lot of others who come in from all over the country who 
have not previously announced their intention to do so, why. they 
are going to have to accept the consequence. I thought that state- 
ment should be made for the benefit of those who might want to come. 
With the thanks of the committee members, we will adjourn until 
10 o'clock Monday morning. | 
(Whereupon, at 5:30 p.m. the committee was recessed, to recon- 


yene at 10 a.m. Monday, March 23, 1959.) 
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FAIR TRADE, 1959 


MONDAY, MARCH 23, 1959 


Hovusr or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m., in room 1334, 
House Office Building, Hon. Oren Harris (chairman) presiding. 

The CHAIRMAN. The committee will come to order. 

Resuming the hearings this morning on fair trade legislation, we 
are pleased to welcome our colleague from Dallas, Tex., the Honor- 
able Bruce Alger, a former member of this committee. 

We are glad to extend to you a cordial welcome to return to this 
committee, and we will be glad to have you make your statement. 


STATEMENT OF HON. BRUCE ALGER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Aveer. Thank you very much, Mr. Chairman. 

This is a unique experience for me to sit out here. I have observed 
so many times when people take this chair the first thing they say is 
“] will be brief.” I only brought these files for documentation, Mr. 
Chairman, just in case my colleagues get me into hot water. 

I have done my homework, although I have had to rely heavily 
on last year’s testimony, Mr. Chairman. I have read since then a 
speech that you made and a statement that you put into the record, I 
have read the current bill, and I have tried to bring myself up to 
date; but if I seem to be not entirely up with this committee at this 
time, in your work, it is because I have been leaning on last year’s” 
testimony, when I was a member of the subcommittee hearing fair 
trade testimony. 

I have a statement here which I have got reduced to one page. I 
would like to quickly run through it, without expanding it par- 
ticularly, but to lay a skeleton on which I can put more framework if 
anybody wants me to. And I have three documentations with me 
that I would like to mention by name. If appropriate with the com- 
mittee, I would like to ask that they be included in the record along 
with my statement, Mr. Chairman, in the hearings. 

I am specifically referring to Chairman Gwynne’s statement, Mr. 
Stewart Lee’s statement, who is chairman of the department of eco- 

College, Pennsyl- 
vania, and Mr. Robert A. Bicks, First Assistant Antitrust Division, 
Department of Justice—his statement. If I may, I would like to 
include the statement. of Chairman Gwynne with mine, Mr. Chair- 
man, And I wish to incorporate, by reference, the statements of 
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Father McEwen, Dr. Lee, and Mr. Bicks which were made both ; 
last year’s and this year’s hearings. 2 

The Cuarrman. Very well. They may be included. . 

I will say to my colleague that Mr. Bicks is here and going to testify | 
this morning. Let it be received for the record, and then we wills 
about it. 

Mr. Atcer. Fine. I will be glad to be counseled with later Mr, | 
Chairman, if that is inappropriate; but inasmuch as I am using the 
testimony of these gentlemen from last year, I would like my request 
to be known. | 7 ; 

The Cuamman. Without objection. 

Mr. Aucer. As to my statement, the fair trade bill would not be 
as I see it, fair to anybody. It would not be fair to the retailer, }j 
would not be fair to the consumer. And for that matter, it is anti. 
thetical to the entire concept of free enterprise, which does not admit 
of price fixing in this way. 

ks a former member of this subcommittee, I learned that fair trade 
is simply price fixing, no matter how you slice it, and that does not 
strengthen competition, but eliminates it. 

What business the Federal Government has to impose such a lay 
on the States and on the individual retailers and consumers is beyond 
me. To accomplish this, the very antitrust law which was set up to 
protect business endeavor in this area must now be set: aside. A 
some of you may know that the two yardsticks I use on legislation, 
for my part, in deciding it, are, first of all: Is this issue a subject of | 
Federal Government jurisdiction? And secondly, can we afford it? | 

And the first yardstick, as far as I am concerned, applies in this 
case. I do not think fair trade is even constitutional. 

There is bitter irony, it seems to me, in the fact that small retailers, 
whose representatives are complaining the most, will be hurt by the 
bill allegedly requested in order to help them. As a protection against 
more efficient chainstores and department stores, this price fixing can 
wipe the small retailers out, And I preboge to show this. 

The big merchants and chains who can buy in great. quantity can 
adopt their own private brands and labels, thus avoiding any price 
fixing. They can have the trademark manufacturers make the same 
products for them to sell under their own trademark. And, gentle- 
men, I was with a manufacturer who did that, because for a time I 
worked for RCA before the war, and then I was engaged in helping 
the manufacturer through the distributor, and when I came back from 


unfamiliar with this field, though of course in this field as in many 


nd / 


| 
} 


the war I engaged in retailing. So I might say I am not entirely | 


others I have much to learn. 

So it seems to me that the fair trade bill, this law, could be used, if 
enacted, as an umbrella, as Mr. Bicks said last year, to protect them 
from competition, because the smaller independent retailer, forced by 
his size to handle established brands at controlled prices, would be 
unable to compete—Not “unable,” really, but “prohibited” by this 
law from competing. ' 

My specific criticisms, and I am going to list 10 without expanding 
them, in the interest of brevity: 


First, a problem of definition. And I just picked this bill up, ran | ing in 


through it, and saw some of the phrases. For example, on page 2, the 
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hrase of “prices that are adequate to stimulate and low enough to 
enable distributors,” and then, “and to satisfy the needs of ultimate 
consumers.” St ean 

On page 2 and 3, the mention of unfair and deceptive acts or prac- 
tices; also the phrase “same general] class,” as to how broad or narrow 
that is, 1 don’t know. 

Now, this language can say everything, or nothing. I have no 
quarrel with the choice of those words, in a sense, except to say that 
language like that is absolutely antithetical to business practice. To 
have somebody define in connection with a fair trade bill prices that 
are adequate to stimulate said distribution—well, to me that is social- 
im. This is not even free enterprise when you get that far, as to 
specify prices In thisway. uc eR 

Second, I say that this bill invites litigation and arguments over 
the intent of Congress, and the court will have much to say about 
what we really meant, I think, because of the uncertainties of the lan- 
guage itself. And I think this comes about particularly with the 
antitrust law set aside, with all its definitions that have been worked 
up around previous rulings. sa) als 

Third, this vertical price fixing, which, of course, originally was 
contrary to antitrust law, I say results in horizontal price fixing. 
To me the logic is very simple; that in having vertical price fixing 
made legitimate, necessarily the final result as Mr. Lee on page 2 of 
his testimony pointed out, has to be horizontal price fixing. 10 

Fourth, this sets aside the antitrust law, which is designed specifi- 
cally to protect the businessman. 

Fifth, this bill will limit competition. Aad here are the things I 
particularly dislike about the fair trade limiting of competition by 
vertical price fixing: It will keep the prices high, or higher than they 
could have been. It will subsidize inefficiency. Or it could. It may 
not, but it could, because manufacturers have then their price pegged. 
There will be less effort, in other words, to be more efficient. It will 
slow down or dampen the incentive to effect economies in manu- 
futuring. And I say this as a man who has been in manufacturing 
for a time. It will dampen the increased efficiency and distribu- 
tim. And it certainly, finally will hurt the consumer. 

My next point is this: This fair trade bill does not prevent the 
manufacturer from manufacturing some product for another trade 
name. The manufacturer, in other words, has a latitude which the re- 
tailer has not, in this bill. 

And seven, it becomes an umbrella over the big companies who 
can have their own trademark. It will help the big ones, in other 
words, and hurt the small retailer. 

My next point was the haste last year. I will not say our com- 
mittee did not work hard; we put a lot of time in on it. We listened 
to lots of witnesses. But we did not take the time to analyze what 
the witnesses had said. And what the underlying problems were; 
because obviously there are problems. I simply say this bill is not 
gong to obviate or correct habe problems. But there are problems, 
whether they be loss leader or quality matters that are worth look- 


1p, ran { Mg into. And certainly it is within the province of this commit- 


» 2, the 


tee and the Federal Trade Commission to do something about them. 
But we were told last year, in haste, “We will vote it out of the 











480 FAIR TRADE 

subcommittee and get it into the full committee.” We did not have 
the time to do the work we should have done. We came to the full | 
committee, and I was convinced that some of my colleagues did no | 
have time to study the bill, and we were told “that is all right, ler 
pass it out of the full committee on to the floor and we will debat 
it there.” 

I feel there are some very grave matters that this committee needs | 
to look into which go beyond this fair trade bill. I side with Chap. 
man Gwynne in his statement last year that he feels this bill wij! 
violate State law and the due process clause of the Constitution, 

And tenth, I want to say this. I have called it a political danger 
There is always a political danger to those of us who are publi sep. 
vants if we do not know the facts. I say it would be a shame if any 
member of this committee or of Congress or of any segment of oy 
public were to take this bill as it now stands, without recognizing the 
danger. I make this prediction, Mr. Chairman: If this bill were tp 
go through this committee and be passed by Congress, ultimately the 
consumers will rise up, particularly the women, and will make their 
displeasure known, and even the retailers and the manufacturers, who 
now think this bill will help them, will find that it will not help and 
will ultimately end up in blaming the very Congressmen who did what 
they wanted in passing the bill. 

Mr. Chairman, I appreciate your indulgence in hearing me, and] 
hope I may be permitted to correct my grammar. And also, if not, to | 
put in those complete statements I put in at the outset, then to put 
in certain phrases, which will do just as much, I think, for my case, ag 
to put in the entire statement. If that is all right, I will check with 
you later on that. 

The Cuarman. Very well. You may have that privilege, Mr, 


Alger. 
Thank you very much for your statement. 
Mr. Auger. Thank you, Mr. Chairman. | 
Mr. Youncer. Mr. Alger, your statement would indicate that you 


are opposed to all of the bills on fair trade. Is that a fair statement! 

Mr. Arcer. I do not know that I could say any of the bills, because 
I do not know how many bills there are. I would have to know 
the other bills and the nature of them. 

Mr. Youncer. Well, we have the Harris bill, and we have the Boy- , 
kin bill. Are you familiar with the Boykin bill ? 

Mr. Areer. I have not studied the Boykin bill. I believe that is the 
quality control. Is that correct? I have some grave reservations 
about any bill until I study it in detail, as you well know. This [have | 
studied. This is, as the chairman said, substantially the same as last 
year’s bill. So I feel that I know this bill. I would want to study 
the other bill more thoroughly than I have to give you the answer 
that I feel you deserve. 

Mr. Youncer. In other words, you have no preference or recon- 
mendation ? 

Mr. Arcrer. Preference, certainly; I would have a preference for 
other than this, but it could be that is because I have not studied the ” 
other. But I think that the quality approach is more in keeping with / 
the idea, with the fairness of fair trade, than would be price fixing, 
which I think is self-defeating and self-contradictory. | 
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The CuarrMan. Mr. Alger, thank you very much. 

Mr. Avcer. Thank you, Mr, Chairman. 

(The prepared statement of Hon. Bruce Alger and the testimony 
of Hon. John W. Gwynne on April 30, 1958, are as follows :) 


STATEMENT OF Bruce ALGER, MEMBER OF CONGRESS, FirtH DISTRICT OF TEXAS, 
ON H.R. 1253 


The fair trade bill would not be (in effect) fair to anybody, not the retailer, 
nor the consumer, and is antithetical to free enterprise, the economic backbone 
of this Nation. y 

As a former member of this subcommittee, I learned that fair trade is simply 
price fixing, anyway you slice it, and thus doesn’t strengthen competition, but 
eliminates it. 

What business the Federal Government has to impose such a law on the 
States and on the individual retailers and consumers is beyond me. To accomp- 
lish this, the very antitrust law which was set up to protect business endeavor in 
this area, must now be set aside (two yardsticks). 

There is a bitter irony in the fact that the small retailers whose representatives 
are complaining the most will be hurt by the bill allegedly requested in order 
to help them. As a protection against more efficient chain stores and depart- 
ment stores this price fixing can wipe them out. 

The big merchants and chains who can buy in great quantity can adopt their 
own private brands and labels, thus avoiding any price fixing. They can have 
the trademark manufacturers make the same products for them to sell under 
their own trademark. Thus, they can use this fair trade law, if enacted, as an 
umbrella protecting them from competition; because the smaller independent, 
forced by his size to handle established brands, at controlled prices, would be 
unable to compete—not unable really, but prohibited by this law from competing. 

Specific references for your information include statements last year by: 

I. John W. Gwynne, Chairman, Federal Trade Commission. 

II. Robert A. Bicks, First Assistant, Antitrust Division, Department of 
Justice. 

Ill. Stewart M. Lee, chairman, department of economics and business ad- 
ministration, Geneva College, Beaver Falls, Pa. 

I ask permission to include these in the record at this point. 

Specific criticisms include: 

(1) Problem of definition. (See bill.) 

Page 2: “Prices that are adequate to stimulate.” 

Pages 2 and 3: “Unfair or deceptive” acts or practices. 

Page 3: “Same general class”—how narrow/broad. 

(2) Invites litigation and “intent” arguments and redefinition—particularly 
since antitrust set aside. May change specific definitions. (See above.) 

(8) Vertical price fixing (contrary to antitrust) results in horizontal price 
fixing. (See p. 2.) 

(4) Sets aside antitrust, designed specifically to protect business. 

(5) Limits competition : 

(a) Keeps prices high. 

(b) Subsidizes inefficiency, and 

(c) Slows incentive to effect economies in manufacturing. 
(d@) Slows increased efficiency in distribution. 

(e) Hurts consumers. 

(6) Does not prevent manufacturer from manufacturing same product for 
another trade name. Manufacturer has latitude; retailer has not. 

(7) Becomes umbrella over big companies who can have own trademark; 
helps big, hurts smaller retailers. 

(8) Haste last year ; subcommittee to committee (to floor). 

(9) Violates State law and due process of Constitution—Judge Gwynne. 

(10) Political danger (if unaware of facts). Consumers will rise up— 
women—then even retailers and manufacturing companies—when hurt—and 
will blame Congress. 


As a businessman, I have had some experience at manufacturing, distributing, 
and retailing levels. 
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STATEMENT OF Hon. JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE CoMMIssioy 


Mr. Gwynne. Mr. Chairman and gentlemen, the purpose of H.R. 10527 is to | 
permit vertical price fixing under conditions specified therein. This effor; began | 


in 19387 when the Miller-Tydings Act was passed. This act was, in effect, ay 
enabling statute permitting the States to enact resale price maintenance laws. 


THE MILLER-TYDINGS ACT 


Amending the Sherman Act, the Miller-Tydings Act provided that nothing jp 
the antitrust laws shall render illegal contracts or agreements prescribing miyj. 
mum prices for described commodities when such contracts or agreements are 
lawful as applied to intrastate transactions under any statute, law, or public 
policy in effect in any State, Territory, or the District of Columbia. Thereafter 
many States enacted fair trade laws. 

On May 21, 1951, in the case of Schwegmann Bros. et al. v. Calvert Distitlers 
Corp. (341 U.S. 384), the Supreme Court held that the exemption in the Mille. 
Tydings Act extended only to the making of fair trade contracts and did not 
legalize the efforts of persons fair trading commodities to impose their prices 
on persons not part to the contracts. The Court said, therefore, that the exercise 
of this right, when interstate commerce was involved, was not protected by the 
exemption in the act. 

THE M’GUIRE ACT 


It was primarily this leading decision by the Supreme Court that led to the 
enactment of the McGuire Act on July 14, 1952. The McGuire Act, which amends 
the Federal Trade Commission Act, is in many respects similar to the Miller. 
Tydings Act, but is broader in scope. 

The McGuire Act legalizes contracts prescribing both minimum and stipulated 
prices, whereas the Miller-Tydings Act provided only for minimum prices 
Moreover, the McGuire Act provides for nonsigner clauses making it lawfu 
to compel, by an action under State fair trade laws, noncontracting as well as 
contracting parties to abide by fair trade prices established in the State. 

What has happened in the courts since the passage of the McGuire Act? The 
constitutionality of the act has never been squarely tested in the U.S. Supreme 
Court, although certiorari was denied in one case. (Schwegmann Bros., Giant 
Supermarket, and Eli Lilly & Co., 74 S. Ct. 71.) However, the highest courts in 
14 States have held that their fair trade acts, insofar as they applied to nonsigners, 
are unconstitutional. In 4 more States there are lower court decisions to the 
same effect, making a total of 18 States in which the nonsigner aspect has been 
declared unconstitutional. Since 3 States and the District of Columbia have no 
fair trade laws, and in 12 more States, including my own, the laws have not been 
tested by the courts, these figures become even more significant. Moreover, courts 
in four States have declared their fair trade acts in general unconstitutional. 

The primary reason given by most State supreme courts for holding the fair- 
trade laws, as applied to nonsigners, unconstitutional was that they violated the 
due-process clause of the State constitution. Among other reasons given for its 
unconstitutionality were that it was an unlawful delegation of legislative power 
to private persons, and that it granted to a certain class of citizens privileges 
which were not equally given to all citizens. 

If I could interpolate there, Mr. Chairman, we have called the committee's 
attention to the history of the various State acts in the courts, and I pointed 
out in many cases that the State court has held that their State law violated the 
due-process clause of the State constitution. 

While that would naturally have some effect and should be considered, I 
think in writing a Federal law, nevertheless, it is my own opinion that the 
mere fact that States have held their laws invalid, as violating their own due 
process clause, does not necessarily conclude that this type of legislation would 
be unconstitutional under the Federal Constitution due-process clause. 

The reason is this: First, the due-process clause in the Federal Constitution is 
quite similar to the same provision in most of the States. In construing and 
interpreting, however, what is due process under the Federal provision, the 
courts would necessarily construe it against the background of that part of the 
Constitution which gives Congress the right to regulate interstate commerce. 

That section or that provision of the Constitution is extremely broad and has 
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construing whether or not this act did amount to taking away some right under 
the due-process clause, you would have to construe it against the very broad 
rovisions of the interstate commerce clause. a 
It is quite a question, however ; that is all I am trying to indicate. 


H.R. 10527 


The essential features of H.R. 10527 are set forth in subsection 5(a) (5), 
which provides in part that a manufacturer or a distributor “* * * is deemed 
to retain a proprietary interest in such merchandise after he has sold it to dis- 
tributors, by reason of his interest in stimulating demand for such merchandise 
through effective distribution to ultimate consumers, and by reason of his further 
interest in the trademark or trade name identifying his products,’ and that— 

“Jt shall be lawful for a proprietor to establish and control by actual notice to 
his distributors stipulated or minimum resale prices of his merchandise in com- 
merce which is in free and open competition with articles of the same general 
dass produced by others. He may so establish schedules of resale prices differ- 
entiated with reference to any criteria not otherwise unlawful.” 

The language of subsection 5(a) (5) is apparently intended to legalize the es- 
tablishment of stipulated or minimum resale prices by means of a Federal statute 
without respect to State law. This would constitute an essential difference from 
the Miller-Tydings and McGuire Acts. However, subsection 5(a) (2), in part, 
provides : 

“Nothing contained in this act or in any of the Antitrust Acts shall render 
unlawful any notices provided in paragraph 5 of this subsection or any con- 
tracts or agreements prescribing minimum or stipulated prices, * * * for the 
resale of a commodity * * * when notices, contracts, or agreements of that 
description are lawful or effective as applied in intrastate transactions, under 
any statute, law, or public policy now or hereafter in effect in any State, Terri- 
tory, or the District of Columbia in which such resale is to be made or to which 
the commodity is to be transported for such resale.” 

This is substantially identical to the language of 5(a)(2) of the McGuire 
amendments to the Federal Trade Commission Act. That subsection, presently 
in effect, provides in substance that agreements or contracts providing for min- 
imum or stipulated prices for the resale of identified merchandise will not be un- 
lawful under the Antitrust Acts when the State where the merchandise is to be 
resold or transported for such resale has a State fair-trade law. It is difficult to 
see how the first quoted paragraph can be reconciled with the second; that is, to 
determine whether the bill provides for a Federal fair-trade law, or is still de- 
pendent upon whether the State has such a law. 

I might say it is my opinion that an overall reading of this proposed law 
indicates that this is only to operate in States that do have a law. I think, 
however, the language is a bit conflicting and might need some amendment. 

The next subsection I would like to mention briefly is 5(a) (3) of the proposed 
bill, which is identical to the “nonsigner” paragraph of the McGuire amendment. 
It provides : 

“Sec. 5. (a) * * *(3) Nothing contained in this Act or in any of the Anti- 
trust Acts shall render unlawful the exercise or the enforcement of any right 
or right of action created by any statute, law, or public policy now or hereafter 
in effect in any State, Territory, or the District of Columbia, which in substance 
provides that willfully and knowingly advertising, offering for sale, or selling 
any commodity at less than the price or prices prescribed in such notices, con- 
tracts, or agreements, whether the person so advertising, offering for sale, or 
selling is or is not a party to such a contract or agreement, is unfair competition 
and is actionable at the suit of any person damaged thereby.” 

The nonsigner provision of subsection 5(a) (3) is buttressed by the provisions 
of subsections 5(a) (5) of section 2 of the bill, which provides that a proprietor 
may establish and control the resale prices of his identified merchandise when 
he has given his distributor actual notice of the stipulated price. “Actual 
notice” is defined in the same subsection as including “notice imparted by mail, 
or throngh advertising, or through notice attached to merchandise, or contain- 
ers, packages, or dispensers thereof, or imparted orally. Deposit in the U.S. 
mail, with postage prepaid, of a letter properly addressed to a distributor and 
specifying resale prices established by a proprietor shall constitute prima facie 
evidence of actual notice of such prices. The acquisition of or dealing in mer- 
chandise clearly marked, or enclosed in containers, packages, or dispensers 
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clearly marked, with resale prices established by a proprietor shall be , 
sive evidence of actual notice of such prices.” 

This seems to be a revolutionary concept of actual notice. I feel that j 
be impractical and unfair to attempt to hold the distributors to such 
test. 

More important, under the provisions of subsections 5(a)(3) and 5(a) (5) 
there would be no requirement of any contract. Under these provisions every. 
body would be a nonsigner. , 

As previously pointed out, the nonsigner aspect of existing State fair-trade 
laws has been declared unconstitutional in the courts of some 17 States and 
Hawaii primarily on the basis of the due-process clauses of the various State 
constitutions involved. Since the due-process clauses contained in most such 
State constitutions follow the language of the due-process clause of the US 
Constitution, there would appear to be some doubt that the proposed nonsigner 
features of H.R. 10527 would be held constitutional. 

Section 5(a)(5) of the proposed bill provides also that a proprietor may 
establish and control the resale price of his identified products for his dis- 
tributors “even though he sells in competition with them, so long as he sells at 
the applicable prices he has established for his distributors making comparable 
sales.” 

It is assumed that this language is designed to overcome the objections of the 
U.S. Supreme Court to such practices as expressed in McKesson & Robbing (351 
U.S. 305). 

This act is in the nature of an exemption from the Federal Trade Commission 
Act, and the Federal Trade Commission has no enforcement duties or functions 
under the terms of the bill. Section 5(a)(6) provides for a form of private 
relief : 

“Any person suffering or reasonably anticipating damage by reason of any- 
thing forbidden in paragraph 5 may sue in any State or Federal court of com. 
petent jurisdiction without respect to the amount in controversy and shall be 
entitled to recover the amount of damages sustained, plus the costs of suit, ip 
ciuding a reasonable attorney’s fee and to obtain injunctive relief and recover 
such costs and fee, whether or not specific monetary damages are estab 
lished: *°* *” 

I have some reservation regarding the provision for action in State or Federal 
courts, since that might have the tendency to lead to a multiplicity of suits and 
some confusion in the law. 

Section 5(a) (7) defines “commerce” as it is to be applied in the proposed bill, 
It states that a substantial portion of the merchandise upon which a proprietor 
has established a price must cross State lines before the act applies, and that the 
act will not apply to the merchandise of proprietors no substantial part of whose 
merchandise crosses State lines at any stage of distribution. This is apparently 
a new definition of commerce and does not coincide with the definition con- 
tained in section 4 of the Federal Trade Commission Act. It is not believed that 
having one definition of commerce for some purposes and another for other pur- 
poses in the same act would be appropriate. Moreover, the standard proposed to 
be provided, “substantial” is loose and difficult of definition. 

Section 5(a)(9) begins by prohibiting so-called horizontal price-fixing con- 
tracts. But the end of this subsection could lead to horizontal price-fixing 
agreements it allows all distributors of the same product to cooperate with the 
proprietor “in maintaining the stipulated or minimum prices.” 

The Federal Trade Commission has traditionally opposed resale-price mainte 
nance. This position was evident in complaints filed by the Commission as early 
as 1917. 

In 1945, the Federal Trade Commission completed an exhaustive study on 
resale-price maintenance and submitted to Congress an S872-page report. The 
conclusions reached are far too long and detailed to discuss here, but speaking 
quite generally, the Commission found that resale-price maintenance was un- 
sound economically, tended to destroy competition, and at least in certain areas, 
favored the large concerns. 

Again in 1952, the Commission reaffirmed its opposition to the principle of re- 
sale price maintenance. At that time the Commission described resale price 
maintenance as “contrary to the public policy expressed by Congress in the anti- 
trust laws since 1890” and “contrary to the public policy expressed by Con- 
gress in the Federal Trade Commission Act.” 

For the reasons which are outlined above and because the concept of resale 
price maintenance contravenes the traditional ideas of the American system of 
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free competitive enterprise, the Federal Trade Commission reaffirms its posi- 
tion of opposition to the principles involved in H.R. 10527. 

That concludes my statement, Mr, Chairman. . ‘ 7 

Mr. Mack. Thank you, Chairman Gwynne. We appreciate your testimony 
this morning. Perhaps some of the members would like to ask you a question 


or two. | 
Mr. Dollinger ¢ ee , | | 
Mr. Dottincer. Mr. Chairman, let me see if I could simplify your statement 


jn my mind. ; spe oe 

Is it your contention that if we pass H.R. 10527, it will become unnecessary 
for the States individually to pass fair-trade laws? Is that the purpose of this 
1? 
wr GwyNNE. No, I do not so interpret that. However, I pointed out two 
statements that seemed to be a little in conflict, although to me they are not, 
when you read them together. I would suggest, however, that that might be 
Jarified a little. 

Te cress. That is what I wanted to find out. 

If the States still have to pass fair-trade laws—and there are some States 
that have not enacted such legislation and perhaps do not intend to do so— 
now will this bill get around the Supreme Court decision with respect to the 
District of Columbia, which is not a fair-trade State? Would that prohibit, for 
instance, discount houses in New York or other States which have fair-trade 
legislation from establishing offices in the District and sending their orders in 
to the District for delivery? Would that nullify that provision? : 

Iam trying to find out how this bill would differ from the McGuire bill, 
which has been ruled unconstitutional. 

Mr. GwynNE. It would depend on what sort of an antitrust law the individual 
State had. As I recall, the whole problem arose when certain transactions 
which were largely intrastate but nevertheless did involve interstate commerce 
arose, and the Court held that they were subject to the antitrust laws. 

The Miller-Tydings Act was an enabling act which simply said to the States, 
“Tf you eare to establish a law which regulates retailing and allows agreements 
to be entered into, if you wish to do that, and do it, we will then exempt you 
from the operations of the antitrust law.” 

This does substantially the same thing, I believe ; does it not? 

Mr. Dottincer. That is what I mean. That is why I am trying to find out 
how this would be different from the McGuire Act which was passed. 

Mr. GwyNNE. I think probably the practical effect of this and the effect under 
the McGuire Act would be substantially the same. I do think, although this is 
rather a “horseback” opinion, Mr. Dollinger, that you are on stronger constitu- 
tional grounds. 

Mr. Dottrncer. Who is on stronger constitutional grounds? 

Mr. GwyNNE. The proponents of this legislation. 

Mr. Dortincer. In other words, their purpose is to strengthen the weakness 
in the McGuire Act, hoping that maybe the Supreme Court would say in his. 
instance that they are right, and that they can do what they intended to do 
originally ? 

Mr. Gwynne. While there would still be doubt, I think there is some basis 
for that hope. The reason is because here you are interpreting a due process 
Clause of the Federal Government and against a background of an interstate 
commerce clause which is broad. 

Mr. DoLLINGER. The proponents or the others who have been maintaining all 
the time they wanted States rights to prevail, would they not be trying to nullify 
States rights by preventing a State from refusing to adhere to fair trade and 
being compelled by other legislation to adhere to a fair-trade law which it does 
not want? Or am I wrong? 

Mr. Gwynne. If I understand your question, I would say “No.” As I under- 
stand this bill, although it is not entirely clear, any State could refuse to pass a 
fair-trade act, and that would end it ; would it not? 

Mr. Dottincer. That is right. 

Mr. Gwynne. If they did pass it, the Government then gives them the benefit 
of taking them out from under the antitrust laws as they operate all over the 
country. 

Is that not the way you understand it? 

Mr. DotLIncer. Would the State that has a fair trade law find that a merchant 
in that State would be prevented from establishing an office in another State 
Which does not have a fair trade law, and shipping his orders there? 
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Mr. GwyNNneE. I see what you mean. tors agre 
Mr. Do.iincer. I am trying to see whether they could get around jt 80 merce—0 
how. Should I wait until Mr. Waller testifies, who I presume is going to expj,,) Mt AY 


the provisions of the law? Althoui 
Mr. GWYNNE. I would be glad to give you my general opinion now. us correc 
Mr. DoLLInceR. I would like to have it. That is why I asked. right in t 


Mr. GwyNne. I would not see how you could prevent a man shippi his Mr. GV 
goods into a State and letting them be sold under the laws in that State: andy ue: Iy 
that State had no fair trade law, that would end the matter. If they he Of cou 
fair trade law, then the obstacle of the antitrust laws is removed. ‘| to any bo 

In other words, you are trying to do about the same thing here as Congres maintain 


tried to do in the McCarran Act with regard to insurance. | I woul 
Mr. Doruinerr. That is all, Mr. Chairman. Mr. A’ 
Mr. Mack. Mr, Avery? of this | 
Mr, Avery. Thank you, Mr. Chairman. trade pr’ 


Judge Gwynne, let me say as a layman I always welcome you before this certainly 
committee because you always explain your position in such a manner that a a chance 


nonlawyer such as myself can completely understand your analysis and algo the whol 
the benefit of what I consider a very scholarly analysis of the legislation, As ir 
Mr. Gwynne. Thank you. against t 


Mr. Avery. There are two or three questions regarding your Statement, two w Tae 
or three references in your statement that I wanted to clarify for the recor, = Oi 
I am not sure I understand what you describe as a “nonsigner” clause, BF 





Mr. Gwywnne. That is the person that was attempted to be reached under vn 
the McGuire Act. The original Miller-Tydings only purported to cover those ones, 
transactions where there was an agreement to keep up the prices. The Court = : 
ae that it did not apply to someone who was not a signer but had knowledge on 
of it. . M. 

The McGuire Act brought in the term “nonsigner.” Mr. _ 

Mr. Avery. But I cannot visualize quite how this nonsigner gets into the - Al 
picture. Where does he get his merchandise if he is not a signer and does not | ... t el 
have a franchise or does not have a contract? Is he a bootlegger, so to speak? Seas 

Mr. GWYNNE. No, he has that person’s product. u Q 

Mr. Avery. Where does he get it if he does not have a contract or does not sad t 
buy it from somebody that does? 8a sdb 

Mr. Gwynne. It has always been my understanding that these people who “Me A 


Sell in accordance with fair trade laws do not sell everybody with that provision | Mr. G 
in their contracts. Is that not the difficulty? a are: 
In other words, here is a manufacturer in New York. He is selling his product | ee A 
to A in Iowa, and in his contract he has a provision as to what the resale price Mr. G 
would be. He may also sell to other people and have no such provision. neral 
Mr. Avery. That conceivably could work back down to the differential be Oe A 
tween States that do or do not have fair trade laws, if I am thinking right. At an 
Suppose A lived in a State that did. He would probably be selling under a . 
fair trade agreement, whereas a distributor in State B that did not havea fair tion of 
trade law might be selling from the same manufacturer-producer without @ the defiz 
fair trade agreement. Mr. G 
Mr. Gwynne. That is right. of goods 
Mr. Avery. As I understand, in the McGuire Act they attempted to reach } on otter 
the nonsigner, and the McGuire decision held that they could not reach the / in, it 
nonsigner. 1 would 
Mr. GwyNNE. That is correct. They attempted to make it operate across Any t 
the board, regardless of whether you had agreed to maintain the price or not jittle m 
If you had notice, that was sufficient. And that is the part, incidentally, that Mr. A 
has been struck down rather uniformly by the courts, the part that has to d0  ¢¢ jg yge 
with the nonsigner. Mr. G 
Here is a man who never entered into a contract with a manufacturer, but | yp 4 
because he had notice of this whole situation, the McGuire Act would put him Mr. ¢ 
under it. He was subject to these resale maintenance provisions. That is the ' tually bh 
part the courts have rather consistently held was not due process. Mr. 
Mr. Avery. One other reference you used several times in your statement Was | oyt tha 
“horizontal price fixing.” I suppose to the retail trade that is a well-knowl | jy spe 
term. To me it is not. What is horizontal price fixing? unsounc 
Mr. Gwynne. Instead of coming from the retail trade, it comes from the | greag ¢, 
antitrust people, you might say. The laws prohibit very stringently what we ; 
refer to as horizontal pricefixing. That is, two manufacturers agree, two distribu- 
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yes, it would apply to retailers, too, if it was in interstate com- 
erce—on the same level of distribution instead of up and down. 

Sone | yr, Avery. I see. a 

Xplain ‘Although it is not included in your statement, if I read the legislation before 
ys correctly, it implies only to fair-trade practices at the retail level. Am I 
‘ht in that interpretation ? 
- Gwynne. I am not certain about that. I am not too sure that that is 

bg his ais I was just asking General Counsel. 

andit, “o¢ course, that would be the great share of it, no doubt. But it would apply 

had q | to anybody, I suppose, who was buying goods on an agreement to resell and 
maintain the price or who had notice. 

Ngresy [| would like to check that a little bit and send you a statement. 

Mr. Avery. I think that is a rather significant point in our consideration 
of this legislation, because it opens the gate to a rather conspicuous unfair 
trade practice that has been called to my attention a good many times, that 
certainly results in a penalty on the small businessman who does not have 

re this a chance to purchase for a substantial discount by being able to pay cash at 
that a | the wholesale level. 

Iso get As I read this legislation, it would not provide him with any protection at all 
ni. against that particular practice. I would be interested, Judge, if you could give 

j ys your opinion on that, whether this applies exclusively at the retail level, or 

it, two | nether it would apply between the manufacturer and the wholesaler, too. 
record, Mr. Gwynne. That would be purely a matter of the wording of the law. I 
~ would say the law could certainly be written to apply to either or both or 
Under anybody. 
* those Mr. Avery. Mr. Chairman, I will not take any further time. 
Court Thank you, Judge, for your fine response. 
Wledge | fr, Mack. Mr. Moss? 

Mr, Moss. No questions. 

Mr, Mack. Mr. Alger? 
ito the Mr. Acer. Mr. Gwynne, on page 7, I was particularly interested in your state- 





eS not | ment relative to “a revolutionary concept of ‘actual’,” by the posting of a letter. 
Speak? | would you expand on that just a little bit? 

Mr. Gwynne. I think what we had reference to there was that you could 
eS NOt} satisfy the requirements of the notice by something you put on the package. It 
le wh would be marked. That is what I had reference to there. 
le who 


‘Whos Mr. Ateer. Well, either that or the letter that was sent. 
ovision | Mr, GwrnNE. The letter would not be so unusual. We usually consider when 
, you are notified directly by letter or something, that is notice. 





vroduct Mr. Atcer. Then, it is the marking on the package that seems revolutionary. 

e price Mr. Gwynne. That seems to be rather unusual, I thought, and carrying the 
; general proposition of notice a little further than we ordinarily carry it. 

fal be | Mr, Arger. I want to bring up several things which need explaining. 


At another place here, on page 10, you mentioned and I wish you would 
nder & develop for us the statement of “substantial.” This is apparently a new defini- 
eafait tion of commerce. Would you expand on that as you see it? You referred to 


hout @ the definition of “commerce” in section 4. 
Mr. GWYNNE. The usual definition of “commerce” has to do with movement 
ach | of goods across a §tate line or something of that sort. Here there is apparently 
) re 7 


an attempt to limit it only to where a larger number of goods are involved. I 
think it is a definition that certainly is within the power of Congress to impose. 
1 would say that much. 


ich the 


across Any time you have a vague word like “substantial,” it always makes for a 
- be little more difficulty of interpretation, because you get into what that means. 
y, 


Mr. Alger. Then let me ask this. Could you define “substantial” as you think 
8 tod it is used in the bill? 

Mr. Gwynne. I would not want to do it offhand; no, frankly. 

+0 Mr. Atcer. This is something that needs to be cleared up, then. 

put him Mr. Gwynne. Yes; and maybe it would not be cleared up until you had ac- 
t is the | tually had court decisons, and so on, on it. 

Mr, AtgeR. On page 10 in the paragraph starting with “In 1945,” you point 
ent Was | out that “The conclusions reached are far too long and detailed to discuss here, 
known | but speaking generally, the Commission found that resale price maintenance was 
wsound economically, tended to destroy competition, and, at least in certain 


rom the areas, favored the large concerns.” 


yhat we 
listribu- | 
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Would you then go so far as to say that this bill might actually be Self-defegt 
ing of its intended purpose? , 

Mr. Gwynne. I have not read that report recently, and I am not basing py 
opinion on what is in that report. I am stating only my own personal Views 
My objection personally to this bill is that I think it will not accomplish What 
to me is a very laudable objective. That would be to aid small business I 
doubt if it does that. : 1 

I agree that we are approaching a situation in this country that should give ps 
some concern. The basis of our whole economic life is competition, There 
are certain things in the country that make competition difficult. But to me 
you cannot aid competition by destroying it. We sometimes forget that com. 
petition is a great aid to the little man. Laws which are designed to take ont 
the unfair practices that the big man may have without destroying Competition 
itself, it seems to me, are the approach, and not this. 

Therefore, I would agree with that general conclusion that this type of legis. 
lation is undesirable. i 

Mr. Acer. I appreciate your views, and all of us certainly do not want ty 
penalize the very business people that are asking for relief. 

Would you say, then, in another field, that based on your interpretation, this 
is very definitely a violation of States rights as you understand them, according 
to the court’s own decisions? ; 

Mr. GwyNNE. No, I do not know that that would be true, because if T cop. 
strue this bill correctly, as I pointed out, there is a little ambiguity, and jg | 
am wrong I would like to be corrected as to what the bill actually means, | 
think it means to apply only in the States that have adopted a fair trade lay. 
That is the way I construe the bill. 

Therefore, a State that does not wish to adopt a fair trade law, I do not see 
how they would be affected by this except indirectly. 

Mr. Atcer. Ambiguity has been used by the Supreme Court, though, to inter. 
pret the intent of Congress. If there is some doubt left in this language, there 
is that danger, is there not? 

Mr. Gwynne. Yes, I think in many respects this bill could be improved. | | 
think it could be improved in its constitutional approach, and I think if the 
bill is going to be passed, if the general policy is going to be adopted, many 
things I would criticize in this bill I would like to submit my comments on, _ 

Mr. ALGER. We would welcome that. 

Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Gwynne. Our General Counsel has called my attention to some wording 
in the bill that would seem to indicate it is not restricted simply to the pure 
retailing, but could operate at another level of distribution; that is, the whole 
salers. It could apply to them. 

Mr. Acer. You have the vertical as well as the horizontal in this bill. Is 
that what you are referring to? 

Mr. GwyYNNneE. No. You still could have an agreement between manufacturers 
as to prices. You could not have an agreement as to wholesalers as to prices. 
You could not have an agreement as to retail stores as to prices. But a manv- 
facturer in New York could sell to wholesalers in Iowa, if they had a fair trade | 
act in Iowa, and the prices at which they sold to the retail stores is apparently | 
covered in this bill. 

It is not too clear, however. 

Mr. Avery. Mr. Chairman, could I ask just one further question? 

Mr. Mack. Mr. Avery. 

Mr. Avery. Mr. Chairman, if your interpretation of this language is right| 
and the provisions of the bill would only be operative in the States that have} 
fair-trade laws or who pass fair-trade laws, what would this do for those smaller | 
merchants that is not already being done for them under the State law? 

Mr. GwYNNne. It would not do anything for them, if I understand your ques 
tion. As to all this retailing, of course, it is really intrastate business. It is 
really done in the State, and if they could do all the manufacturing and whole 
saling and retailing right in the State, then the question of Federal laws would 
not apply. But the only provision for taking out the Federal antitrust laws 
has to do with States that have enacted some kind of law. If the State does) 
not enact it, from my reading of the bill, I understand that they would not be) 
affected. 
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Mr. AVERY. Naturally, the effect of the legislation if passed would be negligible, 
then. Is that right? 

Mr. GwyNNe. Yes. 

Do you not have the same situation there as you have right now under the 
Miller-Tydings and the McGuire Act? The District of Columbia, for instance, 
does not have a fair-trade law. Virginia has one. Maryland has one. _Con- 
sequently, there is no fair trading here in the District, because the antitrust 
laws have not been removed from them, because they have not taken the necessary 
step to take the law out. oe ks 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Mack. Chairman Gwynne, did the Federal Trade Commission oppose the 
Miller-Tydings bill when it was being considered by Congress? 

Mr. GwYNNE. Yes, it did. 

Mr. Mack. They did oppose it. 

Mr. Gwynne. Yes, the Federal Trade Commission was opposed to the Miller- 
Tydings. I was not on the Commission at that time. 

“Mr. Mack. That was not included in your statement, was it? 

Mr. GWYNNE. NO, I believe not. 

Mr. Mack. But the Federal Trade Commission has opposed the Miller-Tydings 
bill. : 

Mr. GWYNNE. Yes. 

The General Counsel advises that it is my recollection that that is correct. 
They have opposed the Miller-Tydings and the McGuire Act. 

Mr. Mack. You have stated that there are laudable objectives to this legis- 
lation. I think you followed that by saying that you did not think that this 
pill would carry them out. Is that correct? 

Mr. GwyNNE. That is right. 

Mr. Mack. The objective would be the protection of small business, I presume. 

Mr. GwynNE. Yes; I think so. 

Mr. Mack. I assume that you are indicating that this bill would have the 
same fate as the McGuire bill. 

Mr. GwYNNE. Yes, I think it would, with this exception, Mr. Chairman. 
Frankly, I think it would stand a better chance in the courts than the McGuire 
Act stood, because it has the benefit of the background of the power of Congress 
to regulate interstate commerce, which was not attempted in those cases. The 
McGuire Act and the Miller-Tydings Act were simply exempting, taking away the 
antitrust act as to certain States that did certain things. 

Mr. Mack. In the event it was upheld in the courts, do you think it would 
carry out these objectives? 

Mr. GwyNNE. No. That is my objection to it, Mr. Chairman. I do not think 
it would be in the long-range interest of the people, including small business. 

Mr. Mack. Would it be harmful to small business? 

Mr. GwyNNE. I do not know about that. It might. In a sense, Mr. Chair- 
man, it restricts competition. 

I appreciate the fact that many of our laws do that, but they restrict it in 
the sense that they try to prevent unfair acts. They operate much the same as 
a referee in a football game. The rules have now taken out certain unfair con- 
duct that used to be allowed ; but the referee still requires them to play football. 
He still requires competition. 

Mr. Mack. But you are objecting to the horizontal price fixing, I am quite 
certain. Is that not correct? 

Mr. Gwynne. Yes, and I am objecting to this type of a vertical price fixing, 
because this really amounts to vertical price fixing. 

Mr. Mack. The horizontal price fixing would be on the same level of the re- 
tail field, however. 

Mr. Gwynne. That is right. 

Mr. Mack. Then, would not this be both vertical and horizontal? 

Mr.Gwynvne. Well, horizontal price fixing we have explained. 

Mr. Mack. What would be vertical price fixing? 

Mr. Gwynne. This is an agreement between the manufacturer and the dis- 
tributor or between the distributor and the retailer. This really permits vertical 
price fixing, so to speak. 

Mr. Mack. Do you have a lot of horizontal price fixing? 

Mr.Gwynne. Yes. It is very clearly prohibited, of course. 

Mr. Mack. It is supposedly prohibited, but you still have it. 
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Mr. Gwynne. Yes, and unfortunately there is a certain amount of it. W 
prosecute that type of case regularly. a 

Mr. Mack. Do you feel that that is particularly objectionable to the Overal} 
economy ? 

Mr. GwYNNE. It is so considered. 

As a matter of fact, the Supreme Court held some time ago that the fixing of 
prices is illegal; per se. You do not need to show any injury. They assume 
that there is injury. For two manufacturers to agree on the price at which they 
will sell or two retailers, even, if there is commerce in it, is held by the court to be 
so clearly injurious that it is illegal per se and no further proof need be shown 

However, I want to add that this does not purport to legalize horizontal] price 
fixing, with the exception of one provision which perhaps should be cleared up, 

Mr. Mack. My thought on it is that if the big industrial concerns of the 
country can be so successful in price fixing for their own convenience, bypassing 
Federal laws, perhaps we should write legislation in other areas to legalize the 
price arrangements when we feel it is justified in behalf of small business, 

I was trying to interpret that as meaning what you referred to as laudable 
objectives of this legislation. I have the same concern that you have. I feel 
that the really small, independent merchants are in real trouble and ina squeeze 
today, too small to help themselves and not large enough to have anyone else 
helping them. I am very much concerned for their welfare and their future, and 
I feel that if this legislation would do what some people hope it would do, 
therein might lie the solution to the problem. ; 

I am sure you share some of the same concern, when you mention the laudable 
objectives of this legislation. 

Mr. GwyNNne. That is right. 

I would like to add, Mr. Chairman, I think your fears in behalf of small busi- 
ness are well grounded, from the information we constantly receive, and as a 
member of the Commission and as a citizen I certainly express my appreciation 
to the committee for the attention it is giving to this very difficult problem, of 
the maintenance of small business in competition. 

Mr. Mack. Thank you very kindly, Mr. Chairman. 

Mr. Avery. Mr. Chairman, could I ask one further question? 

Mr. Mack. Mr. Avery. 

Mr. Avery. Judge, as I understand your interpretation of this bill, there is 
no authorization contained in the bill for the Federal Trade Commission to 
intervene in cases where there is an alleged damage. The only redress ayail- 
able to the damaged party is to go to court. 

Mr. GwyNNE. That is my understanding of the bill, yes. 

Mr. Avery. Is that not a little unusual, a departure from the McGuire Act 
and from the Miller-Tydings Act? 

Mr. GwyNNE. No. We never had any jurisdiction, in either of those acts, 

Mr. Mack. Thank you, Mr. Chairman. We appreciate your testimony, and 
I want to commend you on the fine job that you are doing with the Federal 
Trade Commission. It is very important work, protecting the consumers’ 
interest. 

Mr. Gwynne. Thank you, Mr. Chairman. 

Mr. Mack. Today we have several representatives from various part of the 
country. It is my intention at this time to permit these individuals to put their 
statements into the record. 

I would like to call on Mr. Stanley Weigel of the California Pharmaceutical 
Association. Is Mr. Weigel here? 

Mr. WEIGEL. Yes, Mr. Chairman. 

Mr. Mack. Mr. Weigel, I understand you are here from out of the city, andI 
am arranging to have you present your statement for the record at this time. 
If you care to state your position briefly, we shall be glad to hear you. 

Mr. WeIGEL. Mr. Chairman, thank you very much. 


The CHatrrMan. We are pleased to welcome another witness from 
the great State of Texas, the attorney general of that State, the Hon- 


orable Will Wilson. 
Mr. Wilson, we are glad to have you here today, and your testi- 
mony. So, if you care to identify yourself further for the record, we 


will be glad to have you do so. 
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STATEMENT OF HON. WILL WILSON, ATTORNEY GENERAL OF THE 
STATE OF TEXAS 


Mr. Winson. Thank you, Mr. Chairman. As you stated, my name 
ig Will Wilson. I am presently the attorney general of Texas. [am 
appearing here today in that capacity, with special reference to the 
effect this legislation would have on the laws of Texas. I would like 
to discuss that aspect, if I might. ‘il ne . 

I might tell a little story here to indicate my limitations in this 
field. There was a lady who was in business on the first floor of a 
street, and she noticed a man lying face down on the street out in front 
of her. There was a group of people around him. So, she immedi- 
ately jumped to the conclusion that he had had a heart attack, and she 
then also came to the conclusion that these men were standing around 
just watching him die, and so she rushed out and pushed through the 
crowd and began to give him artificial respiration. 

In a little while the man looked up over his shoulder and said, 
“Lady, I don’t know what you are doing. I am holding the light for 
aman down here in the manhole.” [| Laughter. | 

I do not know that I can hold any light for you alli or not, but I 
might give you a little glimmer on the subject. 

he CHAIRMAN. At the same time, you might be correct that we are 
down in the manhole. 

Mr. Wuson. I will tell you first my bias, because that is the first 
thing you want to know about a witness. ; 

I am a States righter, and my preference is for the free enterprise 
approach, although I recognize there must be many limitations on it. 
None of us want to live in the jungle, and so always questions of this 
kind are matters of judgment as to how much restriction is necessary. 

A second bias is that I am a decentralist and rather regret the rapid 
centralization that is going on in Government and business and labor. 
They are all very interrelated. We have a very active antitrust sec- 
tion of the attorney general’s office, and we find that the antitrust 
violations that we work on stem from all three sources. And so the 
rapid centralization is not just a matter of Government, which we 
couch in terms of State and Federal rights, but also business and 
labor. 

In general, the Texas law on this subject is a straight antitrust ap- 
proach. Texas had antitrust laws before the Federal antitrust laws 
were passed, and we rather pride ourselves on the fact that the Fed- 
eral antitrust laws were in part modeled upon legislation which had 
been in existence in Texas prior to the passage. 

In this field, the Texas antitrust laws absolutely prohibit a manu- 


| facturer from fixing a price, and it is a violation of the Texas law, 


carrying a penalty of from $50 to $1,500 a day for each day of viola- 
tion for a manufacturer to coerce or force a retailer to sell his posted 
or suggested price. 

We stop the advertising in Texas by our antitrust laws of a manu- 
facturer’s price, and they must always put the word “suggested” in 
front of it. We have a number of injunctions against national con- 
cerns, and we supervise very closely the advertising of national con- 
cerns and require the word “suggested” in front of any price they put 
in their advertising. 


39207—59——32 
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I guess we have in effect in Texas some—I suppose considerably mop 
than 500 injunctions, which the attorney general’s office superyiges 
the enforcement of in the antitrust field. * 

A second part of our antitrust, in retailing, which is not direetly 
material to you, are territorial agreements. Any division of territories 
is likewise a penal offense in Texas under the antitrust laws, at leag 
carrying penal provisions. 

_ Now, this particular legislation represents a rather drastic extep. 
sion, in my Judgment, of both the Interstate Commerce jurisdictioy 
and the Federal penal jurisdiction into areas that have heretofore beep 
regarded, under our dual system, as a province of the State govern. 
ment, where the State legislatures may determine policy, and that pol- 
icy be put into effect. 

I see no way of reconciling this proposed legislation with the Texas 
antitrust laws and the passage of it would in all probability be con. 
strued by the courts as a preemption of the field which would nullify 
the State laws. For that reason I feel like the matter should be lef 
as a policy decision to the States. 

Now, the experience in the enforcement of this kind of legislation js 
that it is passed first with penal provisions, but in the mass of viola. 
tions involved it usually turns out that it is not practical to try to ep- 
force it by penal provisions, and therefore an administrative agency is 
designated to enforce it, and the normal method of enforcing it js | 
through the licensing procedure. That has been the steady develop- 
ment in all of the areas where Government has regulated economy or 
business practices. And I might briefly outline for you the steps by | 
which we have moved toward a regulated economy. f 

This is true in both State and Federal Government, interrelated, 
First came the licensing of trades and professions, right along with 
the patent and copyright laws, the early moves in this direction. 

Second came transportation, which was a regulation of rates. Third | 
came utilities, which was a regulation of rates. Next came insurance, | 
which was a regulation of rates and solvency. Next came banking, 
which was a regulation of solvency rather than rates. 

Next came product licensing and supervision, such as milk and meat 
and foods of that kind. 

In Texas, the thing that developed next was the regulation of the 
production of petroleum on a basis of conserving petroleum reserves, 
which had the direct effect of influencing the marketing of petroleum. | 





Then came the Wagner Act and the Taft-Hartley Act. 


Then came right along with it an extension of the jurisdiction over 
security transactions. Next, communications. 

And now this would impel the Government into the retail trade 
area. 
The history of all of these efforts I have mentioned is much the 
same—and I am more familiar with the State history than with the 
Federal. It is true in the State that the regulation of things, like util- 
ities, insurance, and banking, and so on, they are much the same. In 
Texas, they usually start with a penal prohibition that falls directly 
upon the attorney general’s office. And the job gets to be too big for the 
attorney general, as a law enforcement officer, to do. That was true | 
of insurance. For instance, in the 1870’s and 1880’s there were pro- | 
vided many penal violations for insurance companies. The job got | 
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to be too big, and so they created the insurance commission, and it be- 
ame an administrative enforcement problem, using the licensing de- 
aie And that is, of course, the only way to really enforce a mass 
an so I would predict that if this legislation is passed, it will 
immediately present the Federal enforcement agencies, the Depart- 
ment of Justice, the local district attorneys, and the Federal courts, 
with a great mass of litigation. ; 

That is the cumbersome way to enforce a law such as this. 

The easy way to enforce it, and probably the effective way to en- 
force it, is through the licensing procedure. And so it would not be 
long before someone would be advocating the licensing of retailers 
and the suspension of the license for violations of this fair trade law, 
rather than using the penal provisions to enforce it. 

A second result, in my opinion, that would follow from this, would 
be the extension ultimately of the jurisdiction of the Taft-Hartley 
labor-management regulatory devices into the area of retail trade. 
And so I would say that once the Federal Government assumes the 
responsibility for policing this area, and for regulating it, the next 
step in my judgment would be, in addition to licensing of retailers, 
as a better way of enforcement—would probably be an extension of 
the labor relations machinery to all phases of retailing. 0) J 

Now, many of the proponents of this bill, many of whom reside in 
Texas and are friends of mine, have talked to me about it, say that 
this bill is designed to prevent centralization of the retail patterns: 
that the normal retail patterns are rapidly giving way. That is, the 
wholesaler and the independent retailer—under the impact of the dis- 
count houses and of the stores who do not follow that pattern, such 
as national stores, that do their own purchasing, in some instances 
their own manufacturing, and have a complete vertical integration: 
for instance, such as Sears & Roebuck, Montgomery Ward, and stores 
of that kind. And the patterns are so rapidly changing that the little 
independent retailer, especially in the smaller cities, needs something 
of this nature as a protection, in order to exist. And I know they 
have their problems, and I do not know the answer to the impact of 
the discount house on those people. The facts are, I guess, that the 
selling is now done in national items, through national television and 
otherwise, and the need for local salesmen and local sales efforts is 
lessened, and therefore a discount house which does not use salesman- 
ship and has no overhead for salesmanship can come in and operate 
to the disadvantage of the merchant who must provide a downtown 
retail or a good retail location and the usual sales apparatus. And I 
do not know the answer. 

And I for one, hate to see the centralization going on in our busi- 
ness; and I for one, would certainly hate to see the elimination of 
the independment merchant, especially in the smaller cities and towns. 
And I wish I knew the answer to that. 

I may say that my father is a merchant, has been all of his life, and 
probably supports this legislation. He is in the wholesale hardware 
and sporting goods business. He feels that the independent hardware 
dealer is faced with a terrific struggle for existence in the face of the 
rapidly expanding discount house. And I wish I knew the answer 
to that. I do not. 
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To sum up, this bill invades an area that has heretofore been pe. 
served to the States. It would, in effect, preempt the area and nullify 
a large portion of the area covered by the Texas antitrust laws under 
which we have operated since the early 1880’s. The courts would yp. 
doubtedly construe it as a congressional preemption of virtually the 
entire field of retailing, in my judgment, or at least it could be g9 
construed. 

It would represent a big extension of the definitions of interstate 
commerce. It would make it very much easier to violate the antitrugs 
laws, because of the fact that if you have a vertical price fixing, it js 
relatively easier to have a conspiracy of the people in the business cop. 
spiring at the top, who can then, through fair trade, enforce the effect 
of their provisions, so that unquestionably I would say—I do not pro- 
pose to speak for the Department of Justice or antitrust, but in my 
judgment it would add immeasurably to the difficulty of enforcing 4 
breaking up of secret conspiracies, among a relatively small group 
of manufacturers at the top, where they had an apparatus for vertical 
price fixing that they coubaandey on through. 

I do not know the answer to any of these things, except that I feel 
that this bill will be only the first step in bringing many, many more 
problems to Congress than you now have here before you. 

I believe that concludes my statement on it. 

The CuHatrmMan. Thank you, General Wilson, for your statement 
and your interest here. I think it would be most appropriate if I 
were to recognize first our colleague on this committee from your 
great State of Texas, the Honorable Joe Kilgore. I am sure he hasa 
statement. 

Mr. Kireore. Thank you, Mr. Chairman. 

I would like to say that individually, and as a member of this com- 
mittee, I very much appreciate your journeying to Washington to 
make this statement to the committee. I think it 1s particularly signi- 
ficant in this area of conflict between some phases of expansion of the 
Federal Government and such rights as the States may have had or 
may still have, to have the attorney general of a State come here to 
testify as you have. 

Mr. Wiiuiams. General, the fears that you expressed with regard 
to this legislation are the same basic fears and doubts that I have my- 
self. My father was also a small country merchant. If he were liy- 
ing today, I am sure that he would favor this legislation as it has been 
represented to him in the trade papers. However, I have grave doubts 
as to the right, the constitutional right of the Federal Government, to 
assume jurisdiction over retail transactions. That is one of the ques- 
tions which was raised in the natural gas legislation which was before 
this committee, the right of the Federal Government to take jurisdic- 
tion over private sales, as you know. 

I can conceive of a situation whereby legislation of this type would 
bring with it eventually the placing of retail merchants under the 
Fair Labor Standards Act. Now, could your small retail merchants 
out in the country survive if they were required to pay the minimum 
wage set by the Federal Government to all of their employees, includ- 
ing time and a half for overtime, which I understand is under the 
Minimum Wage Act? 

Mr. Wixson. I am really not competent to answer that question, Mr. 
Williams. I wish I could, but I do not know enough about their pay- 
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roll problems. I do not know how many are now under it or pay that 
uivalent wage. Iam sorry I cannot answer that. 

Mr. WiixtaMs. I am speaking of the little crossroads store. 

Mr. Witson. Most of those are individually owned and run by the 
proprietor. . ; a 

As I see the problem in this legislation, it is not so much the small 
ersonal service store that is involved, as it is the man who is handling 
washing machines and equipment that is normally sold with more 
money involved in the transaction than in the case of the real small 
store. . aia ; : 

Mr. Wir11aMs. I am afraid you have misinterpreted the legislation. 
The chief proponents of this legislation are the retail druggists. 

Mr. Wirson. Yes, I recognize that. It would catch things like 
[pana toothpaste, I guess, too. I do not know the answer to your 
question. Tek oe 

Mr. Witxtams. General, the jurisdiction over purely intrastate re- 
tail transactions belongs, probably, with the State; does it not? 

Mr. Wirson. That is the way it has been regarded ; yes, sir. 

Mr. WiturAMs. Now, assuming that the Federal Government moves 
in under this legislation to take jurisdiction to the extent that this 
legislation provides over such intrastate transactions as retail sales: 
Is it not reasonable to assume that the present Supreme Court—I am 
speaking of the present Court, now; not a court of law, but a court of 
psychology and one which has assumed unto itself legislative author- 
ity—would preempt all State jurisdiction over retail sales, as a result ? 

“Mr. Witson. Well, the tendency of the decisions that I have studied 
on this subject are to broaden the power of Congress and to so con- 
strue legislation that it does amount to a preemption of the field, where 
the language will support it. And I would say that the congressional 
preemption doctrine is pretty well established in the decisions now, 
and you could reasonably expect the Court to follow those decisions on 
any legislation of this type. It would take no judicial legislation to 
doit. The law is already there. 

The Cuarrman. Mr. Macdonald? 

Mr. Macponaup. Mr. Wilson, I just had a couple of questions. 

Does Texas have an anti-price-fixing State law ? 

Mr. Wirson. We have an antitrust law which prohibits it. 

Mr. Macponatp. Have you worked closely with the people who 
enforce this? 

Mr. Wirson. Yes; we have an antitrust section, and we process 
many complaints. Due to the volume of them, we cannot bring cases 
on all of that sort of thing. We usually try to correct it by letter. 
We doa great deal of that. 

Mr. Macponartp. And it is your opinion that this bill, if enacted, 
would create more problems for you? 

Mr. Wirson. It would just take us out. It would be a problem for 
the Department of Justice. It would simply nullify the Texas law. 

Mr. Macnonatp. I was wondering if any cases had ever been 
brought against the conservation commission headed by Senator 
Thompson; is it ? 

Mr. Wirson. The Railroad Commission, it is called. 


ha Macponatp. It deals with the fixing of the price of gas and 
oil. 
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Mr. Wuson. The basis for the jurisdiction of the railroad com. 
mission is in the conservation of natural resources, and the railroad 
commission takes the position that their orders are supported by 
conservation practices. The direct effect of them is to affect the 
market, the total volume of oil and gas moving into the market, and 
therefore in that. way affect the price of crude oil and of gas. But the 
jurisdiction is founded on the constitutional amendment to protect 
natural resources. 

Mr. Macponap. So you see no connection between these two types 
of bills? 

Mr. Witson. Well, as I stated earlier, all of those things are steps 
toward a regulated economy, including the conservation of oi] and 
gas. And this i is one more step toward a regulated economy, 

Mr. Macponacp. But I take it you support the position of General 
Thompson ? 

Mr. Witson. Yes, it is my duty as attorney for the railroad con- 
mission to try to support their orders where I can. We are their 
attorney. I take the position that I do not make policy decisions, and 
we represent some 140-some-odd State agencies, and we try wherever 
possible to support the order of the State agencies. 

Mr. Macponatp. Thank you, Mr. C hairman. 

The Cuatrman. Mr. Younger? 

Mr. Youncer. From your study of this legislation, is it your 
opinion that this legislation would be declared constitutional by the 
court ? 

Mr. Witson. I would hesitate to hazard an opinion in that area, 
First, I want to say I have not studied it; I have read it; and I have 
not closely studied the legislation. And since we have not had fair 
trade in Texas, I am. not familiar with the cases sustaining the consti- 
tutionality of it in other States. So I am really not competent to 
express an opinion on the constitutionality of this legislation. 

The CuatrmMan. Mr. Bush? 

Mr. Busu. You stated that your father in the hardware business 
would probably favor this legislation. 

Mr. Wirson. Oh, I know he would. He told me he did. 

Mr. Busu. Now, if you were in his position, instead of the position 
that you are in, would you favor it? 

Mr. Wirson. Well, I rather expect I would. 

The Cuatrman. Mr. Avery ? 

Mr. Avery. General, I believe you are among the few witnesses 

we have had appearing before the committee, as we have been con- 


sidering this bill, that are from a State that has not had a fair trade 


law. 

It has been alleged by certain proponents of this legislation that it 
is badly needed to sustain the small merchant, who is gradually dis- 
appearing from the horizon at the local retail level. In your opinion, 
have there been any more failures among small-business men in Texas 
than in States that have and still enforce a fair trade law, so to speak! 

Mr. Witson. I have got no basis for making a compare I do 
not know what the effect has been in Texas. We have had a — 
many years of rather high prosperity, and actually our business fail- 
ures are a way down. 

Mr. Avery. Would you repeat that again ? 
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Mr. Wirson. I say we have had a good many years of prosperity in 
. <= I thought that is what you said. , 

The Cuarrman. You do not have failures in Texas, do you! 

Mr. WILson. Well, we do, but it should not be from economic rea- 
or. Avery. In other words, if I correctly understand your response, 
General, you have no opinion as to whether you think there would be 
more or less failures as a result of this legislation. 

Mr. Wuson. I do not have any on that subject. 

Mr. Avery. Oklahoma is not listed as one of the States that have 
a fair trade law, on the information we have; Mississippi does. You 
are not familiar with the business failure ratio in Mississippi 

Mr. Wuson. No, sir; I am not. 

Mr. Avery. That is all, Mr. Chairman. 

The Cuarrman. Mr. Dingell ? 

Mr. Dincetit. Thank you, Mr. Chairman. 

J was very much impressed with your statement, Mr. Attorney 
General. There are several points on which I wish you would give 
the committee some information. 

First, you are an elected official of the State of Texas; am I correct ? 

Mr. Wizson. That is correct. 

Mr. Drncett. May I ask whether a representative of the State ap- 
peared last year before this committee in opposition to the similar 
fair trade bill then pending ? 

Mr. Wirson. I did not. I do not know whether there was anybody 
here or not. 

Mr. Drncett. May I ask this: Has your legislature ever taken a 
position on the subject of fair trade? 

Mr. Witson. Well, there have been numerous fair trade bills pro- 
posed, which have failed of passage. And in the sense that the sub- 
ject has been before them and has not been passed, they have taken 
a position. 

Mr. Dincetit. Can you give us a rough idea of how many of these 
fair trade bills have failed of passage, and over what period? 

Mr. Wirson. There has not been a fair trade bill up in the last ses- 
sion or so. Up until then it was sort of like the fight between the 
doctors and the chiropractors; they were almost always there, always 
every session, for about 10 or 12 years, I suppose, or more. 

Mr. Dinceti. Would it be fair to say that if this bill passes, your 
State of Texas will have a fair trade law despite its wishes and the 
wishes of its legislature and people ? 

Mr. Witson. The people—I do not know how to speak—I could 
not and will not purport to speak for the mass of the people. I would 
say that the legislature has as a matter of policy turned down fair 
trade several times. 

Under our theory of government, each legislature expires, and you 
have a completely new one. And policy decisions of one legislature 
do not carry through to the others. And it has 1iot been up the last 
ime or two. But fair trade generally—people advocating fair trade 
in Texas, that I know, do not feel they have any real chance of pass- 
ing it in the legislature. 
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Mr, Drncexi. But if this fair trade bill passes, you will have | is the 
effective fair trade law in Texas, regardless of the previous history g¢| rest of 
fair trade in the State. > | ee 

Mr. Wirson. It would certainly be on nationally advertised items | lieve i 

Mr. Drvce.y. You mentioned that it would include preemption of Thai 
the field and in a large way the elimination of your Texas antitryg | ‘The 
laws; am I correct? central 

Mr. Witson. It would have to be that, because they are direcy| the St 
contrary. What this law permits would be a penal offense under thy! assume 


antitrust law. And one or the other would have to give. And] pre- | Mr. 
sume the State law would give. details 


Mr. Drvcety. I just was wondering if you wanted to make gon, ‘The 
comment on this. As I read H.R. 1253, I note that it invests in th 1937! 
individual manufacturer the power to fix prices, a violation of whic, Mr. 
is a violation of the Federal antitrust law. Am I correct ? The 

Mr. Witson. As I understand it now, that is correct. 

Mr. Drncety. And this being so, it would necessarily follow tha , | 
we would vest into the hands of an individual the power to fix prices, Mr. 
which is a power which we have never vested either in an individugl,| ral al 
which we have never vested in individuals before, and which power The 
we are very leary of vesting into the Federal Government, so far gs, mterP! 


the national price fixing law is concerned. stroy 
Mr. Wirson. That is correct. antitrt 
Mr. Drnceti. Thank you, Mr. Chairman. You 
The Cuarrman. Mr. O’Brien ? | Mr. 
Mr. O’Brien. I do not know whether this is a question or anob-| The 
servation generally. I want to compliment you on your frankness in| Priel] 
your approach. States. 
Mr. Witson. Thank you, sir. have a 


Mr. O’Brien. And also over your concern over centralization in the| Texas 
Federal Government. I know you are disturbed by it and Mr. Wil} ijdid 
liams is disturbed by it. But there are certain people who think that) Mr. 
we who come from the North are on the opposite extreme, that we want} , Mr. 
to centralize everything. | time p 

I think it should be stated in all fairness that centralization is not} Putin 
entirely the responsibility of the Federal Government today. Thisis Would 
an age of centralization. We have economic centralization, which State, 
creates a whole multitude of problems, of which this is one, AndI| adth 
think that the interest of those of us who favor this type of legis-| , The 
tion is not just adding a little more muscle to that giant in Washing. | 1 was 
ton, as it is in saving from extinction perhaps a very large segment a the pre 


our people, who are caught in this vice of centralization. _ But, 
Mr. Witson. That isa very worthy objective. in whi 


Mr. O’Brien. I know it is difficult, and I realize from your state- trade 
ment that you feel that in attempting to cure it we might create other| 1! Sta 
problems, I undersand that. But we cannot just walk away and| States 
leave them, because this economic centralization today has, regardless ) 29 of t 
of any figures that might be hauled out here, hurt the little business Hov 
man. I can see it in my own community, and I think perhaps you} U08¢ + 
may see it in my own community, and I think perhaps you may see1t) the res 
in yours. their s 

Mr. Wison. I might state, Mr. Congressman, this matter of cen, gia | 
tralization or not is not any longer a regional attitude. In the At its law 
torney Generals Association, the most ardent advocate of States rights 
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is the attorney general of New Hampshire. He far exceeds all the 
rest of them, 1 think, in advocating States rights in that organization. 

Mr. O’Brien. Strangely enough, some of us in New York also be- 
lieve in States rights. — 

That is all, Mr. Chairman. 

The Cuairman. Mr. Wilson, a great deal has been said by you about 
entralization and the Federal Government preempting the rights of 
the States. You are familiar with the history of this legislation, I 
assume, are you not! — erie os 

Mr. Wirson. Only in the broadest way. Iam not familiar with the 
details of it. 12 Mi eae 

The CuamrMaNn. Are you familiar with the Miller-Tydings Act of 

4 
a Wuson. Toa slight extent. 

The Cuarrman. The purpose of that was to bring about the recog- 
nition of this policy in the States, 45 of 48 having passed fair trade 
laws. : 7 

Mr. Wuson. Yes, sir. To really exempt those States from the Fed- 
eral antitrust law, was it not? That had fair trade laws? 

The Cuarrman. Only in that regard. I think there is a lot of mis- 
interpretation and misunderstanding about this. This does not de- 
stroy that antitrust law. All this does is to extend and clarify the 
antitrust laws with reference to this specific problem. 

You are familiar with the McGuire Act of 1952, are you not? 

Mr. Wirson. Not in detail. No, sir, I am not. 

The Cuarrman. Well, the McGuire Act proposed to recognize the 
principle of fair trade as it was applied to the laws of the various 
States. It is just that simple. Texas, Vermont, and Missouri never 
have approved the fair trade law. As a matter of fact, I believe the 
Texas Legislature passed it on one occasion, and the Governor vetoed 
it; did they not ? 

Mr. Wirson. That may have been; I am not that familiar with it. 

Mr. Kireore. If my memory is correct the Texas Legislature at one 
time passed a fair trade bill which contained in it as an amendment 
put in it in the house of representatives a section which stated that it 
would not operate to vitiate any portion of the anti-trust laws of the 
State, which in effect meant that its passage was of no force and effect, 
and the Governor vetoed it. 

The Cuamman. Yes. I understood there had been one passed and 
it was vetoed by the Governor of the State. I was not familiar with 
the provisions of it. 

But now, since the McGuire Act passed, there have been 18 States 
in which the State supreme court has declared their respective fair 
trade acts constitutional and fully valid and enforcible. There are 
ll States in which there has been no decision, and therefore these 11 
States have laws, which are fully valid and enforcible. That makes 
29 of the States, with fully valid and enforcible acts. 

However, there are some 13 States in which the supreme courts of 
those States have declared only a part of the State laws invalid and 
the rest, of course, in effect. And then there are three States in which 
their supreme courts have held invalid the entire fair trade act. Vir- 
gitla was one of them, and since that time Virginia has reenacted 
its law, so noy it makes only two States, Nebraska and Utah. 
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We have national products that are being distributed under a cg. 
tain name, label, brand name, and so forth, all over the United State 
We have certain laws that affect some States and different laws jp ' 
other States. Now, in your opinion, is that a sound program for the 
consumer of America? 

Mr. Wuson. I should think that is the kind of question that the 
consumers could best answer for themselves through their repreggp. 
tation that is closest to them, in a sense, the State legislatures, J) 
that way, it would allow one of the main assets of our Federal-Stat, | 
system to function. That is that we do not have a monolithic pat. | 
tern; we have a great diversity, and we get to in a sense experiment 
and see how it works in different ways. 

The Cratrman. You fully realize that this is permissive legisla. 
tion, do you not ? 

Mr. Witson. By permissive—— 

The CHarrman. It permits the manufacturer to establish vertical] | 
price maintenance. 
Mr. Wiurson. By that you mean he does not have to do it. Oh, yes 

Yes, sir, I recognize that. 

The CuatrmMan. Now, should the manufacturer decide not to under. 
take to uphold his product in this way, you fully realize then that 
this bill would have no effect on the laws of the State of Texas. | 

Mr. Witson. Well, I would not undertake to prosecute an antitrust 
violation for fixing prices where one man could do it under the Fed. } 
eral statutes if he wanted to. It would not be a fair application of | 
the criminal laws. If this were passed, I would make no effort to 
enforce the State law against vertical price fixing since criminal lay | 
must be equaland uniform. It must have moral force. 

The Cuarrman. You realize there is no criminal penalty here. 
Mr. Wirson. Oh, yes. Well, I did not remember what the penalty 
would be. But I was talking about our antitrust law. They do have | 

criminal penalties. 

The Catan. Yes. 
Mr. Wuson. And I would not attempt to enforce an antitrust law 
for vertical price fixing on, say, a local manufacturer who had done | 
the same thing on a local product that this would permit. It just 

would not be morally right. 

The CuHarrmMan. You mentioned the Department of Justice taking 
over your duties and responsibilities. I suppose you know that the | 
Department of Justice has no responsibility for enforcement. 

Mr. Wirson. In this field ? 

The Cuarrman. In this field, under this proposed law. 

Mr. Wixson. Well, I just assumed they would have. I did not 
know that. 

The Cuarrman. To that extent, the legislation does not provide for | 
such at all. As a matter of fact, it provides for a little relaxation in | 
this field as to the Department of Justice. The antitrust laws were 
provided originally to prevent unfair competition and to restrain cer- 
tain activities in that filed. Is that not true? 

Mr. Witson. As I understood the antitrust laws, they were to re- | 
strain the very thing that is being permitted by this statute, That 
was my understanding of it. 


i 


° | 
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The Cuarkman. To some degree the present antitrust laws do. 
That is the reason 1 am saying that to some extent it takes away the 
responsibility and authority of the Federal Government. That is the 

oint 1 was trying to make in response to your comment a minute 
ago about the Federal Government moving in. ’ 

Mr. Wutson. I was thinking about the enforcement of it, where 
someone violates the law. Say a retailer sells a fair-traded product 
for less than the fair-traded price, is what I had in mind. 

The CuarrMAN. Then any person who suffers damage thereby may 
oo into either the State or Federal Court and, through that regular 
procedure, settle whatever damages, if any, he might be entitled to. 
It provides that kind of enforcement. 

Now, it is my understanding that under present law, a manufac- 
turer in a non-fair-trade State may ship his product into a fair- 
trade State without having to comply with the laws of that State. 
Are you familiar with that interpretation of some of the State laws? 

Mr. Witson. Mr. Harris, I am not. Since we have not had a fair 
trade act, we have had practically no litigation in that field. And so 
Ihave not followed those cases. 

The CHarrMan. I see. 

Mr. Bennett ? 

Mr. Bennerr. Mr. Wilson, is the consumer in Texas suffering as a 
result of the laws of your State, which permit this cutthroat pricing, 
socalled? You mentioned your father. 

Mr. Witson. He is a merchant. The merchant, feeling the impact 
of what is normally known as the discount house, is the one that is 
suffering. Whether the consumer will ultimately suffer by the de- 
crease in the merchants, I do not know. But the individual con- 
sumer who gets a lesser price would benefit, I would think, by open 
competition. 

Whether ultimately he is going to suffer by the impact on the whole 
mercantile system, I do not have knowledge. 

Mr. Bennett. Evidently you have not given this matter any study 
from the standpoint of the effect it may have here. It has been said 
that the passage of this law would hurt the consuming public. 

Mr. Wirson. I am not competent to pass on that. Almost my sole 
reason for being here is to discuss the area of the antitrust laws of 
Texas, and I am not prepared on this other angle of it. 

Mr. Bennerr. I think it is true that in existing law you have an 
instrument which prevents any control over any unfair trade that is 
hurting the small, independent merchant. There does not seem to 
bemuch question about that. 

Mr. Witson. I mean that without a fair-trade law the smaller mer- 
chants are hurt by the competition of the discount house. 

Mr. Bennerr. Yes. 

Mr. Wirson. They unquestionably are. 

Mr. Bennerr. If something is not done about it, ultimately I as- 
sume those persons will be put out of business. 

Mr. Witson. That happened virtually in the grocery business. The 
oldtime little grocer is virtually a thing of the past. 

Mr. Bennerr. Do you think the public interest is involved here 
substantially whether this legislation is passed or not? 

Mr. Wirson. I would say you are in an area that very much affects 
the public interest. 
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Mr. Bennerr. I mean the public interest from the standpoint of 
the consumer. 

Mr. Witson. The public interest of the consumer in passing the 
law ? 

Mr. Bennetr. The consumer interest, yes. 

Mr. Wirson. I would say that the passage of the law according tg 
the proponents of it would go to maintain the present distribution gys. 
tem of wholesaler and retailer and so on. And to the extent that the 
consumer has an interest in the maintenance of an existing distriby. 
tion system, that is a matter of judgment whether or not it would 
be better to let the economic forces work on that and work out a pew 
distribution system. I do not know. But it is certainly an area 
where the public is vitally interested in it. Whether it is best for 
the public to keep a free competitive, open competitive, or more regp. 
lated economy, that is a judgment. value. 

Mr. Bennett. Obviously, one of the reasons for the cutrate prices 
is putting a competitor out of business, is that not true? 

Mr. Witson. Well, in Texas that would be a violation of the anti. 
trust law if you sold below cost. Now, one other item that is a spe. 
cific violation is to sell below cost for the purpose of eliminating q 
competitor. Those are very difficult cases because of the question of 
proving costs. 

Mr. Bennerr. Proving intent, too. 

Mr. Wurson. And proving intent. They are the most difficult of 
all antitrust cases to actually get a judgment in for the State. 

Mr. Bennett. These so-called discount places, people that give dis- 
counts for the purpose of bringing customers in and taking business 
away from the competitors who are not able to do that, has more than 
an immediate objective. There is no question about that. They have 
a long-range purpose of putting their competitor out of business, 
After they get him out of business then the question in my mind is 
what happens to the public then? Would the public then get the 
advantage that they think they are getting in some of these areas 
now ¢ 

Mr. Wirson. I do not know what their motivation is. The dis- 
count house that I am talking about as I know it is the fellow who 
rents a warehouse in the warehouse area. He puts in the big ad “Buy 
Wholesale,” and he has no sales force, and rough counters. People 
come out there and sign up for nationally advertised items. 

Mr. Bennett. You take a chain drugstore in a small community, 
competing against an independent. The chain will take Bayer aspirin 
and sell it for half of the cost that the independent druggist can buy 
it for. Those practices which benefit the public while they happen 
have the effect of putting the independent druggist in that con- 
munity out of business. Then is it reasonable to assume that the 
chain would offer the same benefits to the public that they were offer- 
ing before? That is one of the problems. ray 

Mr. Wiuson. They are going to respond principally to competition 


and any time that they can eliminate competition they go up on their 


prices. You can pretty well fix that. 


Mr. Bennerr. Competition again, and prices go up. 


Mr. Cottier. Will the gentleman yield at this point—go ahead, Mr. 


Chairman. 
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The Cuamman. And that was precisely the thing that brought 
about the antitrust laws in the first place, was it not! 

Mr. Wuson. Largely that; yes,sir, 

The CuarrMan. To prohibit such activity from going on. 

Mr. Witson. Yes. 

The Cuairman. And that, precisely, brought about the Interstate 
Commerce Commission because of rates on the railways which had a 
monopoly at that time. Something had to be done about it to pre- 
yent them from putting each other out of business. 

Mr. Wuson. That is correct. The overall objective of the anti- 
trust laws is to keep business decentralized. 

The Cuamman. Yes. And to prevent such things as this legisla- 
tion is designed to do regarding unethical practices and cutthroat 

ractices wherein the public suffers. 

Mr. Wuson. You might say the objective is the same and the dif- 
ferences are over methods of achieving them—the method of keeping 
business decentralized. I think that is legitimate, that the proponents 
are sincere in saying that they are trying to preserve the independent 
merchant here. I believe they are correct in their motives. 

The CHarmrMan. Mr. Collier. 

Mr. Cotuirr. I simply wanted to say in connection with what Mr. 
Bennett has said, I do not think a discount house could ever monopo- 
lize the business in one area. 

Assuming, for example, that a discount house was able to rid it- 
self of all competition by price cutting and assuming further that 
when this competition was eliminated and they had a monopoly or 
complete control in one area, I do not think it is sensible to assume 
that they are going to maintain that be sause, if their prices went up 
toa point where the public was suffering, normal competitive business 
operations dictates that a new business would come in because this 
would be a fertile field for competition, and I think the discount 
house would soon find itself with a new competitor. 

That is all, Mr. Chairman. 

The Cuarrman. Anything further? 

Mr. Avery. I would like to ask just a short question. 

Are you familiar with either one of the other two bills before this 
committee affecting the fair trade? One is designated as the Boykin 
bill and the other the Friedel bill. 

Mr. Witson. I read them both, but I have not studied them. 

Mr. Avery. Have you taken a position on either one of those? In 
other words, I will say it this way: Are you opposed to them also? 

Mr. Witson. I have not taken a concrete position on them except 
generally I would be opposed to any Federal legislation which would 
tend to reduce the area of Texas antitrust law, and I would have to 
make a very careful comparison of those to give you a specific opinion 
on that. 

Mr. Avery. Would you do that and supply it for the record? 

Mr. Witson. Yes; I will. 

Mr. Avery. I would appreciate it if you will. 

Mr. Wirson. One of those acts is the one that puts a sort of prop- 
erty right in the name itself after the product is sold ? 

Mr. Avery. That is right. It protects the designation or the trade- 
mark only and not the commodity itself. 





504 FAIR TRADE 


Mr. Wirson. Yes; I will be glad to do that. 

Mr. Avery. Mr. Chairman, would it be necessary for me to ask the 
gentleman’s opinion on the other two fair trade bills to be made 
part of the record ? : 

The Carman. Yes; you may include that. 

Mr. Witson. May I supply that by letter? 

Mr. Avery. Yes; I assume that you would if you would address jt 
to the committee. 

Mr. Witson. Yes. 


(The information, when received, will be placed in the committe 


files. 

Tie Cuarrman. Thank you very much, General Wilson, for your 
appearance here and your testimony. 

Mr. Kilgore. 

Mr. Kireore. Mr, Chairman, I have a letter from the Governor of 


Texas directing attention to these particular pending bills in which he 


expresses essentially the same view that is expressed here today by 
the Texas attorney general. Governor Price Daniel was attorney gen- 
eral of Texas for 6 years and served 4 years in the U.S. Senate before 
being elected Governor of Texas. 
With the permission of the committee I would like to insert the 
letter in the record. 
The CuatrMan. Without objection, let it be included. 
(The information follows:) 
EXECUTIVE DEPARTMENT, 
Austin, Tex., March 20, 1959, 
Re: H.R. 1253, H.R. 2463, H.R. 5252. 


Hon, JoE M. KILGoreE, 
House of Representatives, 
Washington, D.C. 

DEAR JOE: There are presently pending before the House of Representatives 
of Congress three bills, each of which authorizes the manufacture of a trade 
marked article to fix and enforce a uniform retail price for it throughout the 
United States. It appears certain that the passage of these bills by Congress 


would force price fixing and so-called fair trade laws on the people of this State, | 


on all items-shipped in interstate commerce. 

As clearly stated in these bills, they nullify the antitrust laws which have so 
long protected the people and our Nation from price-fixing agreements and re 
straint of trade. 

Texas has strong antitrust laws, which I enforced for 6 years as attorney 
general. Our State has never permitted price-fixing agreements under the fair 


trade label, although there have been many futile attempts to do so in the legis- | 


lature during the past 50 years. Texans have traditionally adhered to the con- 
cept of free competition and free enterprise. 
The proposed legislation would, as I understand it, permit a New York mant- 


facturer of a trademarked article to dictate and enforce its retail price in | 
Texas, notwithstanding the antitrust laws of this State. This will cost Texas | 


consumers many millions of dollars each year. 
I sincerely hope that you will oppose this legislation and help preserve our 
antitrust laws from destruction as to goods shipped here from other States. 
Kindest personal regards. 
Sincerely yours, 


Price DANIEL. 
The Cramman. Mr. Robert Bicks, Department of Justice. 
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STATEMENT OF ROBERT A. BICKS, FIRST ASSISTANT, ANTITRUST 
DIVISION, DEPARTMENT OF JUSTICE 


Mr. Bricks. Mr. eeneee thank you very much for the privilege 

appearing here this morning. 

“TE sake is Robert A. Bicks and I am first assistant in the Anti- 
trust Division, Department of Justice. ; base 

I appear this morning to present Justice Department’s views on 
ILR. 1253—typical of pending so-called Federal fair trade proposals. 
Treating this proposal, my plan is, first, to sketch how the pending 
bill would substitute Federal mandate for State or local discretion 
in the vital area of how much all Americans pay for products needed 

ily living. 
roo A this obliteration of State discretion would be accomplished 
at the cost of higher prices to consumers. 

Third, these higher prices will not—as fair-trade sponsors urge- 
benefit the small business community; in fact, to the contrary, fair 
trade advantages the prime competition today’s small retailer faces— 
discount houses and mass retailers with private brands. : 

Finally, Federal fair trade signals the abandonment of our time- 
honored free enterprise ideals for the distribution sector of our econ- 
omy. Manufacturer’s price dictate would supplant the individual 
retailer’s independent business judgment. And this price dictate 
would have the force of Federal law. For such reasons this Depart- 
ment opposes enactment of any Federal fair-trade proposal. 

First, the pending bill would substitute rigid Federal mandate for 
the present pattern of State discretion. a 

At the present time the Federal Trade Commission Act prohibits 
certain unfair trade practices. Absent statutory exception, that act 
and the Sherman Act bar resale price control agreements. However, 
amendment to the Federal Trade Commission Act, section 5 by the 
1952 McGuire Act—the so-called Fair Trade Act—exempted from 
antitrust certain resale price maintenance agreements. The McGuire 
Act exemption declares that State laws allowing resale price agree- 
ments within the State do not burden interstate commerce; and that, 
where State approved, such agreements are no longer Federal unfair 
trade practices or antitrust violations. 

Thus, present Federal exemption of fair trade is permissive, con- 
tingent on State policy. Left strictly to each State is the discretion 
to approve or disapprove resale price maintenance for its territory. 

This individual State discretion the pending bill would destroy. 
For State policy, it substitutes an overriding Federal approval of 
private price control arrangements. And violations of such private 
controls would become a Federal offense. 

Thus, paragraph (6) of the bill specifies that— 


‘#8 





if such merchandise is in commerce or is held for sale after shipment 
in commerce— 

it may be the subject of fair trade pricing. At present, to repeat, 
resale price fixing is immune only if permitted by the laws of the 
State of resale. Paragraph (6), in contrast, would permit resale 
price controls by a manufacturer on sales in States rejecting resale 
price fixing, provided only that the product has at some time been 
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part of « “shipment in commerce.” Thus, this bill would obliterat, 
State discretion in this area. In its place Federal mandate would 
imposed. 

This despite the fact that four States have rejected fair trade anj 
16 more State high courts have held State fair trade provisions to 
transgress, in whole or substantial part, State fundamental law, 

Courts of the following States have held unconstitutional the nop. 
signer provisions of their so-called fair trade laws: Arkansas, (jp. 
rado, Florida, Georgia, Indiana, Kansas, Kentucky, Louisiang | 
Michigan, Nebraska, New Mexico, Ohio, Oregon, South Caroling 
Utah, and West Virginia. In addition, Vermont, Texas, Missouri, and 
Alaska have refused to enact fair trade laws. 

The effect of these 16 high State court decisions would be nullified 
Equally important, the pending proposal’s paragraph (7) specifies 
that— 
it shall be unlawful (i) for any distributor with notice of (a) stipulated resale | 
price * * * to sell, offer to sell, or advertise such merchandise in commer 
* * * at a different price, or (ii) for any distributor with notice of an appli. | 
cable minimum resale price so established— 


to do the same— 
at a lower price. 


This bill, to repeat, would amend FTC Act, section 5—a | 
which— 

condemns any method of competition in interstate commerce which is contrary | 
to public policy. (Ostler Candy Co. v. Federal Trade Commission (10 Cir. 106 F. | 
2d 962, 965).) (See Kritzik v. F.7.C. (125 2d 351, 352 (7th Cir. 1942).) 

The bill could well mean, then, that the FTC would be obliged 4 
enforce the very rights that four States have rejected and that an 
additional 16 high State courts have held to run afoul of State con. | 
stitutions. 

II. Federal fair trade means higher prices to this country’s con- | 
sumers. 

Such obliteration of State discretion would be at the expense of | 
this country’s consumers. For as one Federal fair trade proponent | 
candidly put it before this committee, “There will not be any price 
competition, and there should not be,” and that what we really want 
is that “a floor be fixed under prices.” 

Testimony of Edward Wimmer, transcript of this committee’s hear- 
ings, March 16, 1959, page 38. 

Let me detail just what this “floor” means : 

In 1956, the Department of Justice conducted an extensive see | 
survey. The survey covered eight non-fair-trade cities ranging the 
country from Rutland, Vt., to El Paso, Tex. The survey included | 
132 rapid turnover, fair trade, consumer items—for example, drugs 
and prescriptions; toiletries, housewares, and small appliances; cam- | 
era and photographic supplies; jewelry and silverware; pens; waxers 
and cleaners. Within these product categories, specific brand items 
surveyed were selected at random. 

The facts this survey revealed are striking. First, of the 132 items 
surveyed, an average of 119 were available in each city. Second, of| 
the 119 items available some 77 on the average sold below the fair 
trade prices in each of the eight cities. Thus, consumers in the eight- 
city non-fair-trade trade area purchasing these 77 items could effect! 
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savings of 27 percent below their fair trade value of $2,033.20, And 


third, even if consumers in the eight-city area purchased all 119 of 
the items available, items which include those selling at fair trade 
as. well as below fair trade prices, consumers would, nontheless still 
have effected an average saving of 19 percent below the fair trade 

Apart from these overall figures, the survey revealed a rather wide 
range in price savings below fair trade levels in each of the eight 
cities. egL) ie Ges . 

For example, consumers in Washington, D.C., could buy 121 items 
below their fair trade prices and effect savings on these items of 32 

reent; Kansas City consumers had 73 items available below fair 
trade prices for a saving of 31 percent ; St. Louis, 18 items available for 
3) percent saving; in Houston, 76 items available for 26 percent sav- 
ing; Dallas, 99 items, 24 percent saving; in E] Paso, 78 items, 23 per- 
cent saving; Rutland, Vt., 80 items available at a saving of 17 percent 
and in Burlington, Vt., consumers could buy only 13 items below fair 
trade prices, on which savings of only 7 percent were possible. For 
your record, I submit as appendix I the source material for these 
statements. Small wonder then that the Consumers Union has stated 
that a Federal price-fixing law “would turn the economic clock back- 
ward a half century or more” and “would impair overall economic effi- 
ciency while reducing consumer standards of living.” Consumer Re- 
ports, May 1958, page 241. ; 

With such factors in mind, the chairman of the Department of Eco- 
nomics and Business Administration of Geneva College has testified : 

If this price-fixing bill is passed, it is estimated that it will cost the American 
consumers at the very minimum $1 billion annually, and a conservative maximum 
figure of $10 billion * * *. 

Hearings, Select Committee on Small Business, U.S. Senate on Com- 
petitive Impact of Discount House Operations on Small Business, 
June 23-25, 1958, page 105. 

III. Fair trade is an indispensable element of that milieu which 
enables prosperity of today’s small retailer’s prime competition—the 
discount house and the mass retailer. 

And this added burden to consumers would not, as fair trade spon- 
sors urge, produce commensurate benefits to small retailers. 

As the Chairman stated opening these hearings: 


These bills have for their purpose aiding small businesses from the onslaught 
of unrestrained cutthroat competition of large chain store operations, department 
store operations, and discount houses, which have been flourishing as a result of 
a breakdown of effective State fair trade laws. 


Amplifying the nature of “cutthroat competition’, however, one 
fair trade proponent in these hearings defined a “loss leader,” pre- 
sumably the prime weapon of the cutthroat competitor as “a product 
sold for the purpose of attracting trade away en scimabody else.” 
If that be so, then cutthroat competition means really any competi- 
tion, And it is precisely fair trade’s ban on price competition that 
enables discount houses and mass retailers to prosper. 

On the one hand, fair trade comprises an indispensable element of 
that milieu which has given rise to discount houses. Thus fair trade— 
urged by some as a benefit to the small independent retailers—in fact 
facilitates the very discount house competition of which some small 

892075933 
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independent retailers now complain. On the other hand, apart fron 
discount house operations, large mass retailers—for example, Sear 
Roebuck and Macy’s—may perhaps use fair trade as an umbrella ty | 
preserve from competition their own private brands which smalle 
retailers cannot afford. Thus, even apart from the discount houses, 
in the mass retailing field fair trade again, may thwart rather than aid 
small independent retailers’ ability to compete. 

A. Discount houses: Let me explain what I mean. First, why dogs 
fair trade really make possible the milieu in which discount houses 
may prosper ¢ 

This is why. Initially, fair trade gave discounters an unimpeach- 
able nationally advertised price to cut. The buyers could clearly ge 
the savings involved. Beyond that, and more important, by attempt. 
ing to stifle price competition, the fair-trade laws created an economic 
vacuum into which the discount houses rushed. 

This circumstance has been remarked by our business writers, As | 
some have put it: 

Through the fair-trade laws * * * and other devices, our legislators and 
courts have sought, in effect, to bottle up price competition, especially at the 
retail level. The discount house may be viewed as a manifestation of the 
explosive pressures which are likely to be generated as a result of an attempt to 
eliminate price competition in a competitive economy. It is not to be wondered 
at that the partial release of those pressures Causes some sense of disquietude jn 
the areas of the economy affected by their impact (Alexander and Hill, “What 
To Do About Discount Houses,” Harvard Business Review, January-February 
1955, p. 57). 

In response to this survey some have argued that it only treats bait 
items and does not portray an across-the-board picture of all dis. 
counts in a store. 

With that in mind I would like to place in the record an advertise. , 
ment from last Thursday’s News Advertiser, a Montgomery County 
shopping paper. That advertisement states: 

Our policy, 15- to 40-percent discounts guaranteed on every item in our store. 

With your permission, Mr. Chairman, I would like to put that in | 
the record. 

The CuarrMan. Without objection that will be received. 
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Mr. Bicxs. And the survey just spelled out highlights the precise 
extent to which fair trade has created an umbrella under which dis. 
count houses can safely reside. No wonder, then, that one fair tra | 
commentator recently wrote: 

* * * it is more correct to say that the fair trade fracas is one betwee }j 
retailers or price stores on the one hand, and big manufacturers or 
stores on the other, rather than one between big and little retailers, + +; 
There are money and vested interest aplenty on both sides (that commentaty, | 
goes on) and the colorful drama, somewhat overdrawn, of the big f 
operator crushing the little local * * * independent is a * * * poetic legen 
more Suitable for propaganda exploitation * * * that the whole uDVarnishe | 
reality * * * (Harms, “Our Floundering Fair Trade” (1956), pp. 26, 27). 

So much for fair trade and the small independent retailers’ ability 
to compete with their larger rivals. 

III. What about mass retailers other than discount houses? 

More difficult to gage is the impact of fair trade on small retailer: | 
ability to compete with mass department store vendors, like Macy;' 
and Gimbel’s, and large mail order sellers, like Sears, Roebuck and / 
Montgomery Ward. ‘The discount house, as we have seen, prosper 
by selling nationally branded items with only more or less carefil 
observation of fair trade restrictions. The large department stores or 
mail order houses, in contrast, avoid fair trade prices largely through 
resort to private brands. 

Let me highlight this point. Compare, for example, Macy’s price 
on vitamins and drug sundries with those of national betel set { 
forth in this leaflet, which I submit for your committee’s recon | 
For instance, Macy priced buffered aspirin (100’s) at $0.89 compare 
with $1.23 for a comparable national brand, sterile cotton (1 pound at 
$1.78 compared with $1.98, antihistamine tablets (25’s) at $0.84 com.’ 

ared with $1.08, and therapeutic multivitamin capsules (100s) a! 
£7.99 compared with $13.95. 

I think this pamphlet is quite a graphic illustration of just what! 
this private-brand phenomenon can mean. The large retaiier such 
as Macy or Sears will buy exactly the same items, exactly the same| 
substance in an unpackaged or unlabeled package. It then puts its 
own label on and undercuts below what the small retailer can charg. 
From the point of view of the large mass retailer then fair trad 
really protects his private brand from small retailer price competition. 

Mr. Avery. Mr. Chairman, may I ask a clarifying question! | 
don’t want to debate issues. 

As to the products you just referred to in that paragraph, what 
brands did they finally carry when they sold, Mr. Bicks? Did they 


have Macy’s? 
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Mr. Bicxs. They have some other name. 

Mr. Avery. Would you say it was a private brand, then? 

Mr. Brcxs. No question about it. 

Mr. Avery. It was identified ? 

Mr. Bicxs. Oh, yes. They identify it as a private brand. 

Mr. Avery. That isall right. Proceed. 

Mr. Bicxs. Thus, large department stores or mail order houses 
may well encourage manufacturers to fair trade national brand items— 
virtually the only items which the small retailers can secure. At the 
same time, such mass sellers may market their own private brands— 
substantially identical to nationally branded goods—at prices lower 
than fair trade markups for the nationally branded counterparts. The 
result could be to enable large retailers, by hampering their smaller 
competitors’ ability to cut prices, to hold an umbrella over the market 
for their own private branded items. 

Some of you may remember a Mr. Charles Fort, from Louisiana, who 
testified before you last week. Do you recall his testimony? He was 
a fellow who started out on his own. I found his testimony on this 
point very helpful. 


The small druggist of America— 

he said— 

needs the help of groceries. My contention is to tie his hands with fixed prices 
at the whim of the manufacturer is not the way to do it. There is one ex- 
ample. Under fair trade, the retail drugstores of the United States lost 25 per- 
cent of the vitamin business. That is a fourth of the whole retail vitamin business 
of the United States. The reason for that was that the manufacturers held 
them to a high price on vitamins while the mail order houses, Sears Roebuck, 
Walgreen, and all the big chains made their own and advertised to make them a 


national brand, so that the small man had no way to compete unless he had the 
liberty of reducing the price. 


That is transcript page 360 of your last Wednesday’s testimony. 

That is very interesting because here you have an independent re- 
tailer testifying as to the impact of the phenomena which the pamph- 
let reflects. I think they dovetail together because they show how one 
man felt that fair trade hindered his ability to go in and cut prices to 
try to get business away from a large mass retailer. 


Mr. Dineeti. Mr. Bicks, did you insert that pamphlet in the rec- 
ord ? 


Mr. Bicxs. I did. 
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(The information follows:) 
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_ Macy's The World's Largest Drug and Cosmetic Centre, 
_ Street Floor, Herald Square and Macy's Jamaica, Flatbush, 
Parkchester, White Plains and Roosevelt Field, L. |. 
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Mr. Drneetxt. Thank you. 

Mr. Bicks. I have tried to detail the impact on the consumer go tha 
really trying to help small business, my strong belief is it is actually 
hindering small business, for three reasons. 

First, discount houses and mass retailers can operate much more 
effectively with fair trade because the small retailer cannot compete 
pricewise on fair-traded items. 

Second, it takes away the small retailer’s prime flexibility in try; 
to get business. He has location, advantage of personal contact, byt 
he cannot cut his prices. He is deprived essentially of a basic freedom 
in a free enterprise economy. | 

And third, most important, really, in terms of our traditional polit. 
ical and economic free enterprise ideals, this man is deprived of ap 
aspect of his freedom in how he is going to run his own business, The 
essential decision in running a business is “How will I price my 
goods?” That essential decision is taken away from the retailer. Tha 
is really what this bill does. In terms of our traditional ideals of | 
individual freedom, of freedom from Government regulation ag wel] 
as private restraint, this bill does violence to the basic principle of 
individual retailer freedom. 

Let me explain if I may just how this bill signals abandonment of 
our traditional free enterprise ideals. 

Initially, the bill’s first four paragraphs apparently only restate the 
present McGuire Act exemptions. But they pointedly narrow the | 
existing prohibition against agreements between firms otherwise in di- 
rect competition. (See 15 U.S.C. Sec. 45(5)), a competitive safe. 
guard, necessity for which is underscored by the facts before the Court 
in McKesson-Robbins. U.S. v. McKesson-Robbins, 351 U.S, 305 

(1956). 

Beyond that, under bill paragraph (5), a manufacturer may unilat- | 
erally impose resale-price controls on an article by notice on its label 
without agreement or assent by any wholesaler or retailer. Existing 
law at least would apply sanctions to a nonsigner only when other | 
retailers have already agreed with the manufacturer on the retail | 
price. 

Moreover, under the bill, the manufacturer’s power is not limited 
to maintaining a single uniform retail price. He may establish differ- 
ent resale prices for different distributors, provided that the criteria 
of differentiation are “not otherwise unlawful.” But present price 
discrimination safeguards, enacted when the problem was the price 
paid by the distributor, may not fully meet the new complexities of 
discrimination in the price distributors must charge others on resale. 

Now, most local sellers can, within a wide range, retail a product to 
meet the peculiar requirements of their local area and their customers. 
This bill would transfer all price powers all the way back to the pro- 
ducer of the branded product. Each local distributor would have no 
choice but to accept the price judgment of the producer. This means 

-ach “proprietor” has the power—perhaps backed by FTC sanction— | 
to dictate how retailers may compete. 

This transfer of the pricing function as to each product. from the | 
give-and-take, supply-demand judgments of local sellers and buyers, 

to the judgment of manufacturers remote from the point of sale, in- 
evitably narrows the area of competition between all such products. 
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The resultant rigid prices for each such product will be only remotely 
nsive to changes in local market conditions and wholly unrespon- 
sive to the bargaining power of any individual consumer. 

Moreover, possible price competition between each of such products 
and others like it will be inevitably lessened. By confining enforcible 
price judgments to the few producers of similar items, a marked 
tendency toward uniform pricing becomes inevitable. Whether the 
uniformity is legally achieved or by outright agreement on a partic- 
war price, by agreement to follow the leader, or by passive unwilling- 
ness to upset the market, it is made far more probable by the drastic 
decrease in the number of persons: whose decisions make the price. 
The result would be a sharp curtailing of free market control over 

rices. 

Such centralized control over prices, the Committee for Economic 
Development has concluded, leads to: 

+ * * jnefficiency, inequity, breakdown of respect for law and, most important, 
serious danger to our personal and political freedoms * * *. The American 
people will not deliberately embrace regimentation. But there is a risk of 
drifting into regimentation—of accepting more and more controls in default of a 
positive program to reestablish free markets * * * (Committee for Economic 
Development, The End of Price Control—How and When? (1946) p. 4). 

This legislation, to repeat, does away with price competition in a 
large portion of the country’s commerce. And price competition is 
the core of that competition essential to a free enterprise economy. 
The Sherman Act, called the charter of economic freedom, rests on a 
basic belief in the worth and necessity of a competitive free enterprise 
economy. This bill’s elimination of competition, through exceptions 
to that act so broad as to repeal it for a large share of the economy, 
poses squarely the decision whether the basic principle of our free 
enterprise economy is to be abandoned. 

This decision is posed, moreover, at a time when all are concerned 
with the adequacy of available means to curb inflation and keep prices 
responsive to consumer demand. Prime tools in this task are the 
Government’s monetary and fiscal powers. However, such powers 
cannot work where prices are kept inflexible in the face of sagging 
demand. As the economic adviser to the Federal Reserve Board re- 
cently put it: 


** * An economic system cannot be expected to operate on the principle that 
a seller can always obtain any price he wishes to ask for his product. In order 
to maintain sustainable economic growth, it is the task of the seller to adjust his 
price * * * so as to stimulate demand. Otherwise, it is to be expected that 
resources will be allocated to other uses, but this is a time-consuming process and 
results in unemployment. (Letter to the Washington Post, March 12, 1959, 


p. A25.) 
An equally fundamental issue is posed by the bill’s provisions for 
enforcement of resale-price controls against distributors who do not 
assent to price maintenance. While the less extensive similar pro- 
visions of the McGuire Act have never been squarely tested on Federal 
constitutional grounds, the highest courts in 16 States have held sim- 
ilar non-signer provisions of State fair trade acts unconstitutional. 
relying generally on due-process clauses in the various State con- 
stitutions, 
_Certiorari was denied in the one case directly presenting the issue. 
Schwegmann Bros. v. Eli Lilly & Co., 346 U.S. 856 (1953) 
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Such State clauses, however, ofttimes follow closely the langua of D 
the due-process clause of the U.S. Constitution. Thus this legislation; | gue 
permission to a manufacturer to establish resale prices merély by | subs 
notice by mail or by attachment to merchandise or its containers, may y 
raise serious questions under the fifth amendment’s due-process r- rais 
quirement. mer 

CONCLUSION mer 
, M 

To sum up, as the Attorney General’s National Committee To Study ing 
the Antitrust Laws put it: e) F 

* * * the throttling of price competition in the process of distribution that ask 
attends fair-trade pricing is, in our opinion, a deplorable yet inevitable ep. in 1 
comitant of Federal exemptive laws. Moreover, whatever may be the underly. In} 
ing legislative intent, any operative fair-trade system facilitates horizontal] price 1 
fixing efforts on the manufacturing and each succeeding distributive level, And con 
the prominent existence of a Federal price-fixing exemption not only Symbolizes S 
a radical departure from national antitrust policy without commensurate gains, | but 
but extends an invitation for further encroachment on the free-market philgs. | prie 
ophy that the antitrust laws subserve (p. 154). Hon 

Much to the point is the language of the Arkansas Supreme Court, T 
without dissent, striking down Arkansas nonsigner provisions as afoul ine 
of the Arkansas constitution. As that high State court put it: sort 

Included in the right of personal liberty and the right of private property | nati 
* * * is the right to make contracts for the acquisition of property * * * 7 F 
this right be struck down or arbitrarily interfered with there is a substantial /  eoni 
impairment of liberty in the long-established constitutional sense (Union (Gar. t 
bide and Carbon Corp. v. White River Distributors, Inc., 224 Ark. 558, 561 | = 
(1955) ). cubs 

: ie sack t n t 

And as that court went on: fal 

If securing a contract with one dealer binds all others, then the corollary , I 
would be that, absent such contract, the others are not bound. It is frightful M 
to think a device so easily concocted could destroy the constitutional bulwark 
protecting our personal liberties and the public welfare. ; 

Highlighting this conclusion, the Arkansas Supreme Court turned | 
to the history of fair trade: : By 

. rug 

Minimum resale-price maintenance (that court put it) was originally advo of R 
cated by manufacturers of highly individualized, trademarked, trade named, or for 
branded products as a means of protecting them from unrestrained price cutting Tydi 
among dealers to whom the products were sold outright. When finally enacted 
by the States, and by the Congress, however, its enactment was urged almost 0 
entirely by a few well-organized dealer groups as a means of eliminating price call 
competition both of dealers using the same method of distribution and of dealers gist 
using new and different methods of distribution. in 1 

* * * = * * e 195) 

It would seem apparent that the principal objective of minimum price main | 99 ¢ 

tenance is the protection of profit margins for retailers and distributors unable ™ 
or unwilling to meet the pressure of competition. gen 
For all these reasons the Arkansas Supreme Court struck down 7 
Arkansas’ nonsigner provision on the ground that: ps 

The legislature has no power, under the guise of policy regulations, arbi- | jan 
trarily to invade the personal rights and liberty of the individual citizen, to } 
interfere with private business or impose unusual and unnecessary restrictions | app 
pon lawful occupations, or to invade property rights. thes 

. . . . . ° | 

Much the same considerations might well be borne in mind by this a ; 
Congress now. a 

So much for my statement. Before responding to any questions} P¥ 


permit me one further comment. 
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During hearings thus far, several fair trade aH oars have ar- 

ued: “Well, you have given the farmers a subsidy, this group a 
subsidy, why not give the retailers a subsidy.” 

Mr. Kerru. Mr. Chairman, I thought that the argument that they 
raised was more, “You give the farmers the right to marketing agree- 
ments to control the price” and not so much the subsidy. The argu- 
ment was advanced more on the right to control the price. 

Mr. Bicxs. You are correct, Mr. Keith. Ithink it wasboth. Treat- 
ing this argument, I would make four points: 

First, unlike subsidies in any other area, here Congress is being 
asked to write a blank check. Nobody knows the amount. At least 
in farm subsidy Congress via the parity formula sets the amount. 
In milk marketing Congress sets up a Federal regulatory agency to 
control the matter. 

Second, not only is Congress being asked to write a blank check, 
but that check will be filled in by any manufacturer or other “pro- 
prietor” of branded products. Resale check on “proprietor” discre- 
tion would be competition from other branded items. 

Third, how is this subsidy going to be paid? It is going to be paid 
in effect by a national sales tax. It will be paid in the most regressive 
sort of way, by the consumers of fair traded items. It is in effect a 
national sales tax. 

Fourth, here Congress really faces the classic problem of balancing 
conflicting interests which in our country people elect elected repre- 
sentatives to make. But no other area has a choice in favor of a 
subsidy being made without a real clear and convincing need, need 
in terms of present dire circumstances. Here I do not think you could 
inake that. 

I would like to turn to footnote 15 of my statement. 

Mr. Macponatp. What page is that on? 

Mr. Bicxs. Page 24, footnote 15. 

The Arkansas Supreme Court noted (p. 563-564) : 

By far the most enthusiastic advocate of fair trade legislation is the retail 
druggist and the most active group in his association, the National Association 
of Retail Druggists. For over half a century this association has been fighting 
for fair trade. Almost single handed it secured the adoption of the Miller- 
Tydings Act and most State laws. 

On this point, perhaps relevant is that retail pharmacy has been 
called practically depression proof by the National Wholesale Drug- 
gists Association, “Drug Topics,” April 14, 1958. Drugstore sales 
in 1958 were at a record high of $6,700 million, 3.7 percent ahead of 
1957 sales, “Drug Topics,” January 5, 1959. Moreover, in 1957 only 
29 drugstores failed per 10,000 in contrast to 52 per 10,000 retail stores 
generally, “Drug Topics,” March 31, 1958. Reasons for drugstore 
failure as suggested in this survey by Dun & Bradstreet include heavy 
withdrawals (high living, family illness, high store expenses) debt, 
personality problems, changes in neighborhood, new competition, 
faulty buying, badly planned expansion, poor bookkeeping, dingy 
appearance, and inefficient employees. How is fair trade to help 
these situations ? 

My point here is that Congress has a basic policy choice: On the 
one hand, abandoning almost. completely our traditional free enter- 
prise, individual freedom concepts in retail pricing. You are being 
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asked to abandon competition on the other hand because of an ag. 
sertion of druggist need. And I ask has such a case been made? 

That is all I have to say, Mr. Chairman. 

The Cuatmrman. How long have you been with the Department of 
Justice, Mr. Bicks? 

Mr. Bicks. Five years, Mr. Chairman. 

The Cuatrman. You were not with the Department in 1951? 

Mr. Bricks. I was not, Mr. Chairman. 

The CuarrmMan. You were of course not with the Department then 
in 1937. 

Mr. Bricks. I was not, Mr. Chairman. 

The CuarrMan. You of course are following a position which the 
Department of Justice has taken from the initial proposal in a matter 
of this kind whereby the antitrust laws were amended to this extent, 

Mr. Bicxs. Today’s position is, as you point out, consistent with 
the one taken in the past. 

The CHarmman. And you consistently take the position that we 
have got to preserve the cutthroat practices, loss leaders, all of the 
conditions which have been described to this committee by witness 
after witness. In other words, that is a national trend which we in 
this country have got to accept as something that the American people 
are going to have to put up with. Is that the theory that you accept? 

Mr. Brexs. As loss leader is defined by those who advocate this 
legislation, it really means nothing else but competition. For ex- 
ample, Mr. Mermey has defined loss leader at page 380 of the Senate's 
Small Business Committee hearings last year as not as something sold 
at less than cost but rather a popular item of branded merchandise 
advertised and offered for sale not for the purpose of selling that 
article but for the purpose of increasing trade, traffic in the store, and 
again this year at page 11 of your March 16 hearings he said, “I 
assume a loss leader is a brand sold at a price substantially below 
established value.” 

If that is what you mean by cutthroat competition then the answer 
to your question is “Yes”. We are for that. 

The CHarrMan. In other words, your answer is “Yes”, but with 
some justification which you tried to inject in it from the statement 
you just read. 

Mr. Bicxs. My previous answer expresses my view. 

The CuarrmMan. You appeared before the committee last year dur- 
ing the course of the hearings and gave similar testimony, did you 
not ? 

Mr. Bricks. My recollection is I never appeared before this com- 
mittee, Mr. Chairman. 

The CHatrmMan. My understanding was that one of the witnesses 
appeared here used the very testimony that you gave before the com- 
mittee last year. 

Mr. Bicxs. I think the chairman was referring to testimony of mine 
before the Senate Small Business Committee, sir. 

The Cnarmman. The Senate Small Business Committee. 

Mr. Bicks. Yes, sir. 

The CHarrmMan. Any questions? 

Mr. Macponarp. Yes, I have a few. 

The Cuarrman. Mr. Macdonald. 
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Mr. Macponatp (presiding). Is Mr. Keith finished? 

Mr. Kerru. Yes. ; , 

Mr. Macponap. Mr. Bicks, I just had a couple of questions. _ 

I was wondering if you could explain a little bit the two additions 
you have to your formal statement. 

“ Mr. Brcxs. I will be very happy to. is 

Mr. Macvonavp. One is entitled “Appendix I.” __ 

Mr. Bickxs. Appendix I is the survey of eight cities. I felt that 
candor required that we turn over to this committee our basic ma- 
terial, sir, because really this committee has a job of evaluating dif- 
ferent claims here. I know that other surveys have been made. The 
Nielsen group for example, has made surveys. We wrote the Nielsen 
group and asked if we could see the basic material because after all 
if we were wrong we wanted to find out about: it. 

I would like for the record to put in our correspondence with the 
Nielsen group where they denied us access to the basic material. I 
would like to submit that for the record. 

Mr. Macponaup. It may be received. 

(The information was not submitted by the witness prior to pub- 
lication. ) 

Mr. Bicxs. It was for that reason that we were extremely anxious 
to put before this committee the basis of our survey. There can be 
no question, then, that this committee may know exactly the basis 
forour survey. ‘Fhat is the first item. 

The second item I put in the record was this advertisement from 
last Thursday’s Montgomery County Shopping News. The reason 
I put that in was to rebut the argument that our survey showed only 
bait items. As this advertisement shows, “Discount guaranteed on 
every item in our store.” 

The third item I put in was this Macy’s pamphlet. The reason 
I put that in was to highlight the point made by Mr. Fort’s testimony, 
the druggist from Louisiana. His point was that large mass retailers 
use private brands as a device to get business away from the small 
retailer, while the small retailer cannot cut his price in light of fair 
trade. 

Does that answer your question ? 

Mr. Macponatp. Yes, sir. Did the Department of Justice take 
consumer sales saving opportunities in non-fair-trade cities as of 
May 14, 1956? 

Mr. Brcxs. Yes; we did. 

Mr. Macponatp. Which branch ? 

Mr. Bickxs. Pardon? 

Mr. Macponautp. Which branch of the Department ? 

Mr. Brcxs. You mean who conducted the survey ? 

Mr. Macponap. Yes. 

Mr. Bicxs. The Federal Bureau of Investigation, at our request. 

Mr. Macponarp. I was very interested in your formal statement on 
page 17. Is it your feeling that if this bill were to become law that 
they would truly become middlemen and have nothing to say as en- 
trepreneurs as to what. they are to purchase at what price or what they 
will sell it at? 

Mr. Bicxs. Exactly. That is what is really the basic object of this. 
Now, a retailer has a choice. Is he going to go into business for him- 
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self or going to go to work for Safeway or A. & P.? Really a prin, 
advantage of going into business for himself is discretion as to price 


as to how he is going to sell what he has got. This bill takes thy | 


discretion away. 

Mr. Macponaxp. As the attorney general of Texas testified, then 
has been talk about private and public interest being involved her 
Is it the position of the Department of Justice that public interest of 
the consumer in general is opposed to that of the retailer in general/ 

Mr. Bricks. Not precisely, Mr. Chairman. Our position is that the 
public interest, to build on Mr. Bennett’s questioning of Attorney 
General Wilson, the public interest in which sort of distribution gys. 
tem should prosper, should be made not by the Congress, not by q 
Government regulatory agency but rather by the operation of , 
free market. So really we do not view this as a conflict in public 
interest between retailers on the one hand and consumers on the other. 
We view it much more basically as posing the issue of who is to de. 
termine the public interest. Under our system we believe it should 
be a free market unfettered by Government sanctioning of the pro- 
posed private price control mechanism. 

Mr. Macponaxp. Mr. Bush. 

Mr. Busu. No questions. 

Mr. Macponaxp. Mr. Rhodes. 

Mr. Avery. 

Mr. Avery. Mr. Bicks, may I say I certainly enjoyed your state. 
ment and appreciate your presenting this information to the con. 
mittee and I interpret the title of your statement to mean that you 
are opposed to any concept of fair trade now pending before the 
committee 

Mr. Bicxs. We are, sir. 

Mr. Avery. Now proposed. 

Mr. Brcxs. We are, sir. 

Mr. Avery. That is all, Mr. Chairman. 

Mr. Macponatp. Mr. O’Brien. 

Mr. O’Brien. Mr. Bicks, I too was very much impressed by your 
arguments. 

Am I correct in assuming that you believe that the advocates of 
this legislation, the small retailers, should be here opposing it? 

Mr. Bicks. You are right, sir. ; 

Mr. O’Brien. Then all these illustrations they claim constitute a 
mirage, that all they need to reestablish their place in the community 
is stop being lazy, brighten up their stores, and so forth, and they 
can survive ¢ 

Mr. Bricks. No; that is not exactly my position. My position is, 
sir, that all of us might like in a sense a sanctuary from competition. 

Mr. O’Brien. Yes, sir. 

Mr. Bricks. I do not think it is a matter of difference in motive, I 
think life would be much easier for all of us if we had a sanctuary 
from the efforts and pressures of others. 

Mr. O’Brien. Yes, sir. 

Mr. Bricks. I think their advocacy is a quite understandable mani- 
festations of that drive. It reflects no more than the classic conflict 
between freedom and security. 
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Mr. O'BRIEN. You also understand, of course, that this legislation 
ig supported by people other than druggists? That it is not simply 
a retail druggist bill, that we have testimony here from, well, I know 
an we of a bicycle and hobby shop. 


Bricks. Yes. , 
Mr. O’Brien. We have the retail grocers and the hardware people, 
and so forth. 


Mr. Bicxs. That is right. 

Mr. O’Brien. You stated that in effect this would constitute a na- 
tional sales tax. In a sense do we not have in the same meaning you 
used a sales tax when it comes to milk pricing orders? 

Mr. Bicxs. Mr. O’Brien; we do. Butas I pointed out in the case of 
milk pricing orders, one, Congress has delegated to a Government 
agency ; that 1s, the Department of Agriculture, to set the amount of 
x. 

Benn. I understand that. But it is a tax. 

Mr. Bricks. It is in effect a tax. 

Mr. O’Brien. Yes. I know something about that. I have a son 
with five small children. He has to have 7 quarts of milk a day 
and he is paying a sales tax to keep the farmer in business and for 
his ultimate good it is a good thing to keep the farmer in business, 
because if the farmer goes down the drain my son will probably go 
down, too. Perhaps in a smaller way, I do not know, or larger way, 
we want to keep the retailer in business and we think that something 
should be done by Congress to do it. 

I believe in helping the consumer wherever we can but I find that 
too often in legislation we have before Congress we find the consumer 
over here and the retailer over here, the consumer over here, the 
farmer over here and what we all overlook, it seems to me, is that the 
retailer and the farmer and these other people also are consumers and 
taxpayers and have a right to survive. That is my feeling in the 
matter. 

I realize that you have made a very good case from your viewpoint. 
But I think that anyone in this room who has observed, not with the 
help perhaps of the Federal Bureau of Investigation or other agencies 
which have made these special studies, we have seen in each of our 
communities retail business going down the drain. I do not think 
that the number still in business is an exact measurement because there 
are many turnovers, I spoke earlier when earlier witnesses were on 
the stand of a block of stores near me. They have been filled now 
for 10 years to my knowledge but there has been a turnover, three or 
four times; small business people coming in, failing, and I noticed a 
couple of blocks away there is an outlet for a national organization 
which keeps getting bigger and bigger and bigger. 

Mr. Avery, Would the gentleman from New York yield to me for 
a question ? 

Mr. O’Brien. Yes. 

Mr, Avery. That brings up a point I am very much interested in. 
I noticed on this list of States that have fair-trade laws, New York is 
one that is listed and has been tested by the court and found to be 
valid. 

Mr. O’Brren. Yes. 
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Mr. Avery. Now, in the bill we have before us here how would 
the laws be more helpful to the individual retail merchant in New 
York than the New York laws at the present time. 

Mr. O’Brien. Is the gentleman asking me the question ? 

Mr. Avery. I would appreciate an answer, although I would defer 
to somebody else, however. 

Mr. O’Brien. I would prefer if you ask the witness and then per- 
haps I might comment on his answer. 

Mr, Avery. Fi ine, 

Mr. Bicxs. I think the point of your question is a very good one, 
If all of this is happening in a State like New York where you do 
have a valid fair-trade law, how much different is this bill going to 
make it? This bill would change the present situation in several 
ways. 

First, it is going to put the Federal Government in a position prob- 
ably of having to enforce this. So that the expense of enforcing fair 
trade may well be borne by the Federal Government. 

Mr. Avery. That has no effect on the retail merchant to see he keeps 
enforcing it. 

Mr. Bicxs. Yes. The chance of s if fair trade is improved. 

Mr. Avery. That is distinction No. 1. You think it will be more 
comprehensive then ? 

Mr. Brcxs. Oh, sure. 

Mr. Avery. What other? 

Mr. Bicxs. Second, the bill would do away with the Masters case 
problem. That problem involves Masters having a store in New York 
and a warehouse in the District of Columbia. Customers come in the 
store in New York, fill out order forms. The goods are then deliv- 
ered at less than fair-trade price from the District of Columbia. 
This bill would enable fair trade across the board in all States and 
the District of Columbia, regardless of what the States did. You 
would not have the shipment into fair-trade areas from out of fair- 
trade areas. 

Third, this bill is really going to encourage people to fair trade. 
Many more people will probably ‘under the pressure of retailer groups, 
many more manufacturers will be pushed into fair trade. 

Mr. O’Brten. I just want to conclude at this point by renewing my 
praise of the witness. He made a very excellent answer, and I concur 

Mr. Macponap. Mr. Collier. 

Mr. Coturr. Mr. Bicks, in view of your expressed opposition to 
this bill, would it be fair for me to say that you would identify this 
as, shall we say, a legislative evil if this bill were enacted ? 

Mr. Bicxs. I would say so, sir. It is your choice. If you would 
ask my judgment on whether you should exercise your choice in favor 
of this bill, I would say no. 

Mr. Cottier. Let me ask you this question if I may. Which of the 
three bills that we have before us would you say were the lesser of all 
evils? 

Mr. Bricks. I would like to be helpful to you by distinguishing be- 
tween them. But I do not really think I can. One thing the NARD 
has said here that really struck me as quite cogent was the comment on 
the Boykin bill: “The Boykin bill introduced new concepts, provokes 
confusion and misunderstanding as far as enforcement is concerned.” 
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I really would not urge you to enact any of them. I find it difficult 
to distinguish between them from the point of view of merit. 

Mr. Cotuier. The thing that further disturbs me is assuming that 
legislation of this nature were passed would not the means of enforce- 
ment be a tremendously vast and complex proposition ¢ 

Mr. Bricks. It certainly would, sir. 

Mr. Couturier. In that regard would not the small retailers be in a 
most difficult position from the standpoint of the time and the cost of 
litigation, find it_ almost impossible unless he were, his kind were pur- 
sued by an association, he as an individual would find it almost im- 

ossible, would he not, to pursue ? 

Mr. Bickxs. He certainly would, sir. And to show you really how 
he possibly would, General Electric estimated that its cost of enfore- 
ing fair trade ran almost $900,000 a year. I think the result would be 
pressure to appropriate more money for the Federal Trade Commis- 
sion to enable them to enforce it. Then you would really have the 
Federal Government ramming a principle down the throat of some 
16 States that have held that principle to violate their fundamental 
law. That is really quite basic. 

Mr. Cottier. Would you say, then, this is going to necessitate a 
staff and personnel and perhaps even a new—I hate to use the word— 
bureaucracy / 

Mr. Bicxs. Go right ahead. I think that is what it will be. 

Mr. Macponaup. Would you yield for just one question / 

Mr. Cotuier. Yes, surely. 

Mr. Macvonavp. Do I understand you correctly to say the Depart- 
ment of Justice will have jurisdiction to enforce this? 

Mr. Bicxs. Oh, no; I hope not. The Federal Trade Commission 
would. 

Mr. Macponavp. Let us make it clear. 

Mr. Bicxs. This amends section 5 of the Federal Trade Commis- 
sion Act. It makes certain practices unlawful. Section 5 of the Fed- 
eral Trade Commission Act is enforced by the Federal Trade Com- 
mission. Congress has said the FTC is obliged to enforce that 
provision. 

Mr. Macponap. If I could just follow it up with one question. If 
I understand the language on page 7 of the bill it sets forth that any 
person can take action individually, either in the State or Federal 
court and this I have thought up to now was one of the better things 
about the bill inasmuch as it got rid of some of the cumbersome 
machinery of the antitrust laws. 

Would you care to comment on that ? 

Mr. Bicxs. Well, I think my position as to why the Federal Trade 
Commission is obliged to enforce this bill starts on page 2 of H.R. 
1253. 

Mr. Macponavp. You do not. say that any individual can take this 
action ? 

Mr. Bicks. Oh, yes; hecan. But for the reasons I think Mr. Collier 
pointed out, it is going to be pretty costly for an individual to do it. 
I believe the next step would be to request. more funds for the Com- 
mission to do it. The language I point out to you is: “The Commis- 
sion is hereby empowered and directed” to prevent. violations of sec- 
tion 5. 

Mr. Macponatp. Under section 5(a) (1) ? 
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Mr. Bicxs. That is right and this is amendment to section 5, 

Mr. Macponatp. Thank you, Mr. Bicks. 

Mr. Collier, are you finished ? 

Mr. Cotter. Yes; I am, Mr. Chairman. 

Mr. Dinceit. Mr. Chairman. 

Mr. Macponap. Mr. Dingell. 

Mr. Dinceit. I wanted to direct your attention first, if I may, to the 
comments which appeared in the record a few days ago in the trap. 
script at pages 319 and 320, March 17. 

I was interrogating Mr. Jehle who is a good friend of mine who 
appeared in the room today. I asked him about the context of the 
surveys you made. Mr, Jehle’s remarks were this. I think you ql. 
ready directed your attention to it but I would like to get a concly. 
sive statement on this point. Mr. Jehle in referring to the suryey 
which the Department of Justice made said as follows: : 

I am familiar with it. I thought it had been pretty much discredited. I do 
not think that the Justice Department will submit it to the committee this year, 
They were very much embarrassed the last two times they had used it. 

Has the Department of Justice ever been embarrassed and has this 
survey you are discussing in your thought been discredited or proven 
to be inconclusive ? 

Mr. Bioxs. Not in the slightest. 

Mr. Dineetyi. Returning to the question what the courts will do, you 
mentioned there is a question of constitutionality with regard to the 
Harris bill, H.R. 1253. 

Mr. Bicks. Yes. 

Mr. Dinceui. I was wondering. You mentioned specifically the 
case of Schwegmann v. Eli Lilly. I wondered in your consideration 
whether you had also given thought to the Schecter Poultry case and 
Yakus vy. United States. Would those two cases have anything to do 
with this particular thing ? 

Mr. Bicks. Certainly would. 

Mr. Dineetu. Is it your opinion that there is a grave question of 
constitutionality with regard to nonsigner clause in this bill and other 
sections of this bill ? 

Mr. Bicxs. I would say there is certainly a serious question, Mr. 
Dingell. 

Mr. Drnceii. The reason you are not saying more, though, is the 
fact you may be later placed in the position to go into court and argue 
the constitutionality. 

Mr. Bicks. Yes; if the President signs it, I would assume so. 

Mr. Dinceii. Let me come down to some other things. You men- 
tioned that this bill constituted a subsidy. Am I correct on this? 

Mr. Bicxs. No; well, in effect it does. 

Mr. Drnceti. Who does the subsidy flow to, principally? Does it 
flow to the small retailer, wholesale, or manufacturer ? 

Mr, Bicxs. As I tried to indicate I think the persons likely to 
benefit most from the subsidy is the discount house and mass retailer. 

Mr. Drncetu. I notice specifically in this bill that H.R. 1253 refers 
all throughout to nothing in this act or in any of the antitrust acts 
shall render unlawful any notices or contracts or agreements and I 
am referring to subsection 2 on page 2. This same language flows 
all through this bill. 
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Last year the Department of Justice had another representative 
here who said this was a portent to repeal of the antitrust laws and 
he referred to the Clayton and the Sherman Act. Would you make 
that same statement, sir? 

Mr. Brcxs. I would. . | | 

Mr. Dincett. Would you care to give us some illustration of how 
specifically this particular bill will repeal the antitrust laws, how it 


| will make more difficult policing and enforcement action against col- 


jusive agreements in the industry to fix and rig prices and control 
territories and to restrain competition ? 

Mr. Bicxs. I will be happy to. Two examples come to mind. 
First, vertical price fixing. By vertical price fixing I mean an effort 
or agreement by a manufacturer or distributor with a retailer setting 
the price at which the retailer shall sell. In some 16 States non- 
signer provisions are not in effect. In four more States, all fair trade 
has been rejected. In these 20 States right away any proprietors as 
defined in this bill can fix the price at which any retailer branded 
merchandise can sell. 

Mr. Drneet. Let us take a couple of hypothetical cases and see 
whether these are valid and then maybe you will assist me in telling 
me if you know any more that come to mind as a result of this. 

Let us say I am a manufacturer of hat brand A and you are a 
manufacturer of hat brand B. Under this bill it would be possible 
for us to hold a meeting in the club or on the golf course and to 


determine that I as manufacturer of A would fair trade a certain 


model hat at $12.95 and you would do precisely the same thing with 
your similar model hat for the same price. This particular law 
would be first of all impossible and extremely difficult for you in 
the antitrust division to enforce, am I correct? 

Mr. Bicxs. I think it would facilitate price uniformity on the 
manufacturing level. I do not believe that this bill would immunize 
two manufacturers getting together and deciding that price at which 
both will fair trade. 

Mr. Drnceti. Yes, but it would be more difficult to police a collu- 
sive operation of this sort. 

Mr. Bicxs. Hardly any point to police it because the manufacturer 
would wait to the next day and set out the same price. Only two 
people would make the price decision rather than hundreds of 
retailers. 

Mr. Dincetit. You would have no actions by manufacturers and 
others to whip recalcitrant retailers into line. You would have no 
letters or correspondence which would be used as evidence as in the 
ordinary antitrust lawsuits. 

Mr. Bicxs. That is right. 

Mr. Dinceiy. A similar situation we would meet, let us say, if I 
were manufacturer of toothpaste A and you were manufacturer of 
toothpaste B and a representative, let us say, of a trade association 
were to determine that he would come to me and he would say, “Well, 
I want you to go along with fair trade,” and I will say, “I am not 
going to go along with fair trading this. If you get manufacturers 
of toothpaste B, C, D, and E and others in the industry to go along 
I will do this.” This representative then of the trade association 
would be able to go to the various representatives of each and every one 
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of the toothpaste manufacturers and to bring them all in line by 
this device. It is technically still a violation of the antitrust, Jay, 
but for all intents and purposes a virtually impossible situation fy 
adequate antitrust enforcement and for you to reach and Stop that 
sort of collusive operation. Isn’t that a fact, sir? : 

Mr. Bicxs. It would be very hard. 

Mr. Drncetxi. This bill would in effect shoot a tremendous loophole 
in the antitrust law with regard to situations of this sort. Technically 
the law would be in effect. but in point of fact it would be almost in- 
possible for the antitrust division to enforce? 

‘ Mr. Bickxs. No question about it. 

Mr. Dinceti. Would not this be very harmful to the small business. 
man ? 

Mr. Bicks. To the extent that the small businessman wants a fpee 
competitive economy it would be. 

Mr. Dinceit. Would you say that this is an inflationary measur 
aimed at raising prices generally ? 

Mr. Bricks. Well, as I tried to indicate, I think enactment of this 
measure would make more difficult. the exercise of monetary and fiscal 
controls.. For this proposal would rigidify prices and stop them 
from responding to particular demand situations. 

Mr. Dinceti. I would like to refer you to page 6 of the bill, lines 
10 through 14, beginning with the words, “he may so establish such 
resale prices for his wholesale distributors, notwithstanding pam. 
graph (10) of this subsection even though he sells such merchandise 
to retailers in competition with such wholesale distributors.” 

In effect this is a legislative repeal in the impact of the McKesson. 
Robbins case? 

Mr. Bricks. It is. 

Mr. Dineen. Is this in the best interests of the small retailer or 
small wholesaler ? 

Mr. Bicxs. I would think not. 

Mr. Dinceii. Would you have any other comments you would like 
to make to us with regard to the McKesson-Robbins case and what 
was the device that the ruling in the was intended to outlaw? 

Mr. Bicxs. If you like me to, I would be happy to. 

Mr. Dinceu.. Just very briefly, please. 

Mr. Bicxs. McKesson-Robbins involved the question of whether or 
not, under the McGuire amendment, a drug manufacturer could prop- 
erly fair trade while he sold his fair-trade item on the one hand 
through distributors who sold to retailers and on the other directly to 
retailers. This-conclusion was that by fair trading the price at which 
the distributor could sell to retailers he was in effect insulating himself 


from competition insofar as his own direct: sales to retailers were | 


concerned. 


Mr. Dixeett. And you would say then this is by no means a section 


aimed at benefiting small business but actually aimed at helping big 
chains and big wholesalers and, manufacturers, this specific section we 
are discussing here? 

Mr. Bicxs. Yes. 


Mr. Dinewti. Thank you very much, Mr. Chairman. No further | 


questions. 
Mr. Macponacp, ‘Mr. Keith. 
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Mr. Kerrn. No questions. 

Mr. Macponaup. Mr. Kilgore. 

Mr. Kincore. Just a very ‘short question or two, if I might. 

Do you know, sir, whether or not there have been any surveys made 
on the matter of the comparison of small business f: ailure in States in 
which there have been State fair-trade laws as compared to States 
which have not had fair-trade laws in operation? This would be a 
survey related to the question of small-business failures in the same 
manner that your price survey was related to the effect on prices of 
fair-trade operation. 

Mr. Bicxs. Well, there was a Dun & Bradstreet survey of retailing 
failures put in the record last year, I believe, in the Senate hearings. 

Mr. Kineore. | can find it if it is in the Senate record. 

Mr. Bicxs. I think it is. I don’t think it means very much, frankly. 
First, percentages may be misleading. Also it doesn’t distinguish be- 
tween causes for failure or spec ify what retailers you are talking 
about. A lot of them may be service operations rather than operations 
to be covered by this bill. 

Mr. Kizeorz. The Justice Department has made no inquiry on 
this? 

Mr. Bicxs. No. We would be happy to if you would like us to. 
Would you like us to survey ? 

Mr. Kirgorr. Personally I think it would be an interesting thing. 
I think two essential claims made by proponents of fair trade and ob- 
jections made by opponents deal primarily with the matter of prices on 
the one hand and the matter of failures of small business on the other 
hand. And I think it would be an interesting area of inquiry. 

Mr. Brcxs. We will undertake to get whatever data is presently 
publicly available. 

Mr. Kureore. I think it would be very interesting. 

Mr. Cortier. Will the gentleman yield? 

Mr. Kincore. Yes. 

Mr. Cottier. Just one question that occurred to me, Mr. Bicks. 
With section 15(B) of the Taft-Hartley law in mind, would it be 
feasible to ad this bill so that it will apply only in those States 
where there is not. now a fair trade legislation in force and effect 2 

Mr, Bicxs. That is a tough one. What you would do then would be 
that where any State wants to have a fair-trade law it can and if it de- 
cides it doesn’t want one you are going to come in and say a manufac- 
turer can still fair trade in it by this bill, right ? 

Mr. Courier. Understand this is nota reflection of my personal senti- 
ments. 

Mr. Bicxs. Yes. Could you do it? 

Mr. Conuirr. This is a question for the purpose of perhaps giving 
some consideration and sympathy to the many State righters we have 
in the Congress. 

Mr, Bicks, That wouldn’t give consideration and sympathy. That 
would give just the opposite. 

Mr. Cotuirr. No. In the event that the State already has a fair trade 
law. 

Mr. Bicxs. Oh. 

Mr; Cottier. Law in effect. 

Mr. Bicxs. Then this would apply. 
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Mr. Cotxier. This bill would carry an amendment which would jy 
no way supersede the jurisdiction in that area that the States noy 
have. 

Mr. Bicxs. The reason I don’t think it will accomplish the pu 
you desire is that people are concerned as we are with decentraliz; 
decision and keeping it in free markets rather than the Federal Goy. 
ernment. 

Mr. Cotuier. I meant, sir, was it feasible? 

Mr. Bicks. From a constitutional point of view ? 

Mr. Cotuier. From a legal and constitutional standpoint. I realize 
that perhaps even the existing fair trade laws of those States are not 
in keeping with your sentiment with regard to this type of legislation, 

Mr. Bicxs. That is right. Your suggestion really flies more dj. 
rectly in the teeth of State rights than this bill does. What you an 
saying is that this would apply only in the 16 States that have held 
fair trade unconstitutional. 

Mr. Cottier. That is correct, sir. 

Mr. Bricks. I will be glad to think about it. 

Mr. Coturer. That would be interesting to get some opinion on that, 

Thank you, Mr. Chairman, 

Mr. Macpona.p. Mr. Kilgore. 

Mr. Kireore. One further line of questions. 

Do I understand your testimony correctly in this respect, that the 
operation of this proposal if enacted into law would permit a mam- 
facturer to in effect unilaterally exempt a retailer in a State from the 
operation of the criminal antitrust laws of that State insofar as such 
laws prohibit a particular price-fixing operation which this act would 
legalize ? 

Mr. Bicxs. It would. 

Mr. Kircore. So that you would have then the congressionally ree- 
ognized capacity of individuals to exempt other individuals from 
criminal statutes ? 

Mr. Bicxs. You would. 

Mr. Kireore. Along that same line 

Mr. Bicxs. Both Federal and State criminal statutes. 

Mr. Kircore. Both Federal and State criminal statutes. 

Along that same line and somewhat in the vein of Mr. Collier's 
question, with respect to amendment of this proposal, would you see 
any basis legally or constitutionally for amending this proposal in 
such a manner to state that it not be the intent of Congress to override 
and vitiate the effect of the antitrust laws of the several States! I 
would say clearly it creates constitutional questions of the same nature 
as those already in the act. Would that be a correct statement? 

Mr. Bicxs. But you are not going to accomplish anything. Be- 





cause, as General Wilson testified, it would be, I think, a pretty im- | 


petuous move on the part of a State attorney general to sue under 
State criminal law to penalize the exercise of a right which Hr om 


| 


had specifically given. Whatever general disclaimer you are talking 


about would not have any practical effect. 

Mr. Kireéore. That is all. 

Mr. Macponaxp. Just one last question. 

You have been a good witness and been on here quite a while. | 
was wondering if the Department has any idea at all of this large 


| 


| 
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uld in nestion, of the total dollar volume of all the goods that would be 
S Tow affected in the American economy if this bill would be passed. 
Mr. Brcxs. That could be or would be? 
ITpose Mr. Macponap. Would be. 
lizing Mr. Bicxs. I don’t know who would fair trade. Any trademarked 
| Gor. item could be here. It is awfully hard. 
Mr. MacpoNap. I know it is a large question. You differentiated 
between “could” and “would” so I would say would. 
Mr. Bicxs. Could be? 
‘ealize Mr. Macponatp. Well, could be. 
Pe Not Mr. Bioxs. Could be is easier. 
ation, Mr. Macponaxp. All right. 
re di. Mr. Bicxs. OK we will try to do that. 
mt are Mr. Macponatp. Are there any further questions? 
> held Mr. Dincett. Yes, Mr. Chairman, just one brief question. I think 
Iam imposing on you. 
Mr. Macponatp. Before we ask the question I would like to an- 
nounce to the people we will come back at 2 o’clock after this adjourn- 
that, ment and the first witness will be the Rev. Robert McEwen, chairman 
of the Department of Economics at Boston College. 
Two o’clock. 
d Mr. Dineetx. Mr. Bicks, I was very much interested in one thing. 
tthe =—-_T have gone over this thing and can’t find anything that would be a 
lan: | Federal crime as such under the language of this bill. I was wonder- 
m the ing, though, is there a general catchall statute, and I am sure you are 
such familiar with the catchall provisions that appear from time time in 
ould | the criminal statutes and other statutes, which would make the un- 
lawful acts in this particular bill crimes punishable under the laws 
| of the United States. 

Mr, Bicxs. Not directly. The sole way in which a criminal sanc- 
tion would be involved under the provisions of this bill would be for 
violation of a FTC cease and desist order. In other words, after the 
FTC moved and got a cease and desist order, if that order were 
violated the criminal provisions would come into play. 

Mr. Dincevt. Just this one other question here. This bill would 
br authorize private individuals to in effect fix prices, am I correct? 
en's Mr. Bicxs. It would. 


r Tec: 
from 


ee Mr, Dincety. This also was a device in the Shechter poultry case, 
ae am I right? This was one of the devices that was attacked by the 
y i | Supreme Court of the United States in the famous Shechter poultry 
case, 

ure Mr. Brcxs. One of them. 

Re- Mr. Dincett. So in effect you would be legislating along the same 
‘im | = that we did in the NIRA some 20 or 25 years ago in this coun- 
nder ' 


| Mr. Bricks. You would. 
bing | Mr. Dincetu. I will ask no further questions along this line for the 
Mf | obvious reasons but I do want to thank you very much. 
Mr. Bicxs. Thank you. 

Mr. Macponatp. No further questions. Thank you very much. 
uy We will be adjourned until 2 o’clock. 

(Whereupon, at 12:32 p.m. the committee adjourned to reconvene 
“ at 2 p.m. of the same day.) 
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AFTERNOON SESSION 


The hearing was resumed at 2:15 p.m., pursuant to the recess, 

The CuarrMan. The committee will come to order. 

The Chair might state that we regret that we have been delayed, 
The House was “considering as a Committee of the Whole the 5. 
minute rule on the bill. Of course, we could not, under the rule, 
operate while the bill was being considered. We had to wait until 
we got on another bill scheduled for today. 

Mr. Younger ? 

Mr. Younger. Some time ago I asked that Bureau of Education 
on Fair Trade give us some statistics on the failures of retail trade 
institutions. They have now furnished this and may I have per- 
mission to put it into the record ? 

The CuatrmMan. Without objection. 

(The statistics referred to follow :) 

MARCH 23, 1959, 


tETAIL STORE CLOSINGS, INCLUDING COMMERCIAL FAILURES—AN ANALYSIS By 
BUREAU OF EDUCATION ON FAIR TRADE 


Table I shows commercial failures in the United States for the years 1953-5 
inclusive. In this 5-year period of great prosperity, 57,342 business enterprises 
failed. Of this number, 21,228 were small retailers. Their failures accounted 
for 41 percent of all failures during this period. 

Table II correlates retail failures with retail closings for all reasons. Retail 
failures in 1958 were the highest by far for any year of the postwar period. 
But commercial failures represent only a small percentage of total store clos- 
ings. It is significant, however, that the percentage of commercial failures 
te total store closings has been climbing alarmingly since 1952, reaching in 
1957 its highest point of the postwar period. If that percentage remained the 
same in 1958, it would indicate almost 160,000 retail store closings during the 
past year. 

Table III shows retail failures in 1953 and again in 1957 for the United 
States as a whole, as well as for that portion of the country represented by 
(a) the fair trade States as at the end of 1957 and (b) the other States. It 
will be noted that the increase in retail failures in the fair trade States was 
less than that for the United States as a whole. The increase in retail fail- 
ures in the other States (including the District of Columbia) was substantially 
higher than that for the United States as a whole. Moreover, the increase in 
retail failures in the other States was three and one-half times that of the 
failure performance of retailers in the fair trade States. 

Table IV makes a similar comparison of retail failures, 1953 and 1957, in 
12 specific fields of retailing. In all of these fields but one (automobile deal- 
ers), fair trade is practiced, in greater or lesser degree, by manufacturers. 
Eleven of these retail fields show the same pattern of failure as is noted for 
total retail failures; i.e., the rate of increase in failures in these 11 fields was 
lower in the fair trade States than in the areas without fair trade. In one 
field of retailing—books and stationery—the rate of failure was lower in the 
nonfair trade States. While many factors account for retail failures (as well 
as for store closings), the pattern of difference reflected in table IV would 
seem to indicate that fair trade, or its absence, is a significant factor affecting 
retail failures. 

Businesses, particularly small businesses, are dying at a rate topping any- 
thing seen since the 1930's. At the same time, the business birthrate is slow- 
ing down. In 1957, according to Sylvia F. Porter, a business analyst whose 
syndicated writings are published by many newspapers, business births were 
below both 1956 and 1955. The year 1957, the accompanying tables show, found 
the highest number of retail store closings during the postwar period, as well 
as the highest number of retail failures in the period up to that year. As table 
II shows, the 1957 high in retail failures was exceeded in 1958. 
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TABLE I.— Bankruptcies in the United States, 1953-57, inclusive 


— Sid scandens 
Total 

1953 1954 1955 1956 1957 number 

ee ——- 7 - = 
Total bankruptcies 8, 862 11, 086 10, 969 12,686 | 13,739 57, 342 
oe 4, 381 5, 491 5, 339 6, 341 6, 895 28, 447 
as. ee 933 1, 132 1, 164 1, 207 1, 236 5, 672 
vanufacturers x 3, 548 4. 463 4, 466 5, 138 5, 608 23, 223 
Total smal] business 5, 700 7, 280 7, 197 8, 184 8, 700 37, 061 
eilers 3, 257 4, 167 4, O57 4,721 5, 026 21, 228 

Qmall retailers 

— wholesalers 489 603 632 625 604 2, 953 
soa manufacturers 1, 954 2, 510 2, 508 2, 838 3, 070 12, 880 


oe ot 
1 Small business is here defined as a bankrupt concern with $25,000 or less in liabilities, 


RECAPITULATION 


Total bankruptcies in the Unit d States, 1953-57 


Percent representing small business (retailers, wholesalers, manufacturers 
Percent of small business bankruptcies representing retailers and wholesalers only 
Percent of total bankruptcies In largest single classification—small retailing 


Source: Dun & Bradstreet. 


TABLE II.—WStore closings and failures 


Retail store 
closings 


Retail 


Year failures 


1946. ..----------- 65, 500 304 
17....----- - — 76, 500 1, 222 
fprces - 98, 500 2, 185 

—" 7 - - 115, 500 4, 246 

115, 000 4. 429 

123, 700 4, ORS 

125, 800 3. 833 

138, 400 4, 38] 

139, 100 5. 491 

136, 700 5, 339 

142, 900 6, 341 

146, 200 6, 895 

7 pial <2-2-- 7,514 


Sources: Store Closings—U.S. Department of Commerce; Retail Failures— 


TABLE III.—Total retail failures, 1953 and 1957 





1953 | 1957 
nln ancncudacciascaneuneta sewsuepaiees toe 4, 380 | 6, 895 
EDs snc acnccccccccencssph paged ea-bplgitiesee 3, 762 5, 355 | 
Other States ........... wel eR Ee eee eee ro 618 , 540 | 


1 As at the end of 1957. 
Source: Dun & Bradstreet. 


Dun & Bradstreet. 
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Percent 
of total 
U.S. 
bank- 
ruptcies 


49. 6 
¥.5 
40.4 


(4.6 


41.0 


bt 
NS on 
~~ 


57, 342 
Percent 
64.6 
65. 2 


41.0 


Percent of 
failures to 
closings 


nec 


Percent of 
increase 


57. 42 
42. 34 
149. 19 
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TABLE IV.—Failures by retail store classification, 1953 and 1957 




















$$ 
1953 1957 Percent of 
increase 
a 
Appliances: ‘ 
ahs Guinens nud idkeeGkeRGsternee sel inanwines 348 436 0 
PPE cacthasicteens ccecccbybetusewdsatwweiendece 299 310 te 
ae 49 126 we 
Drugstores: Md 
Sa Se ee i ap aa meas eean 123 162 aL7 
kane oee isoneuaocee . 90 113 25 
Ne es eee. aisha os au toweb eee 33 49 a. 
Hardware and farm equipment: § 
ee a ee eee 69 164 137.63 
OS SS ee eee oe sda Mine Ls 59 103 "4 5 
ne Satu wanetapeadanion ; 10 61 510 ( 
Jewelry: E 
as aa ital cei a eat ee et una cebnninloe ( 53 90 60.§1 
dk RE Be SS i 43 71 65.12 
Others aa ia thesia nim Aaatiieaie 10 19 0.0 
Filling stations: ; 
eres Slots SUS et 126 390 00.5) 
LIE EEL OES OE Oe Ke ee 114 295 158 7 
Others FN Re ncaa bee cecse neko Mud blk baled 12 95 691 8 
General merchandise: ie 
United States_........-- sioneichiebinl ised ts naescintecsbvnieiedtpaimaah en cca dh 149 265 7.8 
I a a ica a aan hate doen rb 116 175 35.34 
SNE ia osu ink An in ddemadabbnbhivatewewatndenunicns 33 90 172.3 
Auto dealers: 
RIN oo. ota ote es Je Sic utede waka sone 219 233 6.4 
BE OE NRE nc enn ostedediwbdnadoseeiicd. fe 166 171 3.01 
EE ie tac auatnns caparcncamdasenantenkaee ancbseaee 53 62 16,% 
Food and liquor: j 
United States_____-- eiccgaarne ie sabia aeba aida engines 888 1, 096 2, 49 
Re, Se eee eae perl 777 916 17.99 
Otiers.......... adh rian gk si6e-esqpad amiipedcgnaitias oa aioe actrees ssehaies toupee beer’ al lll 180 62.16 
Apparel and accessories: 
a i i. Sale ae dt aa a geninen 596 1, 122 88% 
IEE Sood obvck nae Ett aduasccnewanndnnenand 495 850 71.71 
Dir he sa See eee anna 55 Maser iake dec cdenesancncaees ‘ 101 272 169, 31 
Furniture: 
PR Git Wur svar nwcpaceccusnensianeetieacadeemmes 246 421 71.14 
Fair trade States_......._- jadi nommndee malas asad ahaa 205 333 62. 
ee teste. eee a wedasibcansceaadidenuceds 41 88 87, 
Furnishings and equipment: 
iis hal nec cmadencccuians aad ex siwond 117 147 25. 
IR, vig cnininth ba ouk sa amunedasadatcasedicaace< 112 121 8 
pe eRe en cc hcshn cee uatanadagesdsstosatccuoues ig 5 26 420, 
Book and stationery: 
0 OE SR LAE stn ina bead aon ein 33 43 20.3 
fd” =e peasseneebeues wetsae 3 28 37 22.1 
i. Lpiewwind dee Paneaws aaa t céeueas need anes 5 6 0.0 


The Cuatrman. The first witness this afternoon will be Rev. Rob- 
ert J. McEwen. Father McEwen, we are very glad to have you here 
today. We know that you have been around ia for several days as 
have some others. 





STATEMENT OF REV. ROBERT J. McEWEN, S.J., CHAIRMAN, DEPART- 
MENT OF ECONOMICS, BOSTON COLLEGE, CHESTNUT HILL, MASS, 
AND CHAIRMAN, ADVISORY CONSUMER COUNCIL OF THE AT. 
TORNEY GENERAL OF MASSACHUSETTS 


Father McEwen. Thank you, Mr. Chairman. 

The Cuatrman. I think you might want to identify yourself, 
Father McEwen. I believe you are Chairman of the Department of 
Economics at Boston College. 

Father McEwen. That is right, Mr. Chairman. 

The Cuarrman. And Chairman of the Advisory Consumer Cou- 
cil to the Attorney General of Massachusetts. 
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Father McEwen. I would like to include the statement as a whole 
inthe record. Then I will comment briefly on it. 
The CuarrMAN. I have two statements here. Which one do you 


ean ? 
"Father McEwen. One is my testimony which I would like included 
at this point in the record. 

The CHarRMAN. It will be included in the record. 

(The statement referred to follows :) 


TestIMONY OF Rev. Rosert J. McEwen, S.J. CHAIRMAN, DEPARTMENT OF Eco- 
nomics, BosTON COLLEGE, CHESTNUT HILL, MAss., AND CHAIRMAN, ADVISORY 
ConSUMER COUNCIL, ATTORNEY GENERAL OF MASSACHUSETTS 


Mr. Chairman, my name is Robert J. McEwen. I am an associate professor 
of economics and chairman of the department in the university at Boston Col- 
lege. In addition, I am the chairman of the advisory consumer council to the 
attorney general of Massachusetts, the Honorable Edward J. McCormack, Jr. 
For the record, the membership of this advisory consumer council is as follows: 
Mr. John Cort, Newspaper Guild ; Dr. Virginia Galbraith, Mount Holyoke College; 
Prof. Philip Gamble, University of Massachusetts; Prof. Joseph Golemme, North- 
eastern University; Attorney John Graham, Northeastern University; Prof. 
James R. McPherson, Boston College, Mrs. Martha O’Neil, Teachers Federation; 
Prof. Arnold M. Soloway, Harvard University; Prof. Colston Warne, Amherst 
College. I may say that our position on the question of fair trade is a unani- 
mous one. 

I, myself, have specialized in teaching courses in the social responsibilities of 
business, in the socioeconomic teaching of the churches, in money and banking 
and in business ethics. On the subject of fair trade legislation, I have been 
doing research and writing for the last 9 years. 

My testimony will bear witness to the fact that philosophers and economists 
in the Judeo-Christian tradition are vitally interested in the practical problems 
of the business civilization and in governmental interventions with business 
activity. 

Political and economic policies and actions, particularly those dealing with the 
rights and wrongs of business conduct, are fundamentally moral and ethical de- 
cisions. If right principles of justice and honest objectives guide us to the selec- 
tion of correct and just practical policies, the whole moral tone of our society 
will remain healthy. On the other hand, a dangerous cynicism will pervade the 
minds and souls of the people if they are told that practical decisions of Gov- 
ernment are based solely or mainly on narrow or selfish pressures. 

The specific focus of my testimony will be on the aspect of desirable public 
policy for governmental action in this area of price regulation. My viewpoint 
will blend economic, social, and ethical considerations. 


THE KILLING OF THE PRICE SYSTEM 


We used to think that in any discussion of American business problems it 
could usually be assumed that all participants would agree on the desirability of 
a functioning price system. It is most discouraging, therefore, to find that lead- 
ing economists and governmental officials have been forced in recent days to 
warn U.S. business that a return to wage and price controls by the Federal 
Government was probably necessary as a solution to the problem of administered 
prices and inflation. Such despair in the possibilities of a pricing system and 
a market system, manifested by this call for price-fixing laws and wage and 
price controls, makes one wonder about the traditional conservative opposition 
to all forms of socialism. By and large, it is the traditionally conservative 
groups that are now clamoring for these price-fixing laws. 

I have no hesitation in stating bluntly that those businessmen who are thus 
advocating a uniform price for every product in every store where it is sold, and 
who are thus cooperating in stifling the price system and the market system as 
the regulator of our economy—such men are leading us into the Socialist-state 
economy by the back door. 
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SUMMARY CONCLUSIONS 


At this point, I wish to summarize for the committee the conclusions og my 
study of fair-trade laws in the following five points: 

(1) There is no sufficient justification for lending public legal support through 
fair-trade price fixing to the objective of protecting trademarks or channels 
of distribution for the private manufacturer. While these may be legitimate 
private goals, there is no evidence that they constitute such a valid object of 
publie concern that price-fixing laws are necessary, 

(2) The consumer protection argument cannot be taken seriously. Consumer 
organizations deny such a need. The sponsors of fair trade have not been 
recognized as champions of the consumer. No independent evidence of the 
need for consumer protection of this nature has been found. The statisticg) 
evidence advanced by fair trade advocates was found to be inadequate, false 
or misleading. Errors of statistical procedure have vitiated every attempt to 
produce statistical proofs. 

(3) There is merit to the argument that small business must be given some 
form of special assistance. Fair trade laws are not the proper instrumentality 
to give this aid to small business. They probably do the small man more harm 
than is realized, particularly because they raise the general cost of doing bygi- 
ness and invite chainstore competition with specialty shops. 

(4) The concept of competition in business that is found to be implicit iy 
the fair trade position is distorted and deficient. It is inadequate to fulfill the 
functions of competition as conceived by Christian price-justice doctrine. It jg 
deficient because: (a) it excludes seller competition completely from the retail 
level and (0) it really makes possible the exclusion of price competition eyep 
at the manufacturer level in many industries. The fair trade position implies 
the desirability merely of interproduct competition. Both Christian price justice 
and the U.S. antitrust laws imply interseller competition. Only the latter is 
able to supply a theory of the function of the retailer that makes it clear 
that retail distributors perform a real economic service to society worthy of 
a justified financial reward. 

(5) The inadequacies of legal measures which attempt the direct contro) 
of prices and the undesirability of adding public law sanction to privately fixed 
prices supply further motives for concluding that fair trade laws are not in 
harmony with the principles of price justice. 

Before I go any further let me emphasize that the first principle I teach my 
students with regard to retail business is the following proposition: By and 
large, the only real protection for the consumer is his own knowledge and trust 
in the skill and integrity of the retailer from whom he makes a purchase, | 
realize that there do exist certain unethical practices by a small minority of 
retailers. I realize too that frustration at the unfairness of some of these tae- 
tics has been partially responsible for the demand for governmental protection 
such as is thought to be given by fair trade laws. For that reason, I have some 
sympathy with the small businessman and his emotional demand for price 
fixing laws. 

THE CONSUMER PROTECTION PURPOSE 


An evaluation of the consumer protection purposes of the fair trade laws isa 
difficult and complicated task. The difficulty comes not so much from the prob- 
lem of deciding the economic effects of fair trade on the consumer, but from a 
host of noneconomic considerations. 

First, these are laws allegedly designed to protect consumers and the public 
interest. But they are violently opposed by the recognized consumer organiza- 
tions and the labor organizations and by the departments of the Federal Gov- 
ernment that are specifically charged with safeguarding the consumer interest 
and that of the public in general. 

Secondly, the objects from which the consumer is to be protected seem to 
vary with the case in hand—and in general seem to embrace the whole world 
with which the consumer comes into contact. He is to be protected from him- 
self, from his unscrupulous retailer, from the manufacturer who deteriorates 
quality, from a dealer who does not give service (which the consumer may not 
want but apparently should have), from high prices, from low prices, ete. 
Furthermore, in the case of the liquor fair trade laws, the consumer is to be 
protected from the moral degradation involved in the overindulgence which 
would be stimulated by lower prices. 
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Finally, most of the so-called statistical evidence that this writer found in the 
i ture of the proponents of fair trade is to be viewed with extreme skepti- 
asm, particularly evidence purporting to show that polls of consumers reveal 
support for fair trade. 
HIGH PRICES 


The argument on consumer protection from high prices through fair trade laws 
is also marked by doubtful statistical data. One NARD representative has 
made the assertion that: “To mean anything, comparative price figures must 
resent averages, not exceptions.” Statistically, however, that proposition is 
open to question. For some purposes averages may be the best comparative 
measure. But they are incomplete without an added measure of dispersion. 
For other purposes, the range of price quotations may be the really significant 
item. For the protection of the consumer who is willing to look around and 
compare prices in different stores, the possibility or mere availability of a low 
price is extremely important. This is the precise difference between a fair 
trade and a nonfair trade area. Even if the average price in a nonfair trade 
area should be higher, and the range or spread of prices greater, the consumer 
who was interested in getting the most for her money would be better off because 
she at least had a chance of finding the lowest price. In a fair trade area, even 
with a lower average price, the consumer would be deprived of this advantage. 

On the face of it, therefore, the argument that fair trade prevents exhorbitant 
prices from being charged the consumer is a little difficult to accept in view of 
the fact that fair trade laws set minimum and not maximum prices. The 
proper Way to prevent high prices, as is evident from wartime price controls, 
is to set maximum limits. This is now permitted in England and Canada, and 
this writer would suggest that the same permission be given manufacturers in 
the United States—if any power over price is to be given them. 


QUALITY 


The consumer is also supposed to be protected by fair trade laws with regard 
to the quality of products. A congressional friend of fair trade has the matter 
thus: 

“The consumer has confidence in brand merchandise, he has the desire to 
purchase brand merchandise, and if he can have confidence in a uniform price, 
he will trade in many instances with the small businessman * * *. If he desires 
to buy unbranded merchandise, he also has this field to explore but he does so 
on his own judgment and at his own risk.” 

The implications of this last statement for the retailing profession are both 
manifold and dangerous. Either (1) the retailer also is incapable of judging 
the intrinsic merits of unbranded goods or (2) if he is capable of so doing, he is 
mwilling to act as the consumer’s guide in the selection of such merchandise. 


| Otherwise, why must the consumer act on his own judgment and at his own 


risk? 
If the retailer is an expert in his field, the customer should be able to depend 


| upon that expert knowledge to make intelligent purchases of both branded and 


| and fixed. This is a truly remarkable non sequitur. 


consumer really has some choice about price. 


unbranded goods—but it should be especially valuable in the case of the latter. 


A curiously twisted argument is advanced by fair trade proponents. They say 


| that products are very complex, sales people are unskilled in technical details 


of product qualities, and consumers are completely ignorant—therefore, brand 
reputation is important to establish consumer confidence either in the manufac- 
turer or in the retailer, or both. Therefore, the price of the brand must be set 
All the argument can legiti- 
mately prove is that consumers’ ignorance leads them to try to supply for their 
lack of knowledge by trust in the knowledge and integrity of the seller or maker. 
Prices are not directly involved at all in this line of reasoning. 
But the fair trade proponents are aware of this and they try to show that the 
He can always buy the product 
of some other manufacturer—who, also, presumably, will be setting his own 
price. And in a large sense, all articles are in competition with one another, 
“diamonds compete with Cadillacs”. This is somehow supposed to prove that 
ina system such as ours the consumer is the final arbiter in the market. 
It is necessary to emphasize that what this type of argument involves is simply 
a denial that the consumer market should have a say in determining the prices 


of individual brands. Price is not to be one of the considerations subject to 
Consumer voting in the market. 
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Mr. 
There is an element of subjectivism and relativism in these arguments about Fat! 
brand reputation that is quite alarming, especially when it is used as q h 
for national legislation. In view of money and time spent by a manufa | attac: 


“in establishing the consumer acceptance for his brand, he has provided the ep. Mr. 
sumer with some standard measure (imagined or real) which enables the gop. _garvice 
sumer to make his choices with greater confidence.” It apparently matters little Fat! 
whether this confidence is well founded or not. As long as the manufacturer 
has spent a lot of money creating it, it must be protected. This attitude, to Mr. 
amounts to a denial of the possibility of any retailer acting as the “eyes and 
ears” of consumers in helping them make reasonable choices of competing com- 
modities and prices. Their function as reputable advisers to their customers jg counse 
abolished and they are reduced to vending machines, puppets on the strings of Mr 
the manufacturers. Above all, the customers must be preserved in that cop. ! 
fortable feeling of getting full value for his money. This is really the economic F at 
of illusion. What possible objective meaning can the maximization of welfar I lik 
have under such circumstances? bution 
Furtherniore, even if some of these contentions on the subject of loss leader th U 
and consumer knowledge are true, are such irrational reactions justification fo : 
legal action to perpetuate them? Especially when, in large measure, they are that s¢ 
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= 
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due to the advertising by the makers? appear 

The slur to consumer knowledge and intelligence that is implicit in the log.  gniver 
leader argument was recognized by Mr. McGuire during the House debate. One Mr.. 
of the very few speakers to bring the point out into the open, he said: F atl 


“Tt can be argued, I suppose, that Mrs. Smith may be smart enough and de 
termined enough to buy only the customer-bait items. If she does, she will get not pu 
bargain; but Mrs. Jones and Mrs. Brown and all the other customers will surely | what y 
pay for Mrs. Smith’s bargains. If all customers were smart enough and deter. The 
mined enough to see through the price-juggling tricks of retailers who prefer to 
compete unfairly, you can be sure that loss leaders would no longer be profitable matter 
and would, therefore, immediately disappear from the marketplace.” Mr. | 

If that is an accurate statement of the problem, and this writer agrees that | contrib 
it is, there are two avenues of solution open. One is the way of intelligence and Fath 
freedom—let Mrs. Smith obtain the reward for being a smart shopper. Mean- | were 


while use every means to increase the knowledge and sharpness of Jones and 
Brown so that they will become like Mrs. Smith. Thus, the natural forces of Mr. 
the market, namely, intelligent buyers and sellers, would soon tell the merchant | The 


whether loss leaders were profitable and desirable or not. are her 
The other way, which is the solution reached by fair traders by some miracle Fath 

of twisted logic, is the way of ignorance and compulsion. Mrs. Jones and Mrs, 

Brown are to be left alone in their ignorance, simplicity, and laziness, and Mrs. The | 


Smith is to be prevented from receiving a reward for diligent shopping, because Fath 
storekeepers must offer to each and all identical prices. By all standards of | advisor 
justice, this is a further deterioration of the perfection of the natural forces , ; 
» of their 
operating to make a correct market. Ido: 
Such tremendous distortions introduced into the economic system as a conse- 0 
quence of the fair-trade laws completely overshadow the private advantage of | and ecd 
some individual manufacturers which may be served by the system. Therefore, in the ] 
on balance, the consideration of the trademark protection and the consumer pro | mental 
tection arguments must conclude that no moral or economic justification for fair It j 
trade can be found in those objectives. ( itis 


Father McEwen. The other two I would like to include as exhibits me 
Both are statements presented to the Massachusetts legislature, the lieie 
committee on mercantile affairs, last March 5. | "9 

The Cuarrman. That can be included in the record at the coneli- | Talee 


sion of your testimony. 
Father McEwen. Thank you, Mr. Chairman. I will not read the of econ 


membership of that consumer council in Massachusetts, but it is | c 
printed in the statement. The membership is composed of roughly | py, 5 
10 professors of law and economics and accounting from various UII | - 
versities in this Commonwealth. mae 


Mr. Mack. Mr. Chairman. 
The CyHarrman. Mr. Mack. 


and Go 
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Mr. Mack. May I ask is this advisory council is a State agency ? 


shout | Father McEwen. It is a personal creation of the attorney general 
basis gttached directly to his own office. 
| Mr. Mack. In other words, are these people reimbursed for their 
, ices ? 

itl Se aher McEwen. No, it is unpaid, voluntary. 

turer Mr, Mack. Is this set up by an act of the legislature? 

>to, father McEwen. No; not yet. It is set up by the attorney general 
fm | in his own office just as Governor Harriman had set up a consumer 
ersis _cgunsel in his own office in New York. 

esot Mr, Mack. These people are not employed by the State? 

boo Father McEwen. No, there is no compensation of any sort involved. 
fhe | like to think of it, Mr. Mack, as part of the university’s contri- 


bution to public service—just as i view my presence here as part of 
adets the University’s contribution to the public service. I understand 
mn for that some people have wondered how my expenses are being met to 
appear before the committee. I must say it 1s the . agataar of the 
slo: | ggiversity performing what hey consider as a public service. 

One Mr, Mack. Then you are an official representative of the university ? 
Father McEwen. I am designated and permitted to come but I am 

not putting the university’s view officially on the record, if that is 
= h ; ou Suan 
surely | wha ° 
deter. et eniversity, as such, would take no particular stand on this 
matter. 

Mr. Mack. I just wanted to make certain that I understood their 
s that | contribution to public service. 
ceand,; Father McEwen. Their contribution is to let interested individuals 
Mea. | participate in the committee process. 
lhe Mr. Mack. Thank you, Mr. Chairman. 
rchant | The CuamrmMan. So that there will be no misunderstanding, you 

are here, then, in your own individual capacity ? 
re | Father McEwen. Correct, Mr. Harris. — 
avn lheCwamman. And not for the university ? 
ecause | Father McEwen. That is right. And as the representative of this 
rds of | advisory consumer council, I am representing a unanimous opinion 

forces | of theirs on this question of fair trade. 

cons -L do want my testimony to bear witness to the fact that philosophers 

tage of | and economists in the Judeo-Christian tradition are vitally interested 
refore, | in the practical problems of the business civilization and in govern- 
i mental interventions with this business activity. 
“| Tt is important that the public realize that decisions taken by its 
hibits elected representatives are taken after consideration of principles of 
im. justice and honest objectives guiding us to the selection of correct 
a rer wise . dangerous cynicism would pervade the minds 
and souls of the pie. 

[also want it clear that the specific focus of my testimony is a blend 
ad the of economic, of social and of ethical considerations, all bearing on the 
tits\ 8 t of desirable public policy for governmental action in this area. 
oughly | Ye used to think, Mr. Chairman, that the discussion of American 
anak | business problems could usually assume that all participants would 

| agree on the desirability of a functioning price system. It is most 
ing, therefore, to find in recent days leading economists 
aid Government officials who have been forced to warn U.S. busi- 
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ness that a return to wage and price controls by the Federal Gover, 
ment was probably going to be necessary as a solution to the probley 
of administered prices and inflation. 

Such despair in the possibilities of a pricing system and a niarke | 
system, manifested by this call for price-fixing laws and wage anj 
price controls, makes one wonder about the traditional conservatiy, 
opposition to all forms of socialism. By and large, it is the tradition. 
ally conservative groups that are now clamoring for these price-fixing | 
laws. 

I have no hesitation in stating bluntly that those businessmen who 
are thus advocating a uniform price for every product in every stor 
where it is sold, and who are thus cooperating in stifling the price 
system and the market system as the regulator of our economy—gyeh 
men are leading us into the Socialist state economy by the back 
door. 

At this point, I wish to summarize for the committee the conelp. 
sions of my years of study of fair-trade laws in the following points: 

1. There is no sufficient justification for lending public legal sup. 
port through fair-trade price fixing to the objective of protecting 
trademarks or channels of distribution for the manufacturer. While 
these may be perfectly legitimate private goals, there is no evideng 
that they constitute a valid object of public concern. 

2. The consumer protection argument cannot be taken seriously, | 
Consumer organizations deny such a need. The sponsors of fair. 
trade have not been recognized as champions of the consumer. No 
independent evidence of the need for consumer protection of this kind ' 
has been found. The statistical evidence advanced by fair-trade ad- 
vocates was found to be inadequate, false, or misleading. Errors of 
statistical procedure have vitiated every attempt to produce statisti. 
cal proofs. 

3. There is merit to the argument that small business must be given 
some form of special assistance. Federal fair-trade laws are not the | 
proper instrumentality to give this aid to small business. They prob- 
ably do the small man more harm than is realized, particularly be- 
cause they raise the general cost of doing business and invite chain- 
store competition with specialty shops. 

4. The concept of competition in business that is found implicit in 
the fair-trade position is distorted and deficient. It is inadequate to | 
fulfill the function of competition as conceived by Christian price-| 
justice doctrine. It is deficient because: (a) it excludes seller com- 
petition completely from the retail level; and () it really makes possi- | 
ble the exclusion of price competition even at the manufacturer level 
in many industries. The fair-trade position implies the desirability 
merely of interproduct competition. Both Christian price justice and 
the U.S. antitrust laws imply interseller competition. Only ue 
latter is able to supply a theory of the function of the retailer that 
makes it clear that retail distributors perform a real economic service | 
to society worthy of a justified financial reward. 

5. The inadequacies of legal measures which attempt the direct 
contro] of prices and the undesirability of adding public law sanction | 
to privately fixed prices supply further motives for concluding that, 
fair-trade laws are not in harmony with the principles of price Justice 

Before I go any further, let me emphasize for the committee that tht 
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first principle I teach my students with regard fo retail business is the 
following proposition: By and large, the only real protection for the 
consumer is his own knowledge and trust in the skill and integrity 
of the retailer from whom he makes a purchase. I realize that there 
do exist certain unethical practices by a small minority of retailers. 
[realize, too, that frustration at the unfairness of some of these tactics 
has been partially responsible for the demand for governmental pro- 
fection Such as is thought to be given by fair-trade laws. For that 
reason, I have some sympathy with the small businessman and his 
emotional demand for price-fixing laws. sa 

Isuppose I should interject there a correction that it is not merely 
the small businessman who has been appearing before the committee 
but some of the largest concerns in the country so that I guess I will 
have to extend my sympathy to the large businessman as well as the 
small businessman and his emotional demand for price-fixing laws. 

An evaluation of the consumer protection purposes of fair-trade 
laws is a difficult and complicated task. The difficulty comes not so 
much from the problem of deciding the economic effects of fair trade 
on the consumer, but from a host of noneconomic considerations. 

First, these are laws allegedly designed to protect consumers and 
the public interest. But they are violently opposed by the recognized 
consumer organizations and the labor organizations and by the depart- 
ments of the Federal Government that are specifically charged with 
safeguarding the consumer interest and that of the public in general. 

Secondly, the objects from which the consumer is to be protected 
seem to vary with the case in hand—and in general seem to embrace 
the whole world with which the consumer comes into contact. He is 
to be protected from himself, from his unscrupulous retailer, from the 
manufacturer who deteriorates quality, from a dealer who does not 

ive service (which the consumer may not want but apparently should 

ave), from high prices, from low prices, et cetera, et cetera. Further- 
more, in the case of the liquor fair-trade laws, the consumer is to be 
protected from the moral degradation involved in the oyerindulgence 
which would be stimulated by lower prices. 

Finally, most of the so-called statistical evidence that this writer 
found in the literature of the proponents of fair trade is to be viewed 
with extreme skepticism, particularly evidence purporting to show 
that polls of consumers reveal support for fair trade. 

The argument on consumer protection from high prices through 
fair trade laws is also marked by doubtful statistical data. One 
NARD representative has made the assertion that: “To mean any- 
thing, comparative price figures must present averages not exceptions.” 
Statistically, however, that proposition is open to question. For 
some purposes averages may be the best comparative measure. But 
they are incomplete without an added measure of dispersion, which 
is the spread between the highest and the lowest price in the average. 

For other purposes, the range of price quotations, which is this 
spread, may be the really significant item. For the protection of 
the consumer who is willing to look around and compare prices in 
different stores, the possibility of mere availability of a low price 
is extremely important.. This is the precise difference between a 
fair trade and a non-fair-trade area. 
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_ Some studies, incidentally, which I ran about 3 years ago on Wash. 
ington, D.C., and Boston, revealed averages fairly close but the spread 
very great—and that is why that point is relatively important, 


Even if the average price in a non-fair-trade area should be higher, | 
’ 


and the range or spread of prices greater, the consumer who was jp. 
terested in getting the most for her money would be better off becaus, 
she at least had a chance of finding the lowest price. In a fair trad, 
area, even with a lower average price, the consumer would be de. 
prived of this advantage. 

On the face of it, therefore, the argument that fair trade prevents 
exorbitant prices from being charged the consumer is a little diffiy}; 
to accept in view of the fact that fair trade laws set minimum and 
not maximum prices. The proper way to prevent high prices, ag ig 
evident from wartime price controls, is to set maximum limits, This 
is now permitted in England and Canada, and this writer would 
suggest that the same permission be given manufacturers in the United 
States—if any power over price is to be given them at all. 

The consumer is also supposed to be protected by fair trade laws 
with regard to the quality of products. A congressional friend of 
fair trade has put the matter thus: 

The consumer has confidence in brand merchandise, he has the desire to pur. 
chase brand merchandise, and if he can have confidence in a uniform price, he 
will trade in many instances with the small businessman * * * 


If he desires to buy unbranded merchandise, he also has this field to explore 
but he does so on his own judgment and at his own risk. 


| 
| 


The implications of this last statement for the retailing profession | 


are both manifold and dangerous. 
I have, on this point, not gone into all the testimony I gave the 


committee last year on the function of the retailer and the function | 


of competition at retail. I have tried to bring out mainly new ma- 
terial in the statement this year, knowing that “ theory of the 
functioning of a retailer and what fair trade laws do 


to the proper 
function of a retailer is in the record. That is in the testimony Males 


your committee last year. 

But the implications of this statement from the congressional de- 
bate on the McGuire Act are alarming. Either that means that the 
retailer also is incapable of judging the intrinsic merits of unbranded 
goods, or, if he is capable of doing that, he is unwilling to act as the 
consumer’s guide in the selection of such merchandise. Otherwise, why 
must the consumer “act on his own judgment and at his own risk!” 

That sounds like a self-service store where the retailer was not going 
to give him a bit of help or advice. 

If the retailer is an expert in his field, the customer should be able 
to depend upon that expert knowledge to make intelligent purchases 
of both branded and unbranded goods—but it should be especially 
valuable in the case of the latter. 


A curiously twisted argument is advanced by fair trade proponents | 


in this connection. They say that products are very complex, sales 


people are unskilled in technical details of product qualities, and | 


consumers are completely ignorant—therefore, brand reputation 18 
important to establish consumer confidence either in the manufacturer 
or in the retailer, or both. Therefore, the price of the brand must be 
set and fixed. 
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This I say is a truly remarkable non sequitur. All the argument can 
jegitimately prove is that consumers’ ignorance leads them to try to 
supply for their lack of knowledge by trust in the knowledge and in- 

ity of the seller or maker. Prices are not directly involved at 
ain this line of reasoning. 

But the fair trade proponents are aware of this and they try to 
show that the consumer really has some choice about price. He can 
always buy the product of some other manufacturer, who also, pre- 
sumably, under the permission given by the law, will be setting his own 

rice. And in a large sense, they say, all articles are in competition 
with one another, “diamonds compete with Cadillacs.” This is some- 
how supposed to prove that “in a system such as ours the consumer is 
the final arbiter in the market.” : 

It is necessary to emphasize that what this type of argument in- 
yolves is simply a denial that the consumer market should have a 
say in determining the prices of individual brands. Price is not to 
be one of the considerations subject to consumer voting in the market. 
That is what businessmen mean when in private conversation they 
will tell you that they love their competitors to compete on everything 
ina good, clean, competitive way. When you press them for what 
that means, it means on everything else but do not touch the price. 
Let us agree to the price range and then compete on services and pack- 
aging and all the rest of it. So, good clean competition in a large 
area of America business means competition on everything but price. 

There is an element of subjectivism and relativism in these argu- 
ments about brand reputation that is quite alarming, especially when it 
isused as a basis for national legislation. In view of money and time 

nt by a manufacturer “in establishing the consumer acceptance for 
his brand” and they go on to say “he has provided the consumer with 
some standard measure (imagined or real) which enables the consumer 
to make his choices with greater confidence.” It apparently matters 
little whether this confidence is well founded or not. As long as the 
manufacturer has spent a lot of money creating it, it must be protected. 
This attitude, too, amounts to a denial of the possibility of any retailer 
acting as the “eyes and ears” of consumers in helping them make rea- 
sonable choices of competing commodities and prices. Their function 
as reputable advisers to their customers is abolished and they are re- 
dated to vending machines, puppets on the strings of the manufac- 
turers. Above all, the customers must be preserved in “that com- 
fortable feeling of getting full value for his money.” This is really 
the “Economics of illusion.” What possible objective meaning can the 
maximization of welfare have under such circumstances ? 

As a digression, I may recall to your minds an experience an electri- 

cal dealer narrated to me after the suspension or anise or whatever 
you call it of fair trade during the last year or so. He pointed to an 
mbranded electrical article in his shop and said, “You know, since 
fair trade has gone off that unbranded article has been selling like hot 
cakes.” ; 
_ Isaid, “Do you mean to say that the abolition of fair trade and the 
interjection of price competition bringing the prices and the popu- 
larity of the national brands down a bit has helped competing manu- 
facturers to get going ?” 

He said, dy es.” 
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T said, “What is the quality of the two articles?” 

He said, “Almost identical.” 

So that this abolition of fair trade had actually permitted a smajj | 
manufacturer to take a slice out of the market of one of the large 
ones. 

Incidentally, I have a personal example. Due somewhat to the ip. 
fluence of this committee, I believe, and the chairman’s efforts jy 
getting a certain rate bill passed several years ago, according to the 
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airline fare bill at the moment all airlines were given permission and keepers 


certain airlines have availed themselves of the permission of giy} 
half fares on a standby, space available, basis to clergy. Now, 
went to one of our airlines in Massachusetts, called Northeast Ajp. 


lines, which is one of the few that have availed themselves of th | 


privilege of doing that. They run about three flights in the mornin 
or early afternoon to Washington. Now, at some inconvenience tg 
myself, both as to time and as to the possibility of not getting a seat, 
I bought a Northeast Airlines ticket. If the price differential had 
not been there, I would not have even called Northeast Airlines, | 


would have taken American which goes every hour on the hour, J | 


would not even have thought of Northeast Airlines. The slight in. 
convenience is worth the saving. Now, to my mind, that is a concrete 
example of how the ability of a small man to offer a price differential 
will attract to him some business which otherwise would have gone 
to the big concern. I use that as an example to say that uniform 
prices will build the monopolies bigger, as in this case it certainly 
would have. American would get all my business if I did not get a 
price saving on Northeast. 

That is something to think about when you talk about the virtues 
. of uniform pricing and it is what I mean when I say that the small 
man may be doing himself more harm than he thinks. 

Furthermore, on the subject of loss leaders and the so-called 
ignorance of consumers, if some of these contentions about loss 
leaders and consumer ignorance and knowledge are true, are such 
irrational reactions justification for legal action to perpetuate them! 
Especially when, in large measure, they are due to the advertising by 
the makers ? 

The slur to consumer knowledge and intelligence that is implicit in 
the loss leader argument was recognized by Mr. McGuire during the 
House debate. One of the very few speakers to bring the point out 
into the open, he said : 

It can be argued, I suppose, that Mrs. Smith may be smart enough and 
determined enough to buy only the customer-bait items. If she does, she will 
get a bargain; but Mrs. Jones and Mrs. Brown and all the other customers will 
surely pay for Mrs. Smith’s bargains. If all customers were smart enough and 
determined enough to see through the price-juggling tricks of retailers who 
prefer to compete unfairly, you can be sure that loss leaders would no longer 
be profitable and would, therefore, immediately disappear from the marketplace. 

If that is an accurate statement of the problem, and this writer 
agrees that it is, there are two avenues of solution open. One is the 
way of intelligence and freedom—let Mrs. Smith obtain the reward 
for being a smart shopper. Meanwhile, use every means to increas 
the knowledge and sharpness of Mrs. Jones and Mrs. Brown so that 
they will become like Mrs. Smith. Thus, the natural forces of the 
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market, namely, intelligent buyers and. sellers, would soon tell the 
merchant whether loss leaders were profitable and desirable or not. 

The other way, which is the solution reached by fair traders by 
sme miracle of twisted logic, is the way of ignorance and compul- 
on. Mr. Jones and Mrs. Brown are to be left alone in their ignor- 
ance, simplicity, and laziness and Mrs. Smith is to be prevented from 
reeiving a reward for diligent shopping. Why? Because store- 
jeepers must offer to each and all identical prices. By all standards 
of justice, this is a further deterioration of the perfection of the 
natural forces operating to make a “correct” market. 

Such tremendous distortions introduced into the economic system 
as a consequence of the fair trade laws completely overshadow the 
private advantage of some individual manufacturers which may be 
grved by the system. Therefore, on balance, the consideration of 
the trademark protection and the consumer protection arguments 
must conclude that no moral or economic justification for fair trade 
can be found in those objectives. 

I want to emphasize to the committee, as many previous witnesses 


| have done, that we are all in sympathy with the objectives of pro- 
| tecting as far as possible the small independent businessmen. 


We are all in agreement that anything like an unethical practice 
must be abolished and prevented. There is no disagreement on those 
goals. sh 

My main and chief disagreement with the present series of attempts 
to get legislation is on the means. I do not believe that fair trade 
price-fixing is either a good means to get those goals that are alleged 
or, 1 might add, even a possible means. I do not even think it will 
get what it is supposed to get. I think there will be ample evidence 
that this will be bad economics, it will be bad law. Other things 
will be necessary to treat the problems I admit but interference with 
the price and the market system by the Federal Government’s per- 
mission is something that should never be attempted. 

Actually, the hearings in this past week have raised a couple of 
points in my mind that I should make explicit. The first relates to 
the financial burden of this law. You heard testimony this morning, 
according to which this bill will make it an unfair practice under the 
Federal Trade Commission Act to deviate from the price arbitrarily 
st for the retailer in sales to consumers. 

The Federal Trade Commission, therefore, is obliged to prosecute 
violations of manufacturer-set prices. 

Is it fair to ask the general consuming public, which will have to 
bear the burden of these higher prices for branded goods, also to pay 


| higher taxes for the prosecuting costs of the Federal Trade Com- 


mission ¢ 

Is it right to shift these enforcement costs from the private com- 
panies to the general taxpayer of the United States? 

I think not. Before this law should even be considered, I would 
suggest that a substantial franchise fee be levied on all companies avail- 
ing themselves of the Federal privilege granted by the Government 
through this bill. 

Before any company could fix prices it would have to pay this 
yearly franchise or tax. 

Something like this surely will be necessary if Congress is going to 
be asked to add millions of dollars annually to the budget of the 
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Federal Trade Commision to take care of prosecution of fair trad, 
cases. One company alone, as you heard this morning, used to spend 
about a million dollars annually to bring such fair trade suits. Wil 
Congress want to spend an extra million dollars annually out of the 
taxpayers’ money to add to the Federal Trade Commission’s budget tg 
help this one company police its fixed prices? And how many addj. 
tional millions of dollars will be required for all the other companies 
in the United States? And what will happen under those circyn. 
stances to the much cherished and much beaten concept of a balanced 
budget ? 

This point, I think, has not been sufficiently discussed in this 
hearing. 

I heard one witness the other day state categorically that this would 
not cost anything. That was possibly true under the old system of 
State fair trade laws where the private companies bore the enforce. 
ment costs. Under Federal fair trade, the taxpayer will have to do 
it because the Federal Trade Commission is specifically directed to 
enforce the law against unfair trade practices in section 5 of the act, 
This is classified as an unfair trade practice and the language, as Mr, 
Bicks pointed out this morning, specifically directs them to enforce it, 

Secondly, I have a great deal of sympathy for the objectives of 


manufacturers who wish to prevent certain practices by certain re. | 


| Massa 


tailers which are thought to be destructive of brand reputation. This 
section, as you can see, is an addition that I have written as a result 
of observing the hearings in the last week, and it is not to be con- 
strued as representing the views of the advisory council whose names I 
gave you previously. 

I might even admit that I enter into this last section with a certain 


amount of hesitation. I am not sure of how far we should go in this, | 


At any rate this desire of manufacturers has led to the Boykin bill. 
I have been toying with a suggestion, which I throw out now, for 
a modification of that bill which may possibly accomplish the desired 
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result without directly giving price-fixing power to private manu. | 


facturers. 

Supposing we give the manufacturer permission to enjoin or forbid 
any seller, who has obtained merchandise without the manufacturer's 
knowledge and consent, from any further retailing of the branded 
article provided only that the manufacturer stand ready to buy back 


the goods from the seller. This, at least, has the virtue of avoiding | 


direct interference with the price system and it is that feature of | 


fair trade which makes it so abhorrent to any trained economist or 
any businessman who appreciates the central and sensitive role the 
price system must play in an economy which is satisfying the needs 
of the people at the minimum level of socially necessary costs. 
Now, Mr. Chairman, I do not know whether that modification of 
the act is feasible or not. I understand that a retailer who knowingly 


and directly or through his distributors sells to a retailer may refuse | 
to sell to that retailer any further provided it does not entail a whole ' 
series of threats and coercions and bargains and agreements which 
the courts will construe as coercion or as price fixing by illicit agree 
ment. 

However, I am told that there is absolutely nothing to prevent the 
manufacturer from just cutting off a retailer if he does not want to | 
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sell him any further, provided it does not involve all those other 
things I mentioned. ’ | 

Now, the particular case that the committee has heard complaints 
about has been that of retailers, discount houses and so forth, who 

t the manufacturer’s material by the back door, by some circum- 
vention of the direct channels of distribution. 

In many cases the manufacturer does not know anything about it 
until it shows up in the discount house shelf. That is the particular 
case 1 am wondering whether we can get at by this permission. If 
that happened and the manufacturer did not want that retailer to 
sell his goods, he would just be given permission to enjoin it immedi- 
ately oa take back the goods. . 

Now, I have approached several manufacturers since I thought of 
that and asked them and they seemed to think it could be done and it 
could meet their complaint. 

I leave that for the consideration of the committee to see if some- 
thing can be worked out along that line. 

I do not want, however, to be put in the position of accepting the 
line of argumentation that the Boykin bill involves when it speaks 
of trademarks and the property right in the trademark running all the 
way down to the sale because, if that is so, then the manufacturer 
should be able to pursue the customer. I have heard examples in 
Massachusetts of, I think it is, a Ford, with a sign out on the door 


| saying, “This is a blankety-blank no good car,” being driven around 


the city. The manufacturer got so excited about that that they went 
and bought up the man quickly, but if this trademark protection 
theory is correct, then the manufacturer could pursue even the con- 
sumer. 

Suppose I buy Pepsodent toothpaste down here and decide that I 
am going to litter Washington streets with it and I carefully go 
down every square, every yard of F Street down there and place a 
tube of Pepsodent toothpaste in the street and let the streetcars run 
over it. That can be conceived as throwing a certain amount of 
disparagement on the product. Does this argumentation of the 
Boykin bill mean that they can pursue me for damaging their trade- 
mark? Does the thing go that far? That is why I do not want to 
accept the argumentation attached to the trademark bill. 

Mr. Chairman, I think there is one point I wish to leave with you 
and I will conclude this statement. 

One of the alarming features of the drive for fair trade is what I 
call an attempt to have one’s cake and eat it also. If manufacturers 
had never national-branded, in other words, had just sold to someone 
else who put their own brand on it, there would never be any problem 
such as you are meeting here. Obviously there are advantages to 
national-branding. Just as obviously there are business risks, and 
one of the business risks is when you build a national brand at a 
fixed price you make it an ideal target for a price cut. 

Now, in addition to that, the manufacturers have had the choice 
of their outlets and many of them have deliberately chosen to try to 


get their goods stocked in a thousand and one little outlets. 


This pressure on the distribution system obviously is an invitation 
to price cutting. 
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The volume available to any one of those little places is not largg 
enough to keep them going. 

Here again they w ant the national brand and all that goes with jt 
but they want to prevent the natural consequences of what they have 
built up. They want what they have said to you. They want consign. 
ment selling w ‘ith none of the ‘responsibilities of consignment selling 

Those of you who know anything about drugstores know that 
one of the chief complaints of the dr uggists is that they get stuck | 
with a lot of high-priced merchandise that is obsolete before | they can 
get rid of it, and the manufacturers just will not take it back. They 
change the formulas on these drugs so fast that the retailer is left with 
an obsolete batch after a few months or a year. He cannot get rid 
of it. If there was consignment selling by the drug companies they 
would be stuck and would have to take “obsolete goods back. So that 
again they want the benefits of consignment selling and none of the 
responsibilities, and I will wager if you investigated how much money 
is lost by a druggist through this i investment in obsolete merchandise, 
you would find a substantial contribution both to the troubles of 
drugstore owners and to his cost of doing business. 

Now, Mr. Chairman, I would like to insert in the record for the 
benefit of our Massachusetts Republican Congressmen two editorials 
from the Republican paper in Massachusetts. | 

I would like to submit as exhibits two of the editorials from the 
Boston Herald. | 

Mr. Macx (presiding). For our files? 

Father McEwen. To be printed in the record, I trust. 

Mr. Mack. That is part of your testimony. Is that the way you 
would like to have it included ? 

Father McEwen. I would like to have them annexed to my testi- | 
mony. 

Mr. Drncety. To your statement ? 

Father McEwen. As exhibits. 

Mr. Mack. I am not quite clear whether you want them as part of , 
the statement or in the file or for our information. 

Father McEwen. I want them printed in the record, Mr. Mack. 

Mr. Mack. We will receive them and, with the approval of the 
Chair, it will be included as part of your statement. Otherwise they 
will be filed. 

Father McEwen. I would like to have them put in as part of the | 
statement, then. 

Mr. Mack. We will receive them and, if appropriate, we will have 
them included with your statement. 

Does that conclude your statement ? 

Father McEwen. That concludes my statement, Mr. Mack. 

Mr. Mack. Mr. Macdonald. 

Mr. Macponatp. Thank you, Mr. Chairman. I would like to wel- | 
come Father McEwen who has been here before and say, on behalf | 
of the committee, that we enjoyed your testimony. 

I welcome you personally as somebody who comes from metro- 
politan Boston and I know that many of the people who live in my 
district attend Boston College and have benefited from your teach: | 
ing as chairman of the economics department at Boston College. 
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I would like to point out that I think that, while that is known 
to my colleagues and the committee, I am not sure that the work 
done by the advisory consumer council is as familiar to them as 
‘our academic record. I would just like to point out that at the 
present time they are having the type of dispute about price fixing 
in the suburban areas of Maryland and Virginia, the problem that 
-ou dealt with successfully at home, namely, that of the price fixing 
of milk. 

I point out to my colleagues that, due to the work done by the 
advisory consumer council in large measure, this problem was met 
and successfully overcome and I point out to them that perhaps 
something similar could be done in our adjacent States here. 

Father McEwen. It is very similar, Mr. Macdonald. 

Mr. MacponaLD. Would you care to comment about the milk situa- 
tion here? I know you have been waiting to testify for so long 
that you could almost qualify as a transient resident here in the 
District. 

Father McEwen. Well, the essential problem again is similar in 
both cities. It is a dealer or farmer endeavor to keep foreign sources 
as it were from supplying the area with milk. That is substantially 
what it 1s. 

In Massachusetts, particularly, it is an endeavor to prevent an 
inovator from pricing the product any lower than the average. In 
that sense, it is similar to the fair trade problem because, as you have 
heard testimony, it is a contest between the ins and the outs, between 
an innovator who wants to do something in a new way and the 
established ways of doing business. In that sense, the milk dispute is 
similar to the fair trade. 

We were perfectly consistent in condemning price fixing in both 
instances. 

Mr. Macponatp. As a result the milk situation in Massachusetts 
has cleared itself up, is that right, Father ? 

Father McEwen. Well, not unless something has happened in the 
last week, Mr. Macdonald. 

Mr. Macponaup. Incidentally, I would like to vouch for your story 
concerning automobiles because actually I know a gentleman in my. 
own district who had a Buick. He painted on both sides of the car, 
“This Buick is a lemon,” and, after having tried to negotiate with the 
Buick agency for refund on what he thought had been a bad deal 
given him by the agency, he drove it 11 hours a day around the dis- 
trict and within a very short period, the agency came to him and ad- 
justed his difficulties. 

You raise an interesting problem concerning that and the Boykin 
bill which I had not thought about before. 

Father McEwen. I thought of that problem as a result of the 
philosophy of that bill, Mr. Macdonald. I agree with some of the 
problems of the manufacturers but I would not like to see Congress 
accept the philosophy of that bill. 

After listening to one proponent explain the meaning of the words 
“price fixing” and when I heard him say that price fixing, even by 
this bill, meant that the consumer fixed the price, I almost came be- 
fore you and said, “I agree with the bill if that is what it means.” 
But you Congressmen have been so subjected to definitions and se- 
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mantics that it is a little painful to keep the meaning of won 
straight. : 

I heard Mr. Harris, the chairman, try to put a meaning on th 
word “practical,” and the word “theoretical” many times and I hay 
a favorite saying that the worst possible theorist is the man who sayy 
he is practical and gives a wrong explanation for something. A ter 
all, a theorist is just somebody who gives an explanation, and correct 
explanations have to precede correct policy action so that, if you 
have analyzed a situation correctly, Mr. Chairman, you are being 
theorist. You have analyzed the essence of a situation and if yoy 
have done it correctly you are a good theorist. If you have done it 
poorly you are a poor theorist but you are a theorist one way or the 
other, so that to try to make a distinction between a practical man and 
a theorist reminds me of congressional practice which employs a hos 
of economists in various capacities, and so does business, for that mat. 
ter, and I almost begin to believe that the economist does not become 
a theorist until he disagrees with the views of his principal. At that 
point he becomes a theorist. : 

The Cuarrman. Far be it from me to enter into a philosophical 
discussion with a man like you, but I appreciate the compliment of 
being designated by a man of your stature as being a theorist. Asa 
matter of fact, I do try to be practical. I do not condemn the theorist, 
I think it is a necessary part of our whole system but I think the 
utopians with the theoretical views grasping out for something, which 
is most commendable, have to have a little realistic action behind them 
if they can ever serve the American people. That would be m 
philosophical definition of the difference between the practical and the 
theoretical, 

Father McEwen. I think you have said exactly, Mr. Chairman, 
what I was saying in different language. A good theory is a good 
explanation, a correct explanation of a set of, say, business facts. If 
you offer or I offer a correct interpretation of this set of business 


facts, you and I are being good theorists. If we offer a partial or in- | 


correct explanation of what this set of facts means, we are being bad 
theorists. 

The CuarrMan. Well, those theoretical ideas all come from vision- 
ary study, and so forth. The practical approach comes from the per- 
son who has had actual experience in whatever the business might be. 

Father McEwen. Now you are getting close. Now you are getting 
close. 

The Cuamman. I do not mean to take you over. I beg your pardon. 


Mr. Macponap. Not to interject myself in any philosophical dis. , 


cussion between an outstanding Jesuit priest and an outstanding Bap- 
tist layman, but turning to the Le adaiel side, sir, I was wondering two 
things: One, have you inserted into the record the official advisory 
consumer council statement ? 


Father McEwen. I asked Mr. Harris’ permission. You inserted | 
those two exhibits that went with my testimony at the beginning, did | 


you not, Mr. Chairman ? 
The CuarrmMan, Yes. 
Father McEwen. This isa copy of it. 
Mr. Macponatp. Thank you, Father. 


The Cuatrman. I permitted the statement from your Attorney 
General. 
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The department of the Attorney General official advisory consumer 
council’s statement was one of the statements, and the other was a sup- 

jementary statement of yours. 

Father McEwen. Yes; that is correct. ; 

The Cuairman. Which you wanted to go in supplementary to your 
testimony, and I permitted it to go in the record at the conclusion of 

timony. 

Se Eiseor ase. I wanted to be sure of that, Father, because I was 
not sure that in the confusion of the early moments it had not been 


ne last thing I would like to ask, Father, is: Do you have any sug- 

jon as to the amount of cost to the company which should be levied 
if your suggestion concerning the franchise fee or tax for people who 
want to avail themselves of this law is enacted ? 

Father McEwen. I should say it might be worked out on some sort 
of formula or percentage of their annual sales of the previous year. 

Mr. Macpona.p. Was it your suggestion that this fee would be col- 
lected and would go to the enforcement force of the Federal Trade 
Commission ? ee 

Father McEwen. It would go to the Federal Trade Commission 
and be collected probably by them. 

Mr. MacponaLp. Not asa tax but more as a users fee ? 

Father McEwen. Well, now you are asking me to do what I will 
never do. You are practical men who know how to get something 
through Congress. If the word “tax” would put it in some other com- 
mittee and remove it from your jurisdiction, then we do not want to 
use the word “tax.” So the part of wisdom is to defer to practical men 
when they know how todothings. You see the objective. 

Mr. Macponaxp. If that is a compliment, Father, I accept it, and 
yield the floor. 

The Cuarrman. I think it is a very good time to yield the floor from 
my viewpoint because the Father just conceded the point that I made 
a little while ago. 

Mr. Younger ? 

Mr. Youncer. Father McEwen, do we understand that the State of 
Massachusetts has a fair trade law which has been approved by the 
State supreme court ? 

Father McEwen. Yes, Mr. Younger, that istrue. I have made dis- 
paraging remarks about the wisdom of the decision, the language of 
the decision, but it is on the books. 

Mr. Youncer. How long have you had it ? 

Father McEwen. I guess the first one went on the books about 1937 
or 1938. 

Mr. Youncer. Has that caused any increased in the staff of the State 
for enforcement ? 

Father McEwen. Well, understand me, Mr. Younger. As far as 
I know there may be one or two, but most States do not enforce. Un- 
der the present setup private manufacturers, for the most part, bear 
the cost of enforcement. 

Mr. Youncer. What I am trying to get at, Father, is that you said 
that this act, if passed, would greatly increase the cost to the Govern- 
ment for enforcement. 

Father McEwen. That is correct. 


39207—5 9 —— 36 
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Mr. Youncer. Wherein does this act differ from your Massachy. 
setts act? 

Father McEwen. Because the Massachusetts act is a permissioy 
given to the manufacturer to fix prices in which he himself must bring 
suit against the violator. 

This act will make the Federal Trade Commission bring suit againg 
the violator. SOT 

Mr. Youncer. That is a different interpretation than we have had 
from the attorneys for the retail druggists and you heard their test. 
mony. 

Father McEwen. You heard Mr. Bicks this morning categorically 
say that. 

Mr. Youncer. Yes, this morning, but that differs considerably from 
the preponderance of testimony that we have had heretofore so tha; 
evidently there is an honest difference of opinion in this law. 

Father McEwen. I would not say an honest difference of opinion, 
[ would say there is confusion. 

Mr. Youncer. We in the Congress are very well aware of confusion, 
We would rather call it difference of opinion. 

Father McEwen. I would say the law specifically says the Federal 
Trade Commission is directed to enforce and it specifically amends 
section 5 of the act to make it an unfair trade practice. 

Mr. Youncer. And it comes about because of another section in the 
act creating the Federal Trade Commission, not in this act itself but 
this act becoming a part of that act then puts enforcement on the back 
of the Trade Commission. Is this true? 

Father McEwen. That is right. That is why I say this act differs 
from the present State fair trade acts so that the Government will 
bear the cost. What is confusing about the present bill is that it adds 
the fact that the private injured party can also sue. Formerly, in 
antitrust matters, the private person cannot get involved. It is the 
Justice Department which has taken it over. 

Mr. Youncer. I have one other question, I noticed that. our testi- 
mony has come from the retail associations of various types and we 
have all received a letter from the National Retail Furniture Associa- 
tion which is opposed to this bill, the Harris bill. From your experi- 
ence, can you say why the furniture dealers would take a different 
view from the druggists and grocers in regard to this bill ? 

Father McEwen. I honestly cannot spell out the whole story though 
I have watched that in the trade papers over several years and there 
has been some deviation by that group from the general position on 
this measure. I do not want to try to explain the motives for that 
action. 

Mr. Youncer. In other words, you have never heard them ex- 
plained ? 

Father McEwen. I have never had them sufficiently explained to 
me. 

Mr. Younger. That is all, Mr. Chairman. 

The Cuarrman. Are there any further questions? 

Mr. Dincett. Mr. Chairman. 

The Cuatrman. Mr. Dingell. 


Mr. Drncetx. And I will be brief. Are the chains in favor of this 
bill, Father ? 
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Father McEwen. That is something that the chairman has con- 
stantly mentioned and I am amazed when he constantly refers to 
this as a protection against the chains. To my mind, the chains are 
all in favor of this bill. If you ask the druggists you will find that the 
owners of chains and the big chains are big contributors. 

Mr. Dincett. You mean the NARD? 

The CHamrMAN. Will the gentleman yield? 

Mr. Drncett. I will be glad to yield to the chairman. 

The CuHatrMAN. I might say in response that the most impressive 
information I have had was when the chainstores had their annual 
meeting in Atlantic City last year. They passed on the matter up 
there and had one of their members call me and discuss it with me 
on the basis of what it would do to them and they are in very solid 
opposition to it. 

Father McEwen. Are they recorded anywhere? To my knowledge 
they are not recorded anywhere in opposition to it. 

The CuarrMANn. No one appeared for them that I know of. 

Father McEwen. I know that I saw a listing of chain contribution 
to the Bureau of Education on Fair Trade. 

Mr. Drneeti. Do you have a copy of that for the record? 

Father McEwen. I will try to find where I saw that, Mr. Dingell. 

Mr. Drnceiu. I would appreciate having it for the record, if we 
could. 

Father McEwen. I think, Mr. Dingell, it is in the record of these 
debates somewhere in the McGuire bill. 

Mr. Dincetx. Will you tell us whether or not business failures are 
higher in the States where there is no fair trade than in States where 
there is fair trade with regard to specific small retailing supplies, and 
small electrical appliances? 

Father McEwen. That question has been asked. It was asked this 
morning. I have not seen any evidence that shows any higher rate of 
failure in one area or another. I have one thing which may satisfy 
the question. From the magazine called Drug Topics of April 14, last 
year, I have a map showing three things for every State. It shows 
the total population, the number of drugstores, and the population 
ratio per store. 

If you will look at this, you will find very, very little difference be- 
tween the population ratio per store, which will tell you how well a 
State is served with drugstores, from fair trade to nonfair trade 
States. For instance, Missouri has a population ratio of 2.561. Illi- 
nois has a population ratio of 3.025, which is the next State. 

Mr, Dinceitit. Excuse me, Father. Missouri actually has a higher 
ratio, then, of drugstores ? 

Father McEwen. No, this is a population ratio which would mean 
that there are 2,700,000 people per store in Kansas and 2,500,000 
people per store in Missouri. 

Mr. Avery. I do not believe that is correct, Father. 

Father McEwen. The figures read “population ratio per store for 
Kansas, 2 million 746. 

Mr. Avery. I believe you have the decimal point in the wrong place. 
That is about our population there and we have more than one drug- 
store, 

Mr. Dinceit. Father, would you mind reducing that to tabular 
form and submitting it to us? Would that be too much to ask? 
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Father McEwen. I will leave this with the committee, if you Wish, 
The reason I say that is this is the legend that goes with it and jt 
says, “Three zeros to be added.” 

Maybe I am misreading that legend. Maybe the three zeros ay 
not to be added but, if so, it reads 2,700 per store. 

Mr. Avery. That would be about right. 

Father McEwen. Maybe that is the way it reads. At any rate, the 
difference is between 2,700 and 2,500 per store. That would mean 
that a drugstore had a bigger chance of getting people into it jn 
Kansas than it had in Missouri, which has no fair trade, but the dif. 
ference is less than 200. Go next door to Illinois and there is a popu- 
lation of 3,000 per store. Go to Tennessee and there is 3,000 per store, 
Go to Washington, D.C., and there are 3,700 per store. Go to Ver. 
mont and there is 3,100 per store. 

Mr. Dineeiu. Mr. Chairman, in view of the rollcall, I would ask 
no more questions, 

Father McEwen. If the committee would like, I will leave that for 
the record. 

The CHatrman. You may leave that with the committee for the 
committee files. 

Did you have anything else? 

Father, I want to thank you for your appearance here. I enjoyed 
hearing your views which you have presented here on the subject. 

Could I ask you: Have you ever had any practical experience in 
running a business ? 

Father McEwen. That is something I almost forgot, Mr. Harris. 
I knew you were going to ask that. I was about to tell you that] 
had 4 years as a theatrical producer in one of the most difficult jobs 
in the world, which is making money out of a college dramatic society, 
and I did that, so that I will call that my practical experience, 

The Cuatrman. You never were a merchant, were you ¢ 

Father McEwen. No, I do not think I was a merchant. 

The Cuarmrman. You never did enter into the retail business, did 
you? 

Father McEwen. No. 

The Cuarrman. I sold ads for the college annual in my school too, 
as the clerk here can remember. 

Father McEwen. Making money out of a college dramatic society 
was the nearest I will come to what you call practical experience, but 
you see I have already rebutted the implication of that question. 

The Cuatrman. Yes, I understood that that was your objective. 
Do you happen to know Father Benjamin L. Masse ? 

Father McEwen. I know him very well, Mr. Chairman. He is one 
of the editors of our magazine, America. 

The CuarrmMan. You do know him very well 

Father McEwen. I know him very well. I worked with him for 
a couple of months on the magazine myself. 

The CuHairMan. He is a pretty good fellow, too, is he not! 

Father McEwen. I see where you are leading again. 

The Cuarman. I would not want toembarrass you. 

Father McEwen. You would not embarrass me. 

The CHairman. He is highly respected. I will put it that way. 

Father McEwen. Heis that. 

The Cuarmrman. He is highly respected and a very fine man. 
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Father McEwen. I would respect him most because I think he 
changed his mind. ; dois Ys 

[ brought with me the latest issue of America, issue of March 7, 
1959 with an editorial on “Ethics in the Marketplace,” and it is prob- 
ably written by him since he writes the business subjects. In one 
paragra h it says—— , ; 

The sais ane. What do you mean, probably written by him ? 

Father McEwen. It is not signed. 

The CuarrMAn. Are you familiar with his article on “Businessmen 
Battle Over Fair Trade”? be ; 

Father McEwen. Yes, I am very familiar with that. 

The CuarrMAN. You read that? 

Father McEwen. I read it. 

The Coarrman. Well, I am not going to ask that it be included in 
this record, but I am going to let the record refer to it on pages 244, 
945, 246, 247, 248 of the hearings before the subcommittee of the 
Select Committee on Small Business of the U.S. Senate, 85th Con- 

9d session. That is in June of 1958, last year, on the discount 
operation. Tee ili 

I thought that in view of the discussion here this afternoon and 
being a highly respected economist as I know you are, I thought you 
should have the views of another highly respected economist, Father 
Masse. 

Father McEwen. Would you let me insert this editorial for the 
record, too, at this point ? 

The CuarrmMANn. Well, identify it first. 

Father McEwen. This is an editorial from the March 7 issue of 
America, 1959, called Ethics in the Marketplace. 

The Cuarrman. Right. 

Father McEwen. It bears on our problem here because it talks about 
Catholic businessmen and trade associations. 

The CHarrMAN. You may insert it. 

(The information submitted by Father McEwen follows :) 


STATEMENT OF REv. Rosert J. McEwen, S.J., BerorE STATE COMMITTEE ON MER- 
CANTILE AFFAIRS IN HEARING ON F’'arrk TRADE LAw REPEAL BILLS 


While I can pay tribute to the sincere conviction of some small businessmen 
that these laws are necessary and helpful to them, I must state in all frankness 
the following points : 

1. With regard to these fair trade laws, there is absolutely no rational eco- 
nomic argument in their favor. If these laws succeed in their alleged purpose, 
which is to keep in business all those now engaged in a trade or occupation, 
they cannot help but result in dividing the market so thinly that few, if any, 
sellers can make a comfortable profit. In addition, guaranteeing profit margins 
fixed arbitrarily by a manufacturer only serves to guarantee to the larger stores 
with fast turnover an enormous profit which will then allow them to cut the prices 
of other merchandise not similarly price fixed. Thus the high profit on drug 
and beauty items enables the supermarket to shave profit margins to the bone 
on fruits and vegetables and other grocery items. Thus competition is increased 
for the small grocer. Thus the small grocer is made to bear the full effect of 
the competition from which the drugstore is protected. 

2. These laws have been ineffective now for a year or two, and no great collapse 
of the American economic system is evident. Therefore, the scare arguments 
advanced to support these laws are clearly fallacious. I remember the 1954 hear- 
ings when one witness told the U.S. Senate committee that if they did not pass 
a fair trade law in the District of Columbia every business handling fair trade 
products would be bankrupt within the year. I think a visit to Washington will 
reveal that no such scare prediction ever came true. 
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(3) If you are serious about attacking and solving the problem of inflation 
in this country, you must immediately repeal these laws which inevitably add 
to the general cost of doing business. If they succeed in their alleged DUrposes 
this is inevitable because they keep an unnecessarily large number of people in 
these protected occupations. This necessarily raises not only the wage rates but 
every type of cost in the protected industry and adds further fire to inflation 
pressures. 

For Republican leaders like Senator Lamson and Senator Gibbs, these bills 
and these laws present a severe test. If you support fair trade price-fixing laws 
and use the argument that Government must protect the businessman's job, Dro- 
tect his price, and protect his profit, you are betraying the American enterprise 
system at the State level. . 

Also, you are abandoning the principles and philosophy of the National Re 
publican administration whose agencies have gone on record opposing these 
price-fixing laws. Among such national agencies are: the Council of Economic 
Advisers; the State Department; the Federal Trade Commission; the Depart. 
ment of Commerce; and the Department of Justice. Most Republican news. 
papers and the U.S. Ohamber of Commerce are on record against these laws 

May I remind you that if you accept the principle implied in these laws of 
Government protection for the price and profit and job of the businessman, yoy 
can never with good conscience challenge any union measure or labor demand 
for job protection, for job perpetuation, or for wage protection. You may neyer 
challenge as inflationary any labor featherbedding practice or any wage jp. 
crease demand. In short, your support of these laws constitutes a complete 
surrender of the national principles and policies of republicanism. 

Legislators should vote on bills not from personal feelings, but from considera- 
tions affecting the general welfare. I admit this is hard sometimes, but it is stij] 
the ideal toward which legislators should strive. 

For you Democratic legislators, all that I have said above applies with eyep 
more force because your party constantly attempts to identify itself with the 
common people and with love of the poor consumer. These price-fixing laws are 
definitely not in the consumer interest. 

The only true and permanent protection for the consumer is knowledge and 
trust in a retailer whose skill and integrity will command the consumer's 
allegiance. 


Several further points have been raised in my mind as a result of listening 
to these hearings. The first relates to the financial burden of this law. The bill 
will make it an unfair practice under the Federal Trade Commission Act to de- 
viate from the price arbitrarily set for the retailer in sales to consumers. The 
Federal Trade Commission therefore is obliged to prosecute violations of manu- 
facturer-set prices. Is it fair to ask the general consuming public, which will 
have to bear the burden of these higher prices for branded goods, also to pay 
higher taxes for the prosecuting costs of the Fedéral Trade Commission? Is it 
right to shift these enforcement costs from the private companies to the general 
taxpayer of the United States? 

I think not. Therefore, if this law is passed, I suggest that a substantial 
franchise fee be levied on all companies availing themselves of the Federal priv- 
ilege granted by the Government through this bill. Before any company could 
fix prices, it would have to pay this yearly franchise tax. 

Something like this will surely be necessary if Congress is going to be asked 
to add millions of dollars annually to the budget of the Federal Trade Commis- 
sion to take care of prosecution of fair-trade cases. One company alone used to 
spend about a million dollars annually to bring such fair-trade suits. Will Con- 
gress want to spend an extra $1 million annually out of the taxpayers’ money to 
help this one company police its fixed prices? And how many additional millions 
of dollars will be required for all the other companies in the United States? 

This point, I think, has not been sufficiently discussed in this hearing. Under 
State fair-trade laws, the private companies bear the enforcement cost. Under 
Federal fair trade, the taxpayer will have to pay it. 

Secondly, I have a great deal of sympathy for the objectives of manufacturers 
who wish to prevent certain practices by retailers which are thought to be de 
structive of brand reputation. This has led to the Boykin bill. I would suggest 
a modification of that bill which will, I think, accomplish the desired result 
without directly giving price-fixing power to private manufacturers. Give the 
manufacturer permission to enjoin or forbid any seller, who has obtained met- 
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chandise without the manufacturer’s knowledge and consent, from any further 
retailing of the branded article—provided only that the manufacturer stand ready 
to buy back the goods at the seller’s cost. 

This has the virtue of avoiding direct interference with the price system. It. is 
this feature of fair trade which makes it so abhorrent to any trained economist 
or businessman who appreciates the central and sensitive role the price system 
must play in an economy which is satisfying the needs of the people at the mini- 
mum level of socially necessary costs. 


(oNSUMER COUNCIL CONFERENCE, ADAMS Room, UNITED COMMUNITY SERVICES 
BuILDING, FEBRUARY 3, 1959 


Opening remarks of Rev. Robert J. McEwen, 8. J., Chairman 


Ladies and gentlemen, I bid you welcome to our first consumer conference. In 
the name of the attorney general’s advisory consumer council and of its co- 
operating sponsor for this conference, rhe Better Business Bureau, I thank you 
for your encouragement and participation in such an important area of public 
interest. : ; 

I sincerely trust that the discussions at this conference on fraud and mis- 
representation in advertising, selling and servicing of consumer goods will 
demonstrate the real and substantial identity of interests between responsible 
pusinessmen and the consuming public. Both in the long and short run, 
reputable businessmen and consumers are injured by the practices involved in 
today’s discussions. 

It has long been my fear that reputable retailers and distributors were losing 
the rightful position they should occupy in the economic system of the United 
States. Retailers should hold a dominant and commanding position in the 
distribution system because they are the proximate agents through which con- 
sumer demand makes itself felt. To the consumer, the reputable businessman 
should give trustworthy advice, accurate information, prompt and courteous 
service, and the proper selection of consumer goods to fit the particular needs 
of particular customers. On the other hand, to the manufacturer the retailer 
should be a forward listening post transmitting immediately changes and altera- 
tions in consumer preferences to the source of the manufacturing process. 

Unfortunately, today the trend seems to be in the opposite direction. The 
rise of nationally advertised branded goods, preticketed and price fixed by the 
manufacturer, in many cases serviced by the manufacturer alone, tends to 
encroach on the rightful postion of the retailer. He is slowly being driven into 
the position of a manufacturer’s agent, or manufacturer’s warehouse, merely 
dispensing to consumers what the manufacturer has already convinced them 
they should buy. Very little consultation with, or advice from, the retailer is 
necessary in this situation. I personally believe that many of the problems we 
shall discuss today have their origin both in this dominance of the manufacturer 
over the retailer, and in the consequent loss of prestige and function by the 
retailer. These are the reasons, incidentally, why I have opposed consistently 
every attempt at any type of retail price fixing, whether by manufacturers 
using fair-trade laws such as are currently being pushed through the Congress 
in Washington, or by combination of retailers, using their own trade associa- 
tions or using regulatory agencies such as the Milk Commission. 

If we could check and eliminate abuses such as those we shall discuss today, 
there would be little temptation for anyone to beg for retail price-fixing power, 
and both consumers and reputable retailers would be far better off in the end. 
That is why I said earlier honest retailers and the consuming public have a 
mutual and common interest in solving the problems which we are about to 
discuss here. 





THE COMMONWEALTH OF MASSACHUSETTS, 
DEPARTMENT OF THE ATTORNEY GENERAL, 
Boston, March 5, 1959. 


OFFICIAL ADVISORY CONSUMER CoUNCIL STATEMENT 
Nathan S. Paven, Assistant Attorney General 


The advisory consumer council has consistently opposed any attempt at retail 
Price fixing. These so-called fair-trade laws are nothing more than a dealer- 
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manufacturer conspiracy to raise prices to the consuming public. They arp 
definitely not in the best interests of Massachusetts’ consumers and Someday 
we hope, the Massachusetts Legislature will lead the way in repealing ; 
They have already been declared unconstitutional in over 25 percent of th 
States. 

Our neighbor, Canada, repealed its fair-trade law in 1951 largely due to » 
informal organization of Canadian women consumers. The awesome Conse. 
quences for Canadian business, about which the friends of fair trade warned th, 
legislature, just did not materialize and were clearly figments of the scared | 
imaginations of the fair-trade lobbyists. 

The consumer council is mindful of the problems of legitimate businessmen, 
has cooperated, and will continue to cooperate, with them in attacking bait 
advertising and other deceptive selling tactics . However, the council is Convinced 
that fair-trade price fixing is bad for the American economy, that businessmen 
should be ashamed to beg for this Government support, and that legislators 
should be ashamed to grant such a special-interest law. 


{From America, Mar. 7, 1959] 
ErHIcS IN THE MARKETPLACE 


It would be an exaggeration to say that if the firms engaged in the home 
improvement industry were all to begin obeying the Seventh and Highth Com. 
mandments, the better business bureaus in the country could close up shop 
tomorrow. However, should a moral revolution of this kind occur, the tele 
phones in the more than 100 better business bureaus scattered across the land 
would certainly ring less often than they do now. On the word of the executive 
vice president of the National Better Business Bureaus, Allan E. Backman, 110 
bureaus received in 1957 no less than 177,000 inquiries about home-improvement 
companies and no fewer than 31,000 complaints. This far exceeded inquiries 
and complaints about automobiles, securities, wearing apparel, home appliances, 
and other widely advertised consumer items. 

Actually, according to Mr. Backman, as reported by Thomas W. Ennis in the 
New York Times on February 22, “the ethical climate in which the home-improve 
ment industry lives” has considerably improved in recent years. In 1953 the 
better business bureaus registered 36,000 complaints against the industry. 
Despite this progress, however, Mr. Backman did not believe that any industry 
which is the subject of more than 30,000 complaints a year could afford to be 
complacent. 

The fact is, of course, as history testifies, that those concerned with ethical 
standards in business can never afford to be complacent. The job of persuading 
businessmen to act honestly and compete fairly is an unending one. Just as the 
medieval guilds warred incessantly on scheming chiselers and would-be monopo- 
lists, so today an imposing number of public and private agencies constantly 
strive in all sorts of ways to elevate the ethics of the marketplace. That their 
efforts have not been ineffective will be clear to anyone who takes the trouble to 
compare the business practices of, say, the post-Civil War decades with those 
of today. Theimprovement has been remarkable. 

For this progress a great deal of credit is due to government on all levels 
(and to the public opinion which, formed at least partly by our churches, made 
this intervention possible). This is inevitable in a society which for the most 
part reserves police powers and effective sanctions to public bodies. Neverthe 
less, businessmen themselves, through their trade associations and such agencies 
as the better business bureaus, have notably contributed to raising the moral 
standards of business. 

Sometimes Catholic businessmen who seriously study and wholeheartedly 
accept the social teachings of the church ask us what they can do to put them 
into practice. To all inquirers we never cease recommending that they actively 
participate in the work of their trade associations. Many of these associations, 
cooperating with the Federal Trade Commission, have helped to write excellent 
ethical codes for their industries. Others, however, appear to devote most of 
their time to antiunion campaigns and to various schemes for evading the impact 
of the Federal antitrust laws. 

There is a great apostolate here, one that promises rich spiritual and material 
rewards to honest businessmen as well as greater security to consumers. It is 
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apostolate which, in view of the worldwide challenge of communism, assumes 
this time a new urgency. In their preoccupation with many things, our busi- 
at en cannot afford to forget that our system of private enterprise is being 
not merely on its success in producing goods and furnishing jobs, but 

= on the degree in which it satisfies the universal thirst for justice and 


integrity. 

The Cuarrman. Thank you very much for your appearance and 
Iam sorry that we detained you, if we have, these several a 

Father McEwen. No, Mr. Harris, I have explained, as I told you, 
to the Majority Leader that I volunteered to be held over until today. 

The CHamrMan. Well, I promised the ota Leader that I 
would see we got to you today. I have carried out that promise. I 
wish we could have gotten to a lot of others. 

Mr. Thomas R. Henderson, vice president of Hamilton Cosco, Inc., 
Columbus,Ind. Ishehere¢? aed 

Mr. Henderson asked permission to file a statement and it will be 
included in the record at this point without objection. 

(The information follows :) 


QraATEMENT IN SUPPORT OF AMENDMENT TO FEDERAL TRADE COMMISSION ACT 
RELATING TO Propuct Pricing sy THomMAs R. HENDERSON, VICE PRESIDENT, 
Sates, HAMILTON Cosco, Inc., CoLumMBus, IND. 


INTRODUCTION 


My name is Thomas Henderson. I am vice president of sales, Hamilton 
Cosco, Inc., Columbus, Ind. This company manufactures metal step, kitchen, 
bar, and bath stools; metal utility tables and carts; metal high chairs, youth 
chairs, baby jumpers and playpens; metal room dividers; metal folding card 
tables and chairs; metal office chairs; and metal based upholstered chairs, 
settees and sofas for the home and business reception rooms. A catalog sheet 
illustrating the fair traded products of these groups is attached. These products 
are manufactured and distributed under the trademark of “Cosco.” 


OUB BELIEF 


We firmly believe in the principle of fair trade—which, according to our 
interpretation, is the protection of a manufacturer’s trademark and goodwill 
against predatory, and often discriminatory, price cutting. 

Hamilton Cosco, Inc. began marketing the first of its present-day products 
in 1946 and it was then that we began fair trading. We have never wavered, 
since then, in our belief in fair trade principles for our products, despite the 
weakness or absence of fair trade laws in more and more States. We have 
never wavered, either. in our belief that fair trade is in the best interests of 
our customers, the wholesalers and retailers; the consumers who buy them; 
and ourselves. 

SOME REPLIES TO OPPOSITION ARGUMENTS 


It has been said by opponents of fair trade that it is a “stifler’ of price com- 
petition under our free enterprise system. This is not true. Fair trade is based 
on the principles of vertical price fixing—not horizontal price fixing, and, as 
such, is not contrary to free and open competition. Under fair trade any 
manufacturer’s products are subject to as much competition to hold its prices 
down as the manufacturer of any non-fair-traded products. The fair traded 
products manufactured by the Hamilton Cosco company have carried their 
present prices since August 1956. There has not been a single price increase 
on any of our scores of products since then. We have been desirous of holding 
prices down to remain competitive in the market. This situation has prevailed 
despite three wage increases and price increases on many materials used. It 
has been accomplished by more automation in our plant, increased efficiency in 
our plant operations, and lower unit costs through an increased volume of 


ess. 
It has been said by opponents of fair trade that it is a means of pegging 
manufacturer’s, wholesaler’s and retailer’s prices at a high level and forcing 
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consumers to pay exorbitant prices. It cannot and does not work this Way 
for our products are subject to the same competitive forces as non-fairtrad, 
manufacturers and can price themselves out of the market just as easily, No 
consumer is “forced” to buy our products and will buy a competitor's Produe 
if prices seem too high on our products in relation to value. 
It has been said by opponents of fair trade that it is a protective umbrella for | 
inefficient retailers. How can this be so? Only well-known, nationally advertisa | 
products can be fair traded, and at the most, this has been estimated to be ny | 
more than 10 percent of all products made. A retailer cannot depend on fgjp. 
traded products only for his existence, for by far the bulk of his sales must be 
in non-fair-traded products for which he must battle the other retailers, The 
point, though, is that he can be hurt, in repuation by the marginal operator who 
cuts nationally known products close to, or below cost, to induce customers ty | 
come into the store, hopeful that they will buy other merchandise also on whig | 
they make a normal or above normal profit. 


OUR EXPERIENCES 
| 
Besides protecting the goodwill in our trademark, another factor in the fajy | 
trading of the products illustrated in the attached catalog is the need for it py | 
an overwhelming majority of our regular customers. It affords them the oppor. 
tunity to realize satisfactory, yet not exorbitant, profits on the sales of Cogg | 
products and it induces them to properly display and exert sales effort. If preg. | 
atory price cutting is permitted on our products, and it almost always occurs op | 
nationally known products of high demand when permitted, many of our dis. 
tributors and retailers would deemphasize their sales efforts and our sales yolume 
would be curtailed. 

When there is a decline in sales of a product in a particular market it is some. 
times difficult to pinpoint any one reason or to give proper weight to severg] 
reasons. Economic conditions, efficiency of sales efforts, product quality, pricing 
conditions, and other competitive conditions all may play a part. Weighing the 
value of one or more of such reasons as to their contribution to a situation boils 
down to mere estimation at times. 

Nevertheless, I would like to cite just two examples of our own experience 
where lack of fair trade has contributed toward a loss of sales or prevented 
increases from keeping pace with increases in other areas. 

Fair trade has never existed in the District of Columbia, but very little price 
cutting was done on Cosco products until 1955, when more and more discount 
houses stocked and sold them. We, of course, were powerless to prevent such 
sales which in some cases, we feel, were being made by stores below the cost they 
paid for the goods. Many of the discount houses that disrupted our market are 
not in business today. To meet these conditions, some of the regular sellers of 
our products met these prices, reluctantly. Others simply took them off display 
and only sold them when customers asked for them, as they were not willing to 
handle our merchandise at greatly reduced or no profits. 

When fair trade became ineffective in the State of Michigan, we advised our 
customers that we could no longer enforce our price system. Subsequently, we 
watched our sales volume drop off. We know of instances where retailers 
advertised our merchandise at cut prices, and when customers in the store 
attempted to buy the advertised “Cosco” product, they were switched to other 
competitive merchandise. Sales personnel in one store, we know, were given 
an extra commission when this type of sale was made. 


CURRENT FAIR TRADE SYSTEM CAUSES, DIFFICULTIES IN ENFORCEMENT OF OUR FAR 
TRADE CONTRACTS 


At this time, some States have no fair trade laws; other States have a 
fair trade law in which the nonsigner clause has been ruled invalid rendering 
the law entirely unenforceable and of no use. The balance of the States have 
valid fair trade laws but there are variations in the interpretation of them. 

Confusion in enforcement procedures results from this hodgepodge situation 
that now exists. In States where the constitutionality of the fair trade law 
has not been tested, a manufacturer may become involved in extended litigation 
to determine this, while the price-cutting store continues to cut prices on its 
.products. thereby entirely disrupting the market. This procedure can result in 
the manufacturer’s winning the legal contest but losing the market battle. 
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vertically establish resale 
j i ‘mitti é anufacturer to vertically esta | re 
- sgislation, permitting a mant Prerpaheer secure a ee 
ee se roducte, resulting in price and quality sry ti 1 cee 
i 7 ‘ ‘ °o ‘ - v a¢ ‘ é 
rices on oe that now exists. If the U.S. Supreme Court ( ros - io tana 
the cr of the Federal law, if enacted, and we are certain t - -_ a x3 
; ; y 1g > ° Ss 
a acted in this field will be constitutionally tested, the confusi 
Siminated and enforcement will be much easier and simpler. 
ell 


CONCLUSION 
a ad , iI] 
Y -ertainly » that an effective amendment wi 
amilton Cosco, Inc., certainly hope t ae 
eae i the Fodera! Trade Commission Act that will enable an aoe sted 
> iiurer to maintain and stabilize prices and quality on its pro Ss. 
7 } 7) -T* » » / 
The CHAIRMAN. Does anyone else want troy ; on ag ? 
Je wi jour 1orrow morning at 10 o’clock. 
will adjourn until ton 0 t | 
(whe Eapon at 3:33 p.m., Monday, March 23, 1959, the committee 
> ec . mse * : wali 9 ¢ 5G 
ecessed to reconvene at 10 a.m., Tuesday, March 24, 1959.) 
recess . : 
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TUESDAY, MARCH 24, 1959 


Hovust or REPRESENTATIVES, 
CoMMITTEE ON INTERSTATE AND Fore1GN CoMMERCE, 


Washington, D.C. 


The committee met, pursuant to recess, at 10 a.m., in room 1334, 
House Office Building, Hon. Oren Harris (chairman), presiding. 

The CuarrMAN. The committee will come to order. 

The Chair has a letter from Mr. Derek Brooks, manager, the Wash- 
ington office of the National Retail Furniture Association, together 
with a statement, which, without objection, will be inserted in the 
record at this point. 

(The letter from Mr. Derek Brooks, with the referenced statement, 
is as follows :) 


NATIONAL RETAIL FURNITURE ASSOCIATION, 
Washington, D.C., March 20, 1959. 


Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear CONGRESSMAN Harris: The National Retail Furniture Association, com- 
prising over 8,000 mostly family-owned retail homefurnishings stores throughout 
the country, is opposed to both fair trade legislation in principle, and H.R. 1253 
and H.R. 2463. 

Furthermore, should your committee nevertheless decide to approve a fair 
trade measure, the National Retail Furniture Association would want it to in- 
clude a provision putting enforcement responsibility on the manufacturer com- 
mensurate with the fair trade privilege granted him. A suggested amendment 
to accomplish this is included in the statement attached. 

Our opposition to fair trade laws in principle is based on basic opposition to 
governmental interference in markets. We believe in free markets and free and 
open competition. We believe that fair trade leads to rising costs for retailers 
and hither prices for consumers. 

We do not consider fair trade laws to be in the public interest. They lead to 
restrictive practices and deprive retailers and consumers of the benefits which 
flow from open competition in the market place. 

The NRFA urges you to vote against any fair trade bill that may come before 
you. If, nevertheless, you feel impelled to vote for a fair trade statute, then we 
urge you to be sure that it includes the amendment we propose, so that manu- 
facturers will not be given privileges without corresponding responsibility. 

We respectfully request that you grant permission that this letter and the 
statement attached be made part of the record of the current fair trade hearings 
by your committee. 

We have taken the liberty of sending a copy of this letter and statement to 
each member of the committee. 

Yours very truly, 


DEREK BROOKS, 
Manager, Washington Office. 
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STATEMENT BY NATIONAL RETAIL FURNITURE ASSOCIATION OPPOSING Propoggy 
Farr TRADE LEGISLATION 


The purpose of this statement is to outline the basic opposition of the National 
Retail Furniture Association to fair trade legislation and to outline an amend- 
ment to the pending fair trade bills, H.R. 1253 and H.R. 2463, to place enforce. 
ment responsibility on the manufacturer commensurate with the privileges which 
fair trade laws would grant him. 

The National Retail Furniture Association, founded in 1921, comprises maiyly 
family-owned businesses operating more than 8,000 retail homefurnishing stones 
throughout the Nation. Members of the association do approximately 85 per 
cent of the homefurnishings business done through such outlets. Department 
stores, mail-order houses, and contract houses also do a substantial amount of 
homefurnishings business. 

This statement deals with two propositions : 

1. Opposition to fair trade laws in principle. 
2. Manufacturer’s enforcement responsibiilty in any fair trade law tha 
may be enacted. 

1. Opposition to fair trade laws in principle—The National Retail Furniture 
Association is opposed to fair trade laws in principle because we are basically 
opposed to Government interference in competitive markets. We believe in free 
markets. and free and open competition. We believe that fair trade leads ty 
rising costs for retailers and higher prices for consumers. 

We do not consider fair trade laws to be in the public interest because they 
lead to restrictive practices and deprive retailers and consumers of the benefits 
which flow from open competition in the market place. 

2. Manufacturer's enforcement responsibility in any fair trade law—It js 
the conviction of the National Retail Furniture Association that if there 
is to be a new Federal fair trade law, it must provide for and make possible 
proper enforcement. 

We urge that if your committee recommends a fair trade law, the responsi. 
bility for fair trade observance be made a mutual one for both retailer and 
manufacturer—in effect, a two-way street. 

If this is not done, any fair trade law will become an instrument that will 
do harm to merchants operating in good faith and give a trade advantage to 
sharp practice operators willing to violate their contractual obligations with little 
fear of punitive action. 

It is most important that Congress fix the responsibility for enforcement of 
fair trade. Fair trade confers a privilege upon manufacturers. This privilege 
should carry with it an obligation and a responsibility for those manufacturers 
who avail themselves of the privilege. 

What is needed is a positive declaration in the law that manufacturers must 
assume an obligation and responsibility for the privileges accorded them. 

This can be done by adding to section 2 of H.R. 1253 on page 4, line 6, and to 
page 5, line 8 of H.R. 2463, a “complete defense” provision which states: 
“Provided, however, That in the exercise of enforcement of any right of action 
as is granted by this subsection, it shall be a complete defense to a charge of 
unfair competition for the defendant to show that the party prescribing the 
minimum or stipulated or established resale prices or other terms of resale 
has failed to make reasonable efforts to insure compliance, by those in competi- 
tion, with the defendant, with such prescribed minimum or stipulated or estab- 
lished resale prices or other terms of resale.” 

As the Harris bill, H.R. 1253, and the Boykin bill, H.R. 2463, stand now, there 
is nothing that places directly or indirectly any enforcement responsibility on 
the manufacturer. The retailer carries the responsibility although the privilege 
goes to the manufacturer. 

The fair-trading technique presented in the proposed legislation is tied to 
the debatable precept that the maker retains certain property rights even 
after outright sale of his branded goods. 

The legislation would confer the privilege on the manufacturer to protect 
that claimed vested interest that he has in his product. In return for that 
privilege accorded him by Congress, he should be required to assume an equal 
responsibility to enforce the fair-trade terms. Then he would be discharging 
the responsibility that goes with accepting the privilege. 

The amendment we present would forewarn the manufacturer of his re 
sponsibility to protect his rights of action; it would give retailers the assurance 
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acturer who wants to fair trade his products has a strong in- 
that a ect thesis from other price cutters by prompt enforcement action. 
centive AY avoid the situation where the law-abiding retailer who observes 
a spirement of fair-trade terms is made a sitting duck for price cutters. 
—_, ‘mutual responsibility provision on enforcement in the law, the manu- 
With a it know he cannot go to sleep or look the other way when violations 
factor Te will know that if he does, he will be forfeiting his fair-trade privileges 
occur. iting all-out price cutting of his merchandise. 
“Tm same time, the retailer will know he is not playing a fool’s game in 
“a air-trade terms. 
uving up to Ce nir-trade price is cut by violators and they are not stopped 
x Be by the manufacturer, the buying public assumes that the fair-trade 
Ley firm. Trade shifts to the price cutter, and the dealer who lives 
a fair-trade terms is lift high and dry. aT 
wth re have been and are manufacturers who establish fair-trade terms and 
try = enforce them in good faith. But others: have not. They have used 
fair trade only for the advantages it gave them. The result has been inequitable 
and discriminatory toward manufacturers and retailers alike trying to live up 
ir- rms. 
Wn catacturers who intend to live up to the obligations they assume 
by availing themselves of legal fair-trade privileges have nothing to fear 
from the proposed complete defense provision. Its requirements are in accord 
with the practice of sincerity in business. OF : 
The National’ Retail Furniture Association urges: the committee to adopt 
the amendment proposed if it decides to report out a fair-trade bill for adoption 
by the Congress. 


The CuarrMan. The first witness this morning will be Mr. Thomas 
\ Rothwell of the American Fair Trade Council. 
Mr, Rothwell, you may identify yourself for the record and proceed. 


STATEMENT OF THOMAS A. ROTHWELL, GENERAL COUNSEL FOR 
AMERICAN FAIR TRADE COUNCIL 


Mr, Roruwetit. My name is Thomas Rothwell. I am an attorney, 
with offices at 11 East 44th Street, New York City. I am appearing 
here in the capacity of general counsel for the American Fair Trade 
Council, and I wish to address my remarks primarily to the Boykin 
| quality stabilization bill, H.R. 2463. 

Mr. Chairman, I request leave to submit my written statement for 
incorporation into the record, and I will try to limit my oral testi- 
mony to a summation thereof. 

The Cuarrman. Very well. Without objection, your entire state- 

_ ment will be included in the record. You may proceed. 

| Mr, Rornwett. The Boykin bill, H.R, 2463, is in essence a well- 
planned effort to meet the conflicting problems of the protection neces- 
sary for traffic in interstate brands and the considerations of public 
policy in regard to price fixing and other forms of price control, 

| which this committee has heretofore heard testimony about. 

| The Boykin bill differs rather substantially in its approach to the 
basic problem from the conventional fair trade act. The Boykin bill 
proceeds on the assumption that there is a property interest in a man- 
ufacturer’s brand name; that his merchandising of that brand name 

| by national advertising and other modern merchandising techniques 
have given him a real interest in the manner in which that brand is 
merchandised. 

he interest which the manufacturer has in having his nationally 
| dvertised product presented to the public, accompanied by a stand- 
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ard price, is one that has been debated here, but which, may I poin, 
out, does exist. Whether it should exist or whether it is equitable js 
a matter of judgment; but such interest and such desire on the 
of a brand name producer to affix a standard resale price for his prod. 
uct so that his product will be free from competing with itself in thy 
marketplace is an interest which has existed almost from the begin. 
ning of the evolution of brand name merchandise. 


The opponents of fair trade and price restrictions generally ten) | 


to ignore the fact that fair trade is only a modern aspect of the inter. 
est of a brand name owner in protecting his brand as it moves dow 
through the channels of distribution. eit 

Now, starting with that premise, the Boykin bill proceeds by gy. 
ing that it probably would be somewhat more equitable and accept. 
able to protect the brand by protecting the brand name; that is, pro. 
tecting the brand directly. Or, stated another way, affording , 
brand name owner a remedy and a right which is more closely allied to 
the brand. 

So much for the evolution of the Boykin bill. 

In its present form, it represents several years’ work by many peo. 
ple, including some of our most distinguished lawyers. 

It says, in essence, that if the retailer does not limit himself to the 
conditions imposed by the manufacturer in respect to the use of his 
brand, the retailer forfeits the right to use the brand. It is just that 
simple, 

Stated another way—and I think this highlights the differen 
between the conventional fair trade approach and the Boykin bill 
approach—the Boykin bill makes the price limitation a function of 
the brand, rathter than a function of the product. 

There are three circumstances spelled out in the Boykin bill which 
give rise to the privilege or the right asserted by the Boykin bill. If 
any one of these three circumstances exist, the owner of the brand can 
withdraw, by notice, from the offending retailer the privilege of 
using the brand—three specific circumstances, and only three, any 
one of which leads to this revocation. 

No. 1 is bait-merchandising practices. No. 2 is selling at prices 
other than those established by the owner of the brand. And No.3 
is using the brand in connection with consumer deception. 





From the strictly legal aspect, the Boykin bill represents a rather | 


close legislative restatement of the unanimous opinion of the Supreme 


Court of the United States in 1936 of the famous Old Dearborn case | 


Any student of the subject who reads the language contained in the 


Old Dearborn case and compares that language with the substance of ( 


the Boykin bill, H.R. 2463, must come to the conclusion that the 
Boykin bill is a legislative restatement of the unanimous holding of 
the U.S. Supreme Court by Mr. Justice Sutherland in the 1936 Oli 
Dearborn case. 

Now, perhaps it would be of some slight interest to the members of 
this committee to be informed that this right, which is defined by 
the Boykin quality stabilization bill, is not a novel right under today} 


complex of law. It does exist and is fully effective in one particular | 


area. 
_ In 1922 the U.S. Supreme Court had occasion to consider the ques 
tion of the producer’s interest and right in respect to his own brand. 
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In the case, Bourjois vy. Katzel, Mr. Justice Holmes, writing for the 
Court, pointed out that the ownership of the commodity to which 
the brand is affixed does not necessarily carry with it the right to 
yse the brand in any particular manner or to sell the product at all; 
js, not necessarily. 

Othe principle pstabliahed by the Bourjois v. Katzel case has not 
been entirely followed in saneaet to domestic trade and commerce, but 
it has been written into the law in respect to international trade and 
commerce. An importer of merchandise which is branded and manu- 
factured, say, in France, can control the use of that brand in this 
country without the Boykin bill, but in almost precisely the same 
manner as provided by the Boykin bill. _ 

So that it is somewhat incongruous in a sense that the manu- 
facturers have to petition Congress to be put in the same position in 
respect to their brand names as are the owners of brands who are 
importers of foreign merchandise. 

would like to address a few careful comments to this subject of 
constitutionality. And I want it to be quite clear that my remarks as 
to the constitutionality of the Boykin bill vis-a-vis the Harris bill are 
intended in a relative sense only. Sree 

We believe the Boykin bill to be fully valid and fully constitutional. 
This is not to say that it will be immune from constitutional attack, 
but we are confident that it will meet and survive all such constitu- 
tional attacks. We are in doubt as to the constitutional basis of the 
alternative approach. ‘The Harris bill, as it relates to the Boykin bill, 
we feel, is on much more dubious constitutional grounds. 

Now, it does not help in analysis to merely recite the customary 
phrases of legal opinions as to the power of Congress over interstate 
commerce extending as to all activities either in or affecting commerce. 
There really, gentlemen, is no debate about that principle. It can be 
stated 15 or 16 different ways and often is stated a half a dozen 
different ways within the confines of the same legal opinion. 

The question, I think, was posed most precisely by Mr. Williams, 
who raised this issue early in the hearings, when he said, I believe, or 
he asked a witness, “Is the act of selling at retail locally within the 
jurisdiction of Congress as to price?” 

This, gentlemen, is one of the points that trouble us. We do not 
know; but we do know that by affixing the price limitation to the 
brand itself and making it a function of the brand, rather than a 
function of the product, we can be sure that it has a primary relation- 
ship, that is, the price restriction has a primary erate. to the 
flow and traffic in commerce of the brand, because it is obvious that 
the brand itself moves in interstate commerce, and this is what the 
Boykin bill attempts to limit or condition, the use of the brand which 
isitself a product of commerce. 

This factual analysis cannot be made in respect to the Harris bill. 
This is one of the reasons we say that relatively the Boykin bill repre- 
sents a sounder approach constitutionally than does the Harris bill. 
_ But note carefully, gentlemen: I am not saying that the Harris bill 
lsunconstitutional. Jam saying, and I have written an opinion letter 
on the subject, that in my opinion the Boykin bill is constitutional. I 


6 oe | donot think I could write such a letter, however, about H.R. 1253. 


brand. 
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Now, as to another element of the constitutional question, the gyb. 
stantive as opposed to the jurisdictional element, that is to say, should 
Congress—is it wise public policy for Congress—to intervene in yp. 
spect to these purely local transactions? Once again we come to g 
sharp distinction between the Harris bill approach and the Boykin 
bill approach. The Boykin bill represents the minimum disturbaneg 
with the local transaction. Indeed, if there is any disturbance, it jg 
minimized by the Boykin bill, as compared to the Harris bill, which 
attempts to directly control the price of the local transaction, 

The opinions of those State courts which have voided their Stat 
nonsigner clause are not directly overruled or in any way weakened 
by the Boykin bill. The Harris bill does attempt to directly overrule 
those adverse State supreme court opinions. This, then, is the second 
constitutional distinction between the approaches of the two bills, 

On balance, it seems somewhat more appropriate and discreet to 
request a court to help a private party restrain the unauthorized use 
of his property, that is, his brand, than to have that same person goto 
a court and ask the court to help him get somebody else’s prices up, 

These considerations, gentlemen, have led my organization to pains. 
takingly draft, over a considerable period of time, and submit to this 
committee, the Boykin bill, H.R. 2463. 

Now, yesterday, Father McEwen, in speaking of the Boykin bill 
approach, said that it may mean that he could be pursued as a com 
sumer. I wish at this point to reassure Father McEwen. There js 
nothing in the bill which would enlarge his hability; unless he goes 
into the business of selling nationally branded goods and in respect to 
a product which claims protection under the Boykin bill he commits 
any of the three forbidden acts. But if he maintains his role as 
consumer, the Boykin bill will have no direct impingement on Father 
McEwen’s role as a consumer. 

The second point which was raised yesterday, which I fear might 
cause some confusion in this committee, is the point raised by Mr. 
Bicks, that under the Harris bill and under the Boykin bill the 
Federal Trade Commission is charged with authority to enforce. 
Well, gentlemen, as to either bill, this is simply not true. The Federal 
Trade Commission has had attached to section 5(a) for some 7 years 
the text of the McGuire bill, and the Federal Trade Commission has 
yet to spend its first dollar enforcing the McGuire act. 

The intent and the specific legal language of both the Harris bill 
and the Boykin bill completely negate this statement of the De 
partment of Justice. There is no intent and there is nothing in the 
act which would give or add to the Federal Trade Commission’s juris- 
diction or allow it to attempt to enforce, if it would, either the Harris 
bill or the Boykin bill. 

Now, it may be, and I hope it is not true, but it may be, that my 
comments about the constitutionality of the Harris bill as opposed to 
the Boykin bill will at some future date give comfort to the enemies of 
fair trade. Such is not the intent, however. We feel a responsibility 
to submit to this committee and this Congress that which we feel to be 
the soundest possible bill. 'This we have done in respect to the Boykin 
bill. And I wish to add that this question of constitutionality has 
been before this Congress now for 2 years. It was in the Mack sub 
committee, the hearings before the second session of the 85th Congress 
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Jast year, last April and May. The hearings have several references 
to the constitutional issues posed by the Harris bill approach. 

I point to you explicitly pages 678 and 679 of those hearings, which 
contain a rather devastating statement of the constitutional issues by 
an enemy of fair trade. 

I feel that I want to conclude with one comment about the economic 
testimony which this committee has suffered through. a 

I feel that it is the function of Congress to make decisions about 
what kind of competition is desirable and the rules that will govern 
such competition, and it does not help to have an economist judge the 
merits of any legislative proposal on the basis of what it does to com- 

tition. Thisis for the judgment of Congress, and it is true, I believe, 
that the Sherman Act itself, which Mr. Bicks yesterday described as 
the charter of economic freedom—the Sherman Act itself, gentlemen, 
js a limitation on competition. Congress has been in the business of 
limiting competition for a long time, and I hope it stays in the business 
of limiting competition for a long time. 

I represent a group of people who are not dealers. The interest of 
the manufacturer is a genuine interest in protecting the integrity of 
his brand name as it moves down the channels of distribution. And I 
submit to you that under today’s merchandising realities, it makes 
little sense to take the position that the Department of Justice appar- 
ently takes, that a manufacturer’s property rights and interest end at 
the loading platform of his factory, and that he can ignore the dis- 
tribution system and throw himself on the tender mercies of our free 
competitive enterprise. This, gentlemen, in terms of the national 
advertising programs of manufacturers, is simply unrealistic. 

We believe that in the Boykin bill we have an approach which repre- 
sents a minimum expression of the manufacturer’s genuine interest in 
his own distributing system. We believe that the Boykin bill is a fully 
valid and constitutional, sensible, and rational statement, good legis- 
lation, and should be enacted into law. 

That is all, Mr. Chairman. 

The Cuatrman. Thank you very much, Mr. Rothwell, for your testi- 
mony. 

Any questions ? 

Mr. Younger ? 

Mr. Youncer. Just one. Mr. Rothwell, your organization is com- 
posed of manufacturers. Do any of them manufacture a trademarked 
article? 

Mr. Roruwetx. All of our member manufacturers manufacture a 
trademarked article, which is merchandised under the greatest possible 
price maintenance, be it a franchise system where the rights of cutoff 
are employed, be it a fair trade system, or be it a consignment selling 
system. 

Mr. Youncrr. Do any of your members manufacture pharmaceuti- 
cal products ¢ 

Mr. Rornweii. Mr. Younger, may I have the privilege of answer- 
ing that particular question by a letter to the committee? Our mem- 
ber manufacturers are in various categories. I am quite certain that 
insome categories we have some drug people, drug manufacturers. I 
am not, however, well informed enough about these administrative 
matters to answer your questions on the basis of my present prepara- 
tion. 
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Mr. Youncer. Will you furnish us, then, a list of your members who 
manufacture a trademarked pharmaceutical article? 

Mr. Rornwetu. Mr. Younger, I will request the organization to gyp. 
mit such a list, sir. 

The Cuarman. Mr. Avery? 

Mr. Avery. Mr. Rothwell, I note here that you are appearing as ap 
attorney for Quality Brands Associates, and also as general coungg] 
for the American Fair Trade Council. 

Mr. Roruweui. That is right, sir. 

Mr. Avery. Are you retained on a full-time basis for the council and 
for the associates ? 

Mr. Roruweiu. Well, I am retained largely—there are other ing. 
dents to my professional employment, but I think in substance your 
statement is true. This is to all intents and purposes a full-time ocey. 
pation with me. Yes, sir. 

Mr. Avery. I can say it this way : you were not retained just to come 
down here to make this appearance ? 

Mr. Rornwetu. By no means. I had the ee of being associat. 
ed with the committee of people who articulated and framed the Boy- 
kin bill over the last several years, and I attended the subcommittes 
hearings here last year as an observer. That was the Mack committee, 
on which you served as a member. And I attended the two hearings 
in the Senate, also as an observer. I have been following this whole 
complex matter day to day for some time now. 

Mr. Avery. How long have you been retained by this American 
Fair Trade Council ? 

Mr. Roruwetu. Four years, Mr. Avery. 

Mr. Avery. So your experience is not exactly new in this area of 
fair trade ? 

Mr. Rornwewi. Well, of course, I had some fair trade experience 
prior to my association with this organization, sir. 

Mr. Avery. What was that ? 

Mr. Roruwetxi. Well, I had the privilege of being associated with 
the Department of Justice as one of their antitrust attorneys. I was 
a trial attorney with the Antitrust Division. 

Mr. Avery. When was that? 

Mr. Rornweti. That was for 4 years, terminating about 5 years 
ago. 

Mr. Avery. 1950-54? 

Mr. Roruweti. Something of that sort, yes, sir. 

Mr. Avery. Were you a private practicing attorney before you went 
with the Department of Justice ? 

Mr. Roruwe.u. For a very brief period, sir. And I think that in 
order to answer the sense of your question, I would have to say “No,” 
without being technical. 

Mr. Avery. You said you were with the Antitrust Division of the 
Department of Justice. 

Mr. Roruwe.u. Yes, sir. 

Mr. Avery. While in that capacity, did you make any explorations 
into antitrust suits that involved fair trade practices ? 

Mr. Rornwetu. Yes, Mr. Avery. I came into contact in 1952 and 
1954, in my governmental capacity, with the subject of fair trade. 
And indeed my necessary education at that time persuaded me, a8 4 
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Government attorney, that the firm and historic position of the Depart- 
ment of Justice on this subject was erroneous. And this, of course, 
ultimately led to my departure from Government service. I was quite 
unhappy about some of the positions I had to take consistent with the 

licy tsatements of the Department. And I have always wished 
that the Department of Justice would do as I have done, come here 
and listen. It is all very well for them to send a spokesmen here to 
talk about free competition in large generalities; but I would wish 
that the Department of Justice had had a man sitting at the three 
hearings—a very marvelous experience and a chance to learn some- 
thing. And I do not. understand why they do not have a person here 
to listen as well as having someone here to talk. 

Mr. Avery. Thank you, Mr. Rothwell. 

That concludes my questioning. 

The CuarrMan. Any further questions ? 

Mr. Bennett ? 

Mr. Bennetr. Mr. Rothwell, isn’t the essential difference between 
the proposal you are supporting and the Harris bill the fact that you 
feel the legislation should not control the price at which the retailer 
sells his product, as long as he does not sell a fair traded item at less 
than the established price ? 

Mr. Roruwett. Well, Mr. Bennett, no. I think that is a fair way 
of stating one of the consideraitons which led to my committee's rejec- 
tion, initial rejection, of the Harris bill approach, prior to the Harris 
bill being known as a bill introduced in Congress. We had con- 
sidered this approach. And there are some practical aspects to this 

rice control-type legislation, as this committee well knows, and we 
elt that the straightforward control of prices, unless associated with 
some overriding public policy or property interest, was, well—difficult 
tosell. Letmeuseacolloquialism. This is why, analytically, we have 
made the price of the product, sir, a function of the brand, limiting 
the use of the brand, rather than associating the price limitation in 
the Boykin bill with the product itself. We feel that this makes a 
considerable difference. 

The Cuarman. I have asked for this interruption for just a minute 
to recognize the presence of a class of fine boys and girls from the 
Mississippi School for the Deaf. And since I am unable to talk to 
them, and they are unable to talk to me, I am going to let Mr. John 
Bell Williams talk to them—TI hope the reporter will take down every- 
thing he says—and give them the kind of a welcome that they are 
entitled to and for him to advise them about this Committee on Inter- 
state and Foreign Commerce of the House of Representatives. 

Mr. Williams, you are recognized. 

Mr. Witt1ams. Mr. Chairman, of course, I have already explained 
to them the function of the committee. They wanted to come in and 
see the committee in operation. 

_Mr. Squires is the teacher, and this is the senior class of the Mis- 
waa School for the Deaf. We welcome them to the committee. 
éCHamman. Thank you very much. 

It was a pleasure to have had you visit us. 

Mr. Bennett, you may proceed. 

Mr. Bennerr. Let us take a specific item and then see how we can 
deal with it. Let us take, say, Bayer aspirin. I would assume that 
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that is a fair traded commodity. How would the two different }jjj; 
deal with that ? 

Mr. Rornweww. Mr. Bennett, I think I can tell you how the Boykin 
bill would deal with it. As to the differences, they would probably by 
incorporated in the explanation as to the Boykin bill’s dealing with 
that subject. 

The retailer initially would have a supply of aspirin tablets 
hand. This is a trademarked product. He would be informed tha | 
the producer is claiming rights under the act of Congress, which in jts 
inception is the Boykin quality stabilization bill. ray 

He might decide, going to the difficult case, that this is not for him, 
He might decide that he does not want to live and merchandise under 
the limitations imposed upon his conduct as to the use of the brand 
name by this statute. He therefore would have the privilege under 
section 9 of the statute of closing out the inventory. 

Now, he could do several things in respect to that closing out. He 
could sell it at the price established by the producer, the brand name 
owner. 

Mr. Bennett. You are speaking about what he could do under 
your bill? 

Mr. Roruwetu. Yes. He could offer to sell it back to the manu. 
facturer at his own invoice price. If the manufacturer refused to 
buy it and hold him harmless, then he could sell the product at any 
price he chose. So that written into the Boykin bill, Mr. Bennett, is | 
a full and complete protection of the property interest of a retailer 
in respect to that which is his property. 

Mr. Bennett. Just a minute, there. Iam speaking about what he 
may do under your proposal. Now, one of the problems, is that the 
chainstores or cutrate stores are taking trademarked items and sell- 
ing them below what an independent merchant can buy it for. 

Mr. Roruwetu, Yes. | 

Mr. Bennerr. And directing our attention again to Bayer aspirin, | 
under your proposal, can the cutrate dealer sell Bayer aspirin below 
the trademarked price? 

Mr. Rornwewtu. Yes, Mr. Bennett. He can do this as long as he 
does not utilize the brand name in making the sale. The restriction 
imposed by the Boykin bill does not go to his price. It goes to his 
use of the brand name. He can sell it at any price. 

Mr. Bennett. Well, can he sell a bottle of Bayer aspirin—— 

Mr. Rormwe.u. He cannot use the brand. Whatever that implies 
or entails, he cannot use the brand. 

This is why I started out by talking about the initial decision that 
the retailer makes. 

Then, in respect to his subsequent purchases of that aspirin, knowing 
of the restriction, he buys aspirin subsequently, subject to the limite- 
tions imposed, you see. 

Mr, Bennertr. I think it complicates the situation, in my mind, if 
you speak about what he can do with the goods on hand and what 
he can do afterward. Let us talk about what he can do if the Boykin 
bill were adopted by Congress. 

Mr. Rornweu. Yes. © 

Mr. Bennert. Can the dealer take a package of Bayer aspirin and | 
sell it below the price at which that company—— 
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Mr. Rornwetw. If he can do so without use—without making use 
of the brand; yes. ; ni 

Mr. Frrevet. What do you mean by “making use of the brand”? 
Advertising ; y 

Mr. Roruwet. Yes. The aspirin as sold by him, Mr. Friedel, 
would have to be sold either under the retailer’s brand or as an 
unlabeled bottle of aspirin. as 

Mr. Frrepev. But he is talking about Bayer aspirin, a labeled 
aspirin. 

Mir. RoruHweE.u. Yes. 

Mr. Frreven. And he could sell it cheaper ? 

Mr. Roruwett. As long as he makes no use of the trademark or 
brand name, he can do with it as he pleases. 

Mr. Bennetr. What do you mean by “makes no use of it”? Can 
he sell it in the bottle ¢ 

Mr. Roruwe xu. If the bottle has the name “Bayer” on it, he would 
either have to take the label off or use another bottle, sir. He cannot 
employ the brand. as 

Mr. Wuu1ams. What would he do about the imprint on the aspirin 
itself ¢ 

Mr. Roruwetu. Mr. Williams, this, by the way, is not a novel set 
of questions. This point has been litigated. I wish to refer you to 
several of the cases on the subject. 

First, at the State level, Miles Laboratories against the Owl] Drug 
Co., a 1940 case from the South Dakota Superior Court, whose citation 
is67 South Dakota 523——— 

The Cuarrman. I think they are asking about the procedure, and 
not the legality, Mr. Rothwell. 

Mr. Roruweiy. Chairman Harris, this question was discussed in 
respect to the procedure of a defendant using the ene Alka Seltzer 
in that case. And the right of the owner of the brand name to limit 
the use of the brand name in connection with cutrate sales was 
upheld. 

Now, procedurally, this, of course, was dealt with in Old Dearborn. 
Indeed, in response to your question, Mr. Friedel, I have given you, 
I think, the substance of the Old Dearborn decision. 

Mr. Rudolph Callman, who did not appear, but submitted a state- 
ment to this committee, one of our distinguished trademark attorneys, 
pointed out that this type of limitation on the use of the brand is 
perfectly consistent with the entire fabric of trademark law. 

Now, as to his procedure, sir, what he does with the individual 
tablets of aspirin—this is why I gave Mr. Bennett two answers. As 
to his initial stock, he has due-process protection. As to subsequent 
purchases, he buys the Bayer aspirin subject to the fact that he cannot 
use the brand and sell at a cut price. He can do one or the other, 
but he cannot do both. 

The Cuamman. You never did answer Mr. Williams’ question. 

Mr. Roruwetxt. Well, my apologies to yourself, Mr. Chairman, 
and to Mr. Williams. I did not intend to be evasive. Would Mr. 
Williams please restate his question to the extent that I did not answer 
it, sir? 

Mr. Wmi1ams. What would you do about the imprint of the name 


“Bayer” on the aspirin itself? Would that constitute an advertise- 
ment ¢ 
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Mr. Rornwe.y. The imprint “Bayer” on the aspirin tablet wou} 
have to come off in one way or another if the man were to sell at a dis. 
count price. That does constitute the use of the brand, just as myg, 
as if you were to make an aspirin tablet and put the word “Bayer” 
on it. 

Mr. Witt1ams. Quite obviously, it would be utterly impossible 
sell Bayer aspirin under this bill at a cut rate, so to speak. 

Mr. Roruwetxi. Well, Mr. Williams, if you are suggesting that th | 
Boykin bill effectively achieves the same purpose as the Harris bill,] 
heartily agree with you. It does. It was designed to do so, sir, 

Mr. WituiaMs. I am speaking of the practical difficulties of living 
with the bill, so to speak. 

Mr. Roruwetu. They live with the bill, sir, the same way that p. 
tailers live under the present fabric of fair trade acts in our con. 
mercial States. 

Mr. Bennett. The Boykin bill, as I understand your explanation of 
it, would prevent a retailer from selling a fair traded product as such 
in its original package, as a trademarked product, for any price les 
than the established price. 

Mr. Roruwetu. Other than the established price, sir. 

Mr. Bennerr. Anything other than the established price. And to 
that extent the effect is exactly the same as that as to the Harris bill, 
In other words, in either instance, you could not sell it except at the | 
price established by manufacturers. 

Mr. Rotuwett. That, sir, is correct. You cannot sell it and use the 
trademark. I say sell it otherwise because of the testimony, ont 
again, submitted to this committee by Mr. Michael Daroff, the presi- 
dent of the Botany 500 and the House of Worsted Tex, who supported 
the Boykin bill and pointed out to the committee that in effect it would 
prevent retailers from raising prices. This is his practical problem, 
which is solved by the Boykin bill; so that this is whe the importance | 
= the language, “at a price other than.” It is not “at a price les | 
than.’ 

Of course, there is also the testimony of Mr. Brakinger, who also 
—— the fact that it is important to set a ceiling as well as the 

oor. 

Mr. Bennerr. Under your bill the retailer could not sell the product 
for a higher price, so that your proposal puts a fixed price on it. He 
must sell at the established price, no lower and no higher. Right? 

Mr. Roruwetx. I would accept that with one addition, that the | 
fixed or the established price, as set by the trademark owner, is an in- 
cident to the use of the brand, you see. In other words, the bill itself | 
does not squarely fix prices. It limits the use of the brand. And the | 
fixed price is an incident to the property right of the owner in the | 
traffic in his own brand. 

Mr. Bennerr. Well, in practical effect, is there much difference 
between what is proposed here and the Harris bill? As I see it, in 
either case, you prevent the sale of trademarked articles as such, at | 
ade aa at least lower than the established price. 

r. Rornwe.y. That is correct, sir. 

Mr. Bennett. Your bill does not deal at all with articles that are 
not trademarked? In other words, a manufacturer could make the | 
same refrigerator but leave the name off ? 
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Mr. Roruwe.v. Of course, it is the existence of the trademark 
which in the existence of one authority taints the relationship between 
the manufacturer and the ultimate consumer. And it is this very 
interest, the property interest in the brand name as it flows down 
through the channels of distribution, that gives rise to this sort of 


ne Bennett. There is one difference, it seems to me, between the 
Boykin bill and the Harris bill. It is that under the Boykin bill, if 
the retailer can get the trademark identity off of the product, then 
he is free to sell 1t at whatever price he wants to sell it. 

Mr. Roruwe.v. This is true under the Boykin bill, yes, sir. 

Mr. Bennerr. Under the Harris bill, it would be unlawful to take 
the trademark off the product. 

Mr. Roruweiui. Mr. Bennett, may I say I believe this is also true 
under the Harris bill, the difference being that it is not the primary 
subject of emphasis. You see, this is our remedy. 

Or stating it more practically, sir, the petitioner would go into 
court under the Harris bill and ask the judge to help get the prices 
raised. Under the Boykin bill, the petitioner would go into court 
and have the court compel the retailer to stop employing the brand. 

Mr. Bennett. Well, that is true also under the other bill with 
reference to the right of injunction. 

It is difficult for me to see where there is actually very much dif- 
ference between the Boykin bill and the Harris bill, in practical 
effect. 

Mr. Roruwetv. Well, Mr. Bennett, I have done my best to articu- 
late what we conceive to be the difference in making the price limita- 
tion a function of the brand, rather than having the price limitation 
be a function of the product. And we feel, also, that this puts us, 
legally that is, on much sounder constitutional grounds, and therein 
within the confines of those two statements, sir, lie the reasons for 
the existence of the Boykin bill. 

The Cuatrrman. Thank you very much. 

Mr. Avery. Mr. Chairman, I would like to clarify just one more 
thing, here. 

My question is inspired by a question of Mr. Bennett’s. 

I interrogated a witness here the other day, Mr. Rothwell, and I 
thought I had a clear understanding. I may not be in disagreement 
or the witnesses may not be in disagreement, but I want to be certain. 

Mr. Bennett picked out Bayer aspirin. Most of your packaged 
drugs come in a box, and the label and identification is all on the 
container and not on the individual pill. 

Mr, Roruwe t. I believe so, sir. 

Mr. Avery. This example of aspirin is the exception. So in most 
cases, the retailer, if he would comply with the food and drug re- 
quirements, as far as the content within the package is concerned, and 
takes off the identifying label or trade mark of the manufacturer, then 
is he not free to sell that for whatever he wants to? 

Mr. Rornweu. Heis,sir. That is correct. 

Mr. Avery. But as long as each capsule contains an identifiable 
trademark, then he is precluded from anything but a fair trade price? 

Mr. Roruwetx. Well, it poses a difficult problem for him in get- 
ting that trademark off of each capsule. 
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Mr. Avery. As a practical matter, he cannot. So we can start from 
there. If it is identified, it is in fair trade. 

Mr. Roruwetu. This is always subject to the manufacturer’s or the 
producer’s ability to maintain the price. 

Mr. Avery. If the item were put on a fair trade list by the many. 
facturer, there would be no way for the dealer to evade a fair trade 
price if the individual pill or capsule was so identified by the trade. 
mark. 

Mr. Roruwett. I think as a practical matter that is correct. 

Mr. Moss. Well, would not the question of whether it was identi. 
fiable at point of sale determine that? If it were in a sealed containgr 
and sold without the trademark on the container itself, the fact that 
it might be identified inside could not possibly have had any bearing 
on the sale. 

Mr. Roruwe xv. Well, I think, Mr. Moss, that especially with pr. 
spect to drug products with respect to which we seem to have focused 
the questions, realistically, once a purchaser found out that inside the 
blank bottle with some other private name on it was the genuine 
produce of the manufacturer, and so labeled—I think that then this 
would be utilizing the trade mark, especially in respect to subsequent 
sales. 

So I would say that if there were—my view is that if there were an 
usage of the trademark so that it were brought to the attention of the 
consumer or in any way aided the consumer in his buying or con- 
sumption of the article, this is what the Boykin bill would forbid, 

Mr. Avery. Just one question, if I still have the floor. 

There is another difference under the Harris bill. Under that bill 
one retailer would have redress against another retailer, where under 
the Boykin bill the only recourse would be for the manufacturer 
against the retailer. Isthat true? 

Mr. Roruweti. Yes, Mr. Avery. That is also a distinction. In 
our view it is a minor distinction. Perhaps from the view of the 
reseller associations it is a major distinction. However, because of the 
antitrust implications, and because of the particular interest I repre- 
sent, I am not at all in sympathy with giving a reseller any type of 
rights or interest in what is essentially the property right of the maa- 
ufacturer. And since the Boykin bill proceeds by attaching a limite 
tion to the property right of the brand-name owner, it would be some- 
what illogical to allow others to exercise that property right for him. 

Mr. Avery. On the other side, from the practical aspect, it is a lot 
easier for one retailer to bring an action 15 blocks away than as toa 
manufacturer 15 States away. 

Mr. Roruwe .t. I do not subscribe to that. On the contrary, I be- 
lieve it is most difficult for most retailers, and especially injured or 
affected retailers, to bring suit at all. They are in the business of 
tending to a retail store, not bringing a lawsuit. The great majority 
of fair trade suits brought since the 1931-32 era have been brought by 
the manufacturer; and if we had really depended upon retail enforce- 
ment, or retail enforcement played any significant part here, I do not 
think that it would be a practicable answer. 

Mr. Avery. Well, you are probably right so far as even injunctive 
relief by retailers are concerned; although it is available, it probably 
will not be exercised. 
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Mr. Roruawetx. History indicates that there is only a relative hand- 
ose cases, as compared to the great number of manufacturer 
ful o ’ . 


OM Avery. That is all, Mr. Chairman. Thank you very much. 
The CuamrMAN. ‘Thank you very much, Mr. Rothwell. 
Mr. Roruawewu. Thank you, Mr. Chairman. 
(The prepared statement of Thomas A. Rothwell is as follows:) 


§raTEMENT OF THOMAS A. ROTHWELL IN Support oF THE Boykin Bru (HR. 
2463) AND THE MADDEN Bit (H.R. 3187) 


My name is Thomas A. Rothwell and my business address is 11 East 44th Street, 
New York City. I appear here as general counsel for American Fair Trade 
Council, a trade association comprised of manufacturers from many industries 
that distribute their products under a system of resale price maintenance. I am 
also appearing here in the capacity as attorney for Quality Brands Associates. 

My formal statement before this committee is limited to a discussion of the 
Boykin bill, H.R. 2463, the Madden bill, H.R. 3187, and a comparison of these 
measures to the Harris bill, H.R. 1253. The Boykin bill is the product of more 
than 3 years of research, study, criticism, discussion, and plain hard work. Many 
eminent lawyers, professors, marketing specialists, and business executives par- 
ticipated in molding and refining this approach which is presented for your con- 
sideration at this time as the Boykin quality stabilization bill, H.R. 2463. 

Stated simply the Boykin bill is based upon the well-established concept that 
the legal interest of the owner of a brand name is a property right. This is 
what ownership means; that there is a property right, vested in the owner, in 
respect to some “thing’’—be it real or personal property, tangible or intangible. 

It is generally accepted that the ownership of the brand is unaffected by the 
transfer of the commodity to which the brand is affixed. When a purchaser 
buys a Botany 500 suit, he obtains no property rights in the brand or trade- 
mark “Botany 500”; he acquires only the fabric, thread, and buttons, assembled 
in the form of a suit of clothes. Thus the property rights of Daroff in the 
brand name “Botany 500” are in no wise diminished, altered, or affected by 
the sale of a Botany 500 suit. 

The Boykin bill is concerned with the problem of preserving and protecting 
the property rights of the owner of a brand, by setting limits upon the expivita- 
tion of the brand by nonowners thereof. When a brand is utilized by a re- 
tailer in a manner which tends to injure and destroy the value of the brand 
to its owner, the Boykin bill enables such owner to withdraw from the offend- 
ing retailer the privilege of any further use of the brand. 

Three circumstances are specified by the Boykin bill as grounds for the with- 
drawal of the privilege of use: 


1. Bait merchandising. 
2. Selling at other than the established price. 
8. Misrepresentation. : 


In essence, if a retailer commits any of the three practices, his right to make 
any further use of the brand may be revoked by the owner of the brand. This 
is the first major distinction between the Boykin bill and the Harris bill. The 
Boykin bill limits the use of the brand, while the Harris bill controls the price 
of the commodity. Under the Boykin bill a reseller can continue to cut prices 
on the commodity; he is only restrained from using the brand in connection 
with the cut-rate sale. The owner of the brand is protected only against the 
abuse of his brand by nonowners in precisely the same manner that owners 
of real estate are protected against trespassers. If a stronger intrudes upon 
the real estate owned by another, he can be excluded. 

Students of the subject will recognize the Boykin bill to be a legislative re- 
statement of the unanimous holding of the U.S. Supreme Court in the landmark 
Old Dearborn case (Old Dearborn Distributing Co. v. Seagram Distillers Corp., 
299 U.S. 183 (1936)). The following language from Mr. Justice Sutherland’s 
opinion is particularly applicable to the Boykin bill: 

“In the second place, section 2 [the nonsigner clause of the Illinois Fair 
Trade Act] does not deal with the restriction upon the sale of the commodity 
qua commodity, but with that restriction because the commodity is identified 
by the trademark, brand, or name of the producer or owner. The essence of the 
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statutory violation then consists not in the bare disposition of the commogj 

but in a forbidden use of the trademark, brand, or name in accomplishing gyq, 
disposition. The primary aim of the law is to protect the property—namely 
the goodwill of the producer, which he still owns.” * * * ; 

“We are here dealing not with a commodity alone, but with a commodity pig 
the brand or trademark which it bears as evidence of its origin and of the 
quality of the commodity for which the brand or trademark stands. Appellants 
own the commodity; they do not own the mark or goodwill that the mark sym- 
bolizes. And goodwill is property in a very real sense, injury to which, like 
injury to any other species of property, is a proper subject for legislation.” * * + 

“It is well settled that the proprietor of the goodwill ‘is entitled to protection 
as against one who attempts to deprive him of the benefits resulting from the 
same, by using his labels and trademark without his consent and author. 
ity.’ * * * ‘Courts afford redress or relief upon the ground that a party hag 
valuable interest in the goodwill of his trade or business, and in the trademarks 
adopted to maintain and extend it.’ 

“The ownership of the goodwill, we repeat, remains unchanged, notwithstang. 
ing the commodity has been parted with. Section 2 of the act does not prevent 
a purchaser of the commodity bearing the mark from selling the commodity 
alone at any price he pleases.” 

* a * ~ * © * 

“There is nothing in the act to preclude the purchaser from removing the 
mark or brand from the commodity—thus separating the physical property, 
which he owns, from the goodwill, which is the property of another—and the 
selling the commodity at his own price, provided he can do so without utilizing 
the goodwill of the latter as an aid to that end.” 

The Boykin bill thus establishes and further confirms the property rights in 
the brand by permitting the owner to attach limitations to the use of his brand, 
If the limitations are exceeded, the brand cannot be used. It is obvious that 
when a discounter sells at a_cut price, he is usually exploiting a brand name in 
an unwanted and destructive fashion, from the point of view of the owner of 
the brand. The proposed legislation—H.R. 2463—would simply deny to the dis. 
counter under these circumstances the privilege of using the brand. Thus, the 
remedy is simple and has the advantage of being directly related to the property 
right protected. There is no interference with the discounter’s ownership of 
the commodity or his rights in respect to that which he owns. 

This proposed remedy is not especially novel. The Supreme Court of the 
United States approved this precise relief in the case Bourjois v. Katzel (260 
U.S. 689, (1923)). Plaintiff in this case was the exclusive distributor of face 
powder imported from France. Defendant purchased the same powder from 
the French source and sold it in this country under the genuine trademark. 
Justice Holmes, writing for the Court, held that defendant was to be excluded 
from making any further use of the trademark with the following significant 
language: 

“There is no question that the defendant infringes the plaintiff’s rights unless 
the fact that her boxes and powder are the genuine product of the French con- 
cern gives her the right to sell them in the present form. 


4 * * me * * + 


“Ownership of the goods does not give the right to sell with a specific mark. 
It does not necessarily carry the right to sell them at all in a given place.” 

In 1922 Congress wrote this right into the Tariff Act, which is now set out in 
section 516 of the Tariff Act of 1930. This act makes it unlawful to use the 
trademark of imported merchandise without the consent of the owner of the 
trademark. The Boykin bill does no more than extend an analogous right to 
the brand names of domestic manufacturers. It seems incongruous that im- 
porters should be in a more advantageous position with respect to the property 
rights protection extended to their marks than are American brand name manu- 
facturers. 

A second important distinction between the Boykin bill and the Harris bill 
concerns the scope of the commerce power of Congress. In reality this poses two 
questions : 

1. Are local retail sales such activities as are either “in or affecting inter 
state commerce?” 

2. Assuming the existence of the power, should Congress take jurisdiction 
over the act of selling at retail? 
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as to the first question, concerning the existence of the power, it is our view 
that Congress cannot regulate local selling, defined as the exchange of goods for 
money, except under special circumstances. It is doubtful whether such special 
circumstances generally exist to justify the exercise of congressional power over 
loeal acts. Prices made by a retailer within a given State do not usually con- 
stitute interstate commerce that may be regulated by Congress under its com- 
merce power. 7 ~ 5 

jhe Boykin bill avoids this hazard by regulating only the use of the brand, 
which brand is itself a product of interstate commerce. It is palpable that the 
prand moves in commerce—which cannot be said of the price—and that local 
abuses of the brand may have an immediate and proximate effect upon the 
traffie in commerce of that brand. The record of these and prior hearings is 
replete with statements documenting the harmful effects on the flow of inter- 
state commerce in brand names by local misuse of the brand. Since the brand 
itself moves in commerce, Congress may lawfully remove and prevent further 
obstructions to such flow of commerce at whatever level such obstructions occur 
(Mandeville Island Farms, Inc. vy. American Crystal Sugar Co., 384 U.S. 219 
aene the second question, it is submitted that Congress exercises its power— 
as it exists under the Boykin bill approach—with a great deal more prudence and 
discretion via the Boykin bill as opposed to the Harris bill. The extension of 
congressional power over the local transaction relates only to the brand name 
and not the product to which the brand is affixed. The Boykin bill does not in 
any manner attempt to regulate local retail selling—defined as the exchange of 

for money. 

The Boykin bill does not attempt to overrule State supreme courts or override 
declared public policy. As to any State, the Boykin bill—unlike the Harris bill— 
concerns itself solely with the sound regulation in the public interest of that 
which is within its primary and proper legislative sphere—the free flow of 
brands and trademarks in interstate commerce and the prevention of all obstruc- 
tions to Such flow. 

On balance, it seems somewhat more appropriate to request a court to restrain 
the unauthorized use of one’s property (the brand) than to ask the court to 
compel a retailer to change his prices. In essence this reflects the substantive 
difference between other proposed legislation and the Boykin bill. The prohibi- 
tions respecting bait merchandising and consumer deception contained in the 
Boykin bill—and about which there is no controversy—reflect and emphasize 
Congress’ proper concern with the encouragement of sound merchandising prac- 
tices in order to stimulate commerce. 

In short, it seems more prudent for Congress to enact the Boykin bill which 
rests upon a sound and thoroughly adjudicated basis, than to set sail in a sea 
of doubt by entering an area of questionable jurisdiction through the enactment 
of legislation of uncertain scope and effect. 


The Cuarrman. Mr. Joseph L. Nellis. 


STATEMENT OF JOSEPH L. NELLIS, COUNSEL TO THE NATIONAL 
ASSOCIATION OF CONSUMER ORGANIZATIONS, INC. 


Mr. Nexis. Mr. Chairman, I will be as brief as possible. 

The Cuairman. I understand you have to catch a train or plane by 
noon. 

Mr. Netxis. Yes, sir. I will be very brief, Mr. Chairman. 

My statement appears in the record at this point ? 

The Cuarmman. Yes. You may identify yourself and let the state- 
ment be included in the record. 

Mr. Netix. My name is Joseph L. Nellis. I am an attorney, and I 
represent as counsel a trade association known as the National Asso- 
ciation of Consumer Organizations, which is an association of low- 
cost, high-volume department stores located in some 22 States and 
inthe Territory of Hawaii. 
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I would like to say briefly, Mr. Chairman, I testified before the gyp. 
committee headed by Mr. Mack last year, and there, and in your py. 
ord, identified the work done by the trade association I represent an4 
also the extent of our interest in opposing fair-trade measures whic, 
are before this committee. I will try not to repeat anything that has 
been said, and I have been a patient visitor in this hearing room eyy 
since your hearings began. 

I would like to make some basic points. The first is that I hope yoy 
gentlemen have received enough information and are cognizant of th 
very v encroachment that the passage of fair-trade legislatig 
would commit upon the 16 States whose State supreme courts hays 
held the nonsigner and other provisions of their State acts uncongj. 
tutional, and upon the 4 States and Territories which have never had 
fair trade, namely, the District of Columbia, Alaska, Missouri, ang 
Vermont. We believe that the rights of the States in this respect arp 
reserved to them under the Constitution. Congress certainly could 
in its wisdom, override the policy of those States. 

We also would like to call to your attention again, Mr. Chairman, 
what we consider to be a delegation of legislative power which is jp. 
volved in price fixing to private persons. There we have the essenc 
of administered prices, which have been the subject of so much dis. 
cussion; so much so, Mr. Chairman, that the Joint Economic Con. 
mittee yesterday, when it received its appropriation, stated that the 
question of administered prices and inflation would occupy one of the 
most important items on that important committee’s agenda. 

The President has created a Cabinet committee, headed by Mr. 
Wallace, I believe. Mr. Nixon, the Vice President, is planning to 
hold hearings on the subject of the rising cost of living and inflation, 

We submit to you, Mr. Chairman, that this series of bills befor 
this committee can be shown to have no effect other than to increase 
the cost of living, and it will particularly affect consumers in our | 
stores, who are Government employees for the most part, and who 
live on fixed incomes and pensions. 

I would like to say a brief word, also, on the subject of the alleged 
interest which a manufacturer is supposed to have in connection with 
a trademark after he passes title to goods. 

The Department of Commerce last year commented on this very 
subject. I think it is well worth our time to briefly relate what it 
said. 

The Harris bill, it said, at that time, would specifically establish a | 
retention of a proprietary interest by the manufacturer after outright | 
sale of his goods, and during a succession of changes of ple ad 
at all levels of trade. 

In our opinion, that is, the Department of Commerce’s opinion, this | 
would be a dangerous precedent contrary to current concepts of | 
property rights. 

I think the committee can well take judicial notice of the fact that 
if a bill such as the Boykin bill is passed, it will put into our law an 
entirely new concept involving alleged continuing property rights in 
personal goods, chattels, which have been sold into channels of dis- | 
tribution. It interferes with the right of the retailer to set his om 
prices. It interferes with the consumer to receive the best possible 
prices as a result of shopping. 
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We represent some 30 stores, and we have 31% million consumer 
members of our stores. These people would surely resent, and right- 
fully resent, the necessity for our stores raising their prices by some 
90 to 30 percent on thousands of items, although we have no desire 
to do so, and do not have to do so, in order to operate profitably. 

I would like to mention one other point, based upon my Govern- 
ment experience many years ago. If a national emergency should 
arise, and the Government should be required to establish price con- 
trol, that is, to control maximum prices of goods sold in interstate 
commerce, you can imagine the chaos that would take place with the 
attempt to establish maximum price schedules on goods that had been 
fair traded and on which higher minimum prices had already been 


I say fortunately in 1941 and 1942, when the emergency came, we 
did not have to contend with many established retail prices which 
were cut across by national, that is Federal, price control schedules. 

Mr. Younger, I would like to direct this remark to you, sir. I 
think you have been rightfully concerned about the effect of trade- 
ins under these bills. I say to you in all honesty I do not see how 
these bills can ever be effective. The bootlegging and the difficulties 
that will result from them will be enormous. But basically, there 
will be a whole host of consumer goods that have never been traded 
in at retail that will be traded in if these bills become law. And I 
ask the Congress to imagine the army of enforcement agents that 
would be required to determine whether a given retailer had given a 
fair trade-in to some consumer on an electric shaver or some other 
consumer item. 

The trade-in problem is so insurmountable, in my judgment, that 
these bills can never be made to work. 

Mr. Youncer. Mr. Chairman, may I interrupt there, as long as 
that subject has been brought up ? 

Would the same theory apply to the issuing of trading stamps? 

Mr. Netuis. Yes, sir. I believe that trading stamps would make 
it impossible to enforce the minimum resale provisions of these bills 
before this committee. But basically the trade-in concept is so in- 
grained in our retail system that any retailer who wanted to violate— 
and I assure you there will be thousands who will, because they will 
not be put in the position of being put out of business—any retailer 
who wanted to violate could establish any kind of a trade-in scheme 
for many commodities that are not traded at this time. 

Mr, Avery. One further question on that very point. 

Then, sir, you agree with Mr. Bicks, who testified yesterday, that 
the Federal Trade Commission would have enforcement responsibility 
and it would not merely be left to the injured party ? 

Mr. Nexis. I most certainly do, Mr. Avery. And I would like to 
say this: the Harris bill is an attempt to amend section 5 of the Fed- 
eral Trade Commission Act. It becomes a deceptive and unfair prac- 
tice, in my judgment, for a retailer to sell below minimum resale 

rices. When that happens, I do not see how the Federal Trade 

ommission could fail to enforce the provisions of section 5. I there- 
fore feel that Mr. Bicks was eminently correct when he said that this 


would require enforcement on the part of the Federal Trade Commis- 
sion. 
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The Cuamrman. I refer you to the Federal Trade Commission, 
position and statement regarding that, and I respectfully dj 
with the viewpoint that was expressed on that subject. I think it 
does nothing but further confuse the issue and the record and give ap 
erroneous impression as to what the facts are. You have a right tp 
your opinion. I think I have a right to mine, being somewhat jp. 
volved with the formulation of this legislation. 

Mr. Nevis. Mr. Harris, may I say respectfully to you, sir: I hay 
not had an opportunity to read this year’s statement, that is, th 
statement made by Chairman Gwynne at the opening of the hearings 
last week; but I recall distinctly that I was present when Mr. Gwynne 
testified before the Mack subcommitte last year and stated in no yp. 
certain terms that his interpretation, that is, that of the Chairman 
of the Federal Trade Commission, of the bill then before the Mack 
committee, was that the Federal Trade Commission would be required 
to enforce the bill in some way or other. 

The Cuarman. This bill provides for an enforcement method, 

Mr. Nettts, Yes, a private enforcement procedure. 

The CHamman. Yes, sir. And that gives the injured party the 
right to go into court, either Federal or State court, for his remedy. 

Mr. Netris. May I respectfully ask the chairman what would pre. 
vent a person aggrieved from going to the Federal Trade Commission 
and saying to it, “My competitor is selling below the resale price, | 
want to file suit. I do not have the money with which to do so. As 
I conceive it, it is your responsibility to enforce this act.” 

What would the Federal Trade Commission say in response to 
that, Mr. Chairman ? 

The CHatrman. The Federal Trade Commission would have to 
comply with the law, and this would be a part of the law and would 
amend present law to that extent. 

Mr. Netuis. Yes, sir. I agree with that, sir. 

The Caarrman. I do not make it a practice, however, to answer 
questions, because we are here to seek information and try to do the 
best we can to make the record, and we are not here appearing as 
witnesses ourselves. 

Mr. News. Mr. Chairman, I did not intend to ask you that ques 
tion in that way, sir. It was more or less rhetorical: 

But I think it is fairly clear, at least, Mr. Avery, that there is some 
question as to whether the Federal Trade Commission maybe should 
be required to enforce minimum resale prices, in view of the fact 
that its responsibilities, as spelled out under present section 5, will 
be added to if this bill becomes law. 

I would like to conclude by saying this, Mr. Chairman. I have 
heard this past week a tremendous amount of talk about loss-leaders, 
bait advertising, bait and switch tactics employed by retailers. I 
would say this. I believe that the opponents of this measure, of which 
I am one, would be very pleased to see legislation drawn which would 
prohibit the use of Boke: faa dak techniques in interstate commerce. I 


do not believe that the true intent of the proponents of this legisla- 
tion is to eliminate the loss-leader technique, because if it were, they 
would be here supporting statutes which would make it an offense to 
sell at a price below cost. 
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Now, there are such statutes in various States in the United States, 
one right across the river in Virginia, which make it an offense to 
sell a commodity at a price below cost plus 6 percent. If that is what 
the proponents of this legislation want to strike out against, then 
[ recommend strongly that they propose that kind of legislation to 
this committee. 
ami that is all I have, Mr. Chairman. ; ; 

Mr. Frrepet. What would be ec if a chain sells an article 
below the cost that an average retailer can buy it, but still makes 6 

yeent profit; since he can buy a national brand product so much 
; ¢ 
Ta minis. May I say to you, Mr. Friedel, that as long as we have 
a system, which is perfectly legal, whereby manufacturers can give 
uantity discounts to large volume buyers which are not available to 
the small retail operator, you will have inequalities of this kind, and 
you will have that same inequality under a bill which would prohibit 
sales at below cost. I say to you, sir, in my judgment the system of 
quantity discounts, which are legal, employed by manufacturers, 
whereby they grant lower prices to volume purchasers, that is the 
source of our difficulties, as between the small retailer and the large 
chains. And I say that same system would obtain under a below 
cost selling statute passed by Congress or passed by a State. 

The Cuarrman. Mr. Younger? 

Mr. Youncer. Just one question. 

What is a closed-door department store? 

Mr. Neus. Mr. Younger, our stores operate on the specific prin- 
ciple of membership. All of our consumers are members of our stores. 
They pay a small registration fee. Mr. Moss, you have one in your 
district. ; 

We do not open our doors to the general public. Our prices are set 
upon our cost, not upon discounts. We are not a discount operation. 

ese members who shop in our stores get the lowest everyday prices 
available in the area where we function. In addition to that, we have 
membership welfare programs, involving scholarships for children of 
members, adult education programs, recreation programs, and such. 
Our stores are closed-door operations. We do not invite the general 
public. 

Mr. Youncer. Would you call it a cooperative ? 

Mr. Nexus. It has some of the attributes of a cooperative, but I 
do not want to mislead you. I want to say that it is a profitmaking 
venture. 

Mr. Moss. Is it not a device whereby you circumvent the fair trade 
laws of a State such as California? 

Mr. Nexis. Not at all, sir. 

Mr. Moss. Through the sale of the membership ? 

Mr. Nexus. Not at all. It is not a device designed to circumvent 
7. 

Mr. Moss. I did not say “designed.” I said, “whereby you do.” 

Mr. Neus. No, sir. 

Mr. Moss. I did not question your intent. I merely asked as to the 
result obtained. 

. Netuis. Mr. Moss, this system of merchandising was born in 
your State. It has become extremely successful in the last 6 years. 
39207—59_—38 
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Mr. Moss. I recalled that was one of the byproducts of this methog 
of merchandising, that you can keep yourself free of difficulty oye 
fair trade. 

Mr. Youncer. That is all, Mr. Chairman. [ just wanted th 
definition. 

The Cuarrman. Any further questions? 

Mr. O’Brien ? 

Mr. O’Brien. I just had one, Mr. Chairman. 


I am interested in the operation of these stores. You are able ty ' 


sell at low prices because you cut down or limit advertising, ang 
you locate in low rent areas ¢ 

I assume that the tax costs are reduced, too. 

Mr. Neus. Yes, indeed, Mr. O’Brien. All our costs are very much 
below the conventional retail operating costs. 

Mr. O’Brien. Is it not a fact that you believe that the only future 
for the retailer who is not now involved in such an operation is to 
join in such an operation? To go out and avoid advertising costs, 
to locate in low rent areas, and make the other savings which enable 
him to pass on these savings to the consumer ? 

Mr. Netuis. Mr. O’Brien, may I say this, sir, in response to your 
question: Every retailer has two things to sell. He has a product 
to sell, which is made by someone else, and a bundle of services. Isay 
to those of you gentlemen who are legitimately concerned with the 
welfare of the small merchant that anybody that wants to buy that 
product, along with the bundle of services that are offered by that 
small merchant, should pay a higher price for it. 

I do not say, sir, that the future of all retailing is in this type of 
low-cost high-volume venture. I do say that it 1s‘a very necessary 
and a very useful part of our economic scheme. The very fact that 
these stores have succeeded as well as they have in the past 7 years 


indicates that consumers feel a need in this terrible pressure of | 


inflation for fine merchandise at low prices. 

Mr. O’Brien. I have no doubt of that. But I am just wondering 
what happens to this high overhead retailer who cannot compete with 
your lower selling price. He is located in a highly taxed part ofa 
community. What happens when that particular part of the com- 
munity goes down the drain under the impact of this competition! 
Then need we add to this price the consumer pays to you the addi- 
tional cost in his tax bill to maintain his community ? 

I think there are other factors in here, because throughout the testi- 
mony we have had the consumer placed on one side and the retailer 
on the other side. I contend that the consumer also is a taxpayer and 
is also involved in the survival, if you will, of the retailer, who also is 
a taxpayer and a consumer. 


I just wanted to straighten that out, if I could, because part of that | 


saving you pass along is the saving you achieve in taxes. Somebody 
pays those taxes. 
Mr. Nexus. That is true. 


Mr. O’Brien. And it could very well be the consumer, the army of | 


consumers, you attract to your stores. So the saving is not as great 
in the final analysis, at the end of the year, in the dollar left in the 
pocket, as might seem when he makes the purchases. 
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Mr. Nexus. Mr. O’Brien, I agree with what you have said; but I 
would like to add this thought, and perhaps it is something that 
should be discussed by someone who is more conversant with in than 
TT would say this: that. the job of the conventional retailer in the 
high-cost, high-tax area, 1t seems to me only as a consumer, is to con- 
vince that large body—and there is a large body, because the financial 
statements prove it—of consumers who want to buy a product with 
the services attached. I can only point to Garfinckel’s. I can point 
to Bruce Hunt in this city. Very fine high-grade retailers who sell 
merchandise that is comparable to merchandise that you can buy else- 
where; but there you get what I speak of as a bundle of services. You 
get credit. You get delivery. You get personal sales attention. 
You get all ee that some people in our economy want and are 

illing to pay for. 
ian te me that their task is not to secure a fair trade umbrella 
over all costs which will force us—we do not cater to that same trade— 
to come up to their level, but to appeal on a greater scale to the large 
body of consumers who want that and are willing to pay for it. 

Mr, O’Brien. Yes. Well, of course, many of these services you 
have mentioned can be granted only if they have a large volume, too. 
And if their volume is reduced by competition from the low-cost in 
the cheaper tax area, then the time will come when they cannot con- 
tinue those services. 

Mr. Nexus. I just want to repeat the umbrella argument. I do not 
see why an umbrella should be placed over Garfinckel’s which will 
force us to operate in the same way. We do not need their profits in 
order to serve our consumers. 

Mr. O’Brien. I was not thinking so much of Garfinckel’s, to be 
honest with you, as Mr. Lippman’s corner drugstore back home. 

The Cuairman. Back to this other problem we were discussing a 
moment ago, with reference to enforcement. During the course of 
the hearings you mentioned, when Judge Gwynne, Chairman of the 
Federal Trade Commission, testified in 1958, at page 69, Mr. Avery, a 
member of this committee, asked a question, and I quote: 

Judge, as I understand your interpretation of this bill, there is no authoriza- 
tion contained in the bill for the Federal Trade Commission to intervene in 


eases where there is an alleged damage. The only redress available to the 
damaged party is to go to court. 


Mr. GwyNNE. That is my understanding of the bill: yes. 


Mr. Avery. Is that not a little unusual, a departure from the MeGuire Act and 
from the Miller-Tydings Act? 


Mr. GWYNNE. No. We never had any jurisdiction in either of those acts. 

Mr. Nexuis. Mr. Chairman, may I ask a question for information ? 
Was I mistaken in my recollection that in his initial testimony Judge 
Gwynne did say rather forcefully that he believed the Federal Trade 
Commission had certain enforcement responsibilities under H.R. 
10527? I do not have the record. 

The Cuarrman. The whole thing is here. But those were the 


answers he gave to specific questions by the members of the committee. 
Mr. Neus. Thank you, sir. 


The Cuarrman. Thank you very much. 
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(The prepared statement of Joseph L. Nellis is as follows :) 


STATEMENT BY NATIONAL ASSOCIATION OF CONSUMER ORGANIZATIONS, Ing, 
WasHineoton, D.C., on H.R. 1253 anp H.R. 2463 


Mr. Chairman and members of the committee, my name is Joseph L. Nejy 
I am an attorney with offices in the Celorado Building, Washinbton, D.C., ang} 
appear here as counsel to the National Association of Consumer Organizations 
Inc., 9424 Dayton Way, Beverly Hills, Calif. I wish to thank the committs 
for the opportunity on behalf of NACO to testify against the bills unde 
consideration. 

As this committee may recall, I appeared before the subcommittee of tpi 
committee on May 1, 1958, at a time when H.R. 10527 and a number of othe 
similar bills were under consideration in the 85th Congress, 2d session. My 
testimony there began at page 291 of the printed hearings and concludes g 
page 303. 

Because of the fact that in that testimony I stated the background ang 
makeup of NACO and the specific reasons for our opposition to Feder) 
authority for resale price maintenance, I will, in this statement, attempt no 
to repeat that testimony, but will direct most of my remarks to the content of 
H.R. 1253 and H.R. 2463 and their effect upon the legal rights of States whic, 
have cast off fair-trade statutes, as well as the effect of the bills before you m 
our member-consumers, now totaling approximately 3 million and soon to he 
augmented by several hundred thousands of new member-consumers of NACO 
stores being built in Dayton, Minneapolis, Washington, D.C., and other large 
metropolitan areas of the country. 


For the benefit of the new members of this committee who may not be familiar | 


with my previous testimony, I should like to take a moment to describe NACO 
and the member stores of which it is comprised. NACO is a voluntary, nonprofit 
trade association of low-cost, closed-door department stores. We now number 
26 stores from Ohio to Hawaii and from Florida to Minnesota with 5 new stores 
to join soon. These are very complete department stores, in several instances yp 
to 100,000 square feet in size. The people who are eligible to become registrants 
of the store are variously Federal, State, county, and city employees, or specified 
union or consumer groups. The stores are not open to the general public. Our 
eligible consumers pay a nominal membership fee for the privilege of purchas- 
ing in our stores. The membership card must be shown at the time the regis. 
trant enters the store, and in some cases, each time he makes a purchase. Our 
stores support a4 membership welfare program under which registrants secure 
scholarships and participate in adult education and recreation programs. The 
merchandise sold in our stores is the best obtainable and is sold at the lowest 
price generally available to consumers in that area. We do not use special sales, 
loss leader, or other sales promotions, nor do we feature anything but recognized 
or tested first-line.merchandise. Normally our stores do not advertise in news- 
papers or on radio or TV, thereby maintaining low promotional costs. The 
modestly constructed stores are located in industrial or commercial low-cost areas. 
These facts combine to enable our stores to offer many thousands of first-line 
items at an everyday low-price policy, with combined savings passed on to the 
member-consumer, 

Our business has been successful because of the response of hundreds of 
thousands of Government employees to our fair prices and well-reasoned mer- 
chandising policies. If the bills before this committee become law, we will be 
required to raise the prices of many items in our stores, even though we would 
be in a position to continue to sell for less than a so-called fair trade price dic 
tated by a manufacturer. In other words, at a time when experts are agreed 
that our deadliest domestic peril is inflation we, along with other low-cost 
sellers, would be forced to increase prices on many commodities that are already 
completely out of price line in conventional stores. 

NACO retailing is not to be confused with that of the discount houses, because 
the discounter arrives at a selling price which is related to a list or suggested 
retail price, whereas the NACO retailer relates his selling price to his actual 
cost. Hither selling price can be compared to list price, but the so-called dis 
counter seeks to sell by undercutting the standard list, while the low-cost oper- 
ator sells at low prices because his required margin is so low that when margin 
is added to cost the resulting selling price represents economies for the consumer. 
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The keystones of each NACO operation are planned volume purchasing result- 
in economic savings in cost of merchandise and frugal administration result- 
ing in lower costs of doing business, and maintained low rental by avoidance 
pigh-rental store locations. These factors combine to produce a low over- 
of d which, when applied as required margin for operation, causes a far lower 
Nellis, wie price than the one needed by high-overhead retailers. The savings so se- 
» @nd1 | eyred are for the most part passed on to the consumer in the form of lower 
ati 
unite NAO and its consumer-members are opposed to so-called fair-trade legis- 
under + jgtiop, whether at the State or Federal level. The term fair trade is an 
absolute misnomer. What passes for fair trade is in truth a price-fixing device 
Of this by which private persons (manufacturers) are unlawfully delegated legislative 
E other wers to establish prices to consumers. The intent of this price-fixing device 
bh. My is to guarantee a retailer a high margin, regardless of his efficiency, by elimi- 
des at nating price ecmpetition which would favor consumers. Furthermore, the 
intent of price fixing is to maintain antiquated methods of distribution which 
id and at great cost to the consumer are designed to support superfluous middlemen, 
‘ederal = s yeh as distributors and jobbers. 
pt not = s«aRetailers who can economically sell at _a lower price than the one fixed 
tent of would be subjected by laws such as H.R. 1253 and H.R. 2463 to heavy penalties, 
Which in the way of private suits for passing on to consumers the results of keener 
youd pyying and more efficient selling. ; 
to be The two agencies of Government most concerned with enforcement of our 
NACO antitrust policies, the Federal Trade Commission and the Department of Justice, 
large vigorously oppose the type of legislation represented by these bills. The Justice 
Department in its opposition to the Harris bill last year pointed out that 
miliar  yertical price fixing such as would be provided under H.R. 1253 is just as 
NACO | destructive to our antitrust policies as would be horizontal price fixing because 
nproit most of the so-called fair-trade bills permit cooperation between sellers at the 
umber | same level of distribution and because they encourage distributors of the same 
Stores products to cooperate with the manufacturer in maintaining stipulated prices. 
cesup | The Department of Justice also properly raised the constitutional question as 
itrants to whether or not a bill such as H.R. 1253 would not encroach upon the 
ecified sovereignty of the States, now numbering 16, whose supreme courts have acted 
. Ow | tohold State fair-trade laws unconstitutional. 
rchas- This question of the effect of bills such as H.R. 1253 upon States which have 
regis. | been in the non-fair-trade category or in which courts have held the statutes 
Our | unconstitutional, it seems to us, is a grave one for this Congress. What we 
secure are witnessing is, in effect, further dilution of the constitutional principle that 
The powers not granted to Congress are reserved to the several States. Where States 
lowest have affirmatively acted against fair trade or where no fair-trade statutes have 
sales, ever been adopted, the passage of H.R. 1253 or H.R. 2463 would supercede the 
mized announced Supreme Court decisions or the legislative policies of those States. 
news- And such superseding would take place in its most anomalous form—a Federal 
The statute which delegates authority to private persons the effect of which authority 
areas. is to encroach upon the constitutional rights of 19 States which have seen fit, 
st-line in their wisdom, to do away with fair trade or to ignore its politically powerful 
to the advocates. 
The Federal Trade Commission described resale price maintenance as “con- 
ds of trary to the public policy expressed by Congress in the antitrust laws since 1890 
-'mer- and contrary to the public policy expressed by Congress in the Federal Trade 
ill be Commission Act.” 


INo, 


vould Not only to the executive agencies of the Government most closely concerned 
e dic with antitrust enforcement oppose legislation such as this, many important 


greed | segments of the American economy oppose such legislation on a variety of 
y-cost | Stounds. Labor, in the person of AFL-CIO, is opposed to this legislation 
ready | on the ground that it would unduly and unnecessarily increase the cost of 

living. The American Farm Bureau is opposed on the ground that competition 
cause compels the passing on to consumers of any saving made by increased efficiency. 
ested The American Farm Bureau spokesman on April 29, 1958, stated to this com- 
ctual mittee “We do not believe that so-called fair-trade legislation is helpful to small 
1 dis independent retailers. We submit to the contrary that fair-trade programs will 

be harmful to many small retailers. * * * A consumer who is willing to shop 
argin | in less exclusive stores or who is willing to accept less service than is available 
ne elsewhere, should have the opportunity of sharing in the savings thus made.” 

Because much of the unspoken and inarticulate opposition to fair trade stems 
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from consumers and those who believe in free competition, this subcommittee 
will undoubtedly have before it a record heavily weighted in favor of the 
proponents, who have a good deal to gain from guaranteed prices. We y, 
the committee to ask itself whether at a time when the cost of living shows q 
steady and nagging incline, when the value of the dollar continues to depreciate 
because of inflation, when the prices of many commodities are wholly out of 
line with their true values, our free competitive enterprise system needs or 
desires the misnomer called fair trade. 

It is generally recognized that an increase in consumption of all consumer 
goods is one of the keys to economic recovery. Would H.R. 1253 promote such 
an increase? The answer is obvious—fair-trade prices tend to protect the mogt 
marginal seller, thus prices on many commodities will go still higher and eon. 
sumption will drop even further, thereby increasing unemployment. Even more 
disturbing is that the passage of H.R. 1253 will encourage manufacturers to 
expand their use of so-called fair-trade pricing with the Federal Government 
standing behind them to enforce their edicts. This would almost automatically 
increase the cost of living in all 49 States. 

There are two major reasons why H.R. 1253 and H.R. 2463 would not with. 
stand an attack in our courts. In the first place, the bills purport to delegate 
the legislative power involved in price fixing to private manufacturers. Under 
this bill a private person could, by the simple act of giving notice, invoke severe 
civil penalties against a seller who sells at a lower price. Secondly, the pil 
would constitute an unwarranted interference with the property rights of 9 
seller who has taken title to goods but is not free to sell them at a price of his 
own choosing. 

At the present time, manufacturers fair trade their products under the pro- 
visions of some State fair-trade laws. For all practical purposes, these laws are 
identical and provide that the manufacturer or producer of trademarked or 
branded articles of merchandise may, through contracts with wholesalers and 
retailers, establish the price at which their merchandise may be sold at the 
wholesale and retail levels. These acts further provide that all wholesalers and 
retailers who have notice of the contracts are bound by the resale price pro- 
visions thereof even though they are not parties to the contract. In 1987 the 
Congress adopted the Miller-Tydings amendment to the Sherman Act to exempt 
these resale price maintenance contracts from the provisions of the Sherman 
Act where such contracts were made legal by State fair-trade laws. The only 
exceptions were Texas, Missouri, and Vermont. The District of Columbia has 
never had a fair-trade law. In 1951 the Supreme Court of the United States 
held that the Miller-Tydings amendment permitted voluntary resale price agree 
ments, but did not permit manufacturers to compel nonsigners to observe the fair- 
trade prices (Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384). 

Immediately thereafter the proponents of fair trade had introduced in Con- 
gress an amendment to section 5 of the Federal Trade Commission Act to exempt 
from the antitrust laws agreements setting resale prices and permitting mann- 
facturers to compel nonsigners to abide by the fair-trade prices. This act was 
known as the McGuire Act and was adopted in 1952. The U.S. Supreme 
Court has never passed on the constitutionality of the McGuire Act, although it 
has denied certiorari on several occasions when that question was presented. 

The supreme courts of 16 States have held their fair-trade laws unconstitu- 
tional under their respective State constitutions. In addition, the supreme 
court of one other State has held the law invalid under the State antitrust law, 
and the lower courts of two States have held the fair-trade law unconstitutional 
under the State constitutions. The basis of the decisions has been that the fair- 
trade laws are beyond the police power of the State in that they interfere with 
the right of a merchant to sell his property at any price he chooses. The de 
cisions have also been based on the ground that the grant of power to manufac- 
turers to set resale prices was an unconstitutional delegation of the legislative 
power. 

H.R. 1253 and H.R. 2463 in the Senate, would provide a Federal fair-trade 
law. Under the provisions of these bills any manufacturer of branded or trade 
marked aricles, a substantial portion of which cross State lines, will be permit- 
ted to establish resale prices at the wholesale and retail levels for his products 
which must be observed by all merchants who have notice of the price established 
by the manufacturer. The prices established under this law will be enforcible 
in all States of the Union and in the District of Columbia regardless of the public 
policy of a State or the provisions of any State constitution. 
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At the hearings last year, the proponents of the bill made the following prin- 
cipal points in support thereof : - irst, fair trade is necessary to protect small 
pusiness and to provide a wise distribution system for the products of manufac- 
turers. Of particular concern are predatory price cutters and loss-leader selling. 

The answer to this argument 1s: ' sade 

(1) Fair trade will not protect small business. In fact, it is apt to have the 
opposite result. If all stores are required to sell at the same price the large 
stores which can provide more services to their customers than small stores, 
and with great financial backing can expand their multiple operations, or which 
can sell private brands at prices lower than the fair-trade prices will attract 
more customers than will the small stores. In addition, the guaranteed high 
wargins under fair trade have a tendency to attract more people to retailing 
with the result that retail sales are spread over a greater number of retailers 
so that each retailer has lower total gross sales, and is in greater jeopardy of 
peing forced out of business. The Chamber of Commerce of the U nited States, 
Economic Research Department, November 1958, states, * & 2 the high actual 
costs imposed by falling volumes of sales for each retailer resulting from exces- 
sive entry, Will nullify the profits guaranteed by fair trade.” , er. 

(2) The talk about loss-leader selling and predatory price cutting is in- 
sincere. Where these practices are done to injure competition or with the 
purpose of creating a monopoly they are already prohibited by the Sherman 
Act and the Federal Trade Commission Act and, in a majority of the States, by 
unfair sales acts. That loss-leader selling and predatory price cutting are not 
the real concern of the proponents of fair trade is demonstrated by the fact that 
at the time of the passage of the McGuire Act Congressman Celler in the House 
and Senator Douglas in the Senate, both of whom opposed fair trade, proposed 
to the proponents of fair trade the substitution of a bill prohibiting loss-leader 
selling or predatory price cutting. The proponents of fair trade rejected the 
proposals. es ? : 

(3) Under a free competitive economy there will always be as many retail 
outlets as the purchasing public needs and demands, but no more. Fair trade 
has been characterized as a tariff to support the uneconomic retailer at the 
expense of the consumer. Without this protective tariff some uneconomic 
retailers may be forced out of business. But there will always be a place and a 
need for the neighborhood store which offers convenience of location and hours 
of operation and such services as prompt deliveries, credit facilities, and 
acceptance of telephone orders. 

(4) Every retailer has two things to sell: The product of the manufacturer 
and a “bundle” of services. Fair trade permits a manufacturer not only to con- 
trol the price of his product but also the price that the merchant can charge 
for the bundle of services which he provides. The services that a retailer is to 
provide and the amount that he is to charge therefor should be a matter of 
bargaining between the retailer and his customer. The customer should be 
able to select a merchant who provides the services that he wants and should 
not be required to pay for services that he does not want. 

Second: The ineffectiveness of fair trade due to the large number of States 


« which have held it invalid is the cause of the recent recession. The argument 


is that retail outlets disappear because most retailers are unable to compete 
with loss-leader sellers and predatory price cutters. With the diminution in 
outlets the sales diminish and both the stores that have closed and the manu- 
facturers are compelled to discharge employees. 

Fair trade is in reality a system of artificially maintaining prices at a higher 
level than would obtain where there is free competition. It is anomalous to 
say, particularly in this time of inflation, that artificially high prices cause 
prosperity and that lower prices are a cause of recession. 

Third: Fair trade keeps prices down in that it assures a fair and reasonable 
price for the manufacturer, wholesaler, retailer, and consumer. The answers to 
this contention are: (1) There is no necessity for a law to keep prices down. 
Competition will take care of that. 2) Experience under fair-trade laws has 
demonstrated that prices are higher under fair trade than in a competitive 
economy. For example, at the hearings on the McGuire Act the Federal Trade 
Commission had studies to show the rise in prices after the adoption of fair- 
tradelaws. For example, after the adoption of fair trade: 


+ Beauty creams—chainstore prices rose 9.6 percent; department stores, 11 
percent 
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Cold salves—chainstore prices rose 8.1 percent; department stores, 9.3 percent 
Tooth pastes and powders—chainstore prices rose 6.7 percent ; department Stores, 
11 pereeant 


Shave creams—chainstore prices rose 6.8 percent; department stores, 61 per- 


cent 
Toothbrushes—chainstore prices rose 5 percent; department stores, 6.1 percent 


At a hearing before the Senate District Committee considering a fair tra 
act for the District of Columbia, Judge Barnes, then head of the Antitrug 
Division of the Department of Justice, presented the following study: 

“So far as we know, a complete survey of fair-trade and non-fair-trade 
prices has not been made. It may be noted, however, that at the time of 
the hearings on the McGuire Act of 1952, price comparisons placed in the record 
showed that the consumer paid higher prices in so-called fair-trade States than 
in non-fair-trade areas. A comparison of prices of drugstore items in April- 
June 1954, obtained from the advertisements of drugstores in the District of 
Columbia, showed that on 736 items of ordinary drugstore business the faip. 
trade price totaled $2,241.10 and the non-fair-trade price on the same items 
totaled $1,602.44, or a saving of 28.4 percent. In the appliance field, a similar 
comparison of so-called fair-trade prices and the prices of a low markup outle 
in the District on 245 items showed a total of $6,142.33 under fair trade ang 
$4,442.69 for the same items under the latter’s prices, or a saving to the con. 
sumer of 27.7 percent.” 

(3) Under fair trade, prices are set by the manufacturer without any public 
supervision or control and without any necessary connection betwen the cost 
of manufacture and distribution. The only influence on the manufacturer 
in establishing the resale price is pressure from wholesalers and retailers for 


greater margins. (4) The contention is made that manufacturers cannot ge - 


arbitrarily high prices because the prices of competing products of necessity 
keeps them in line. Many economists have pointed out that fair trade enables 
manufacturers of competing products to eliminate price competition in their 
products at the retail level. 

Fourth: Fair trade is not compulsory but is merely permissive and, in any 
event, is not price fixing. 

The answers to these contentions are: (1) In practice fair trade is not per- 
missive, as to the manufacturer, because manufacturers are compelled by re 
tailers under threat of boycott to fair trade their products. 

“* * * The experience of the Pepsodent Co. is the best example of how a 
manufacturer could be ‘persuaded’ to support the druggists. In 1935 Pepsodent 
withdrew from its California fair-trade contracts for fear of violating the 
Sherman Act. Druggists’ associations quickly reacted by urging their members 
to boycott Pepsodent. Almost to a man the retailers responded. The executive 
secretary of the Northern California Retail Druggists’ Association reported 
that: 

“ * * to my great delight and the great delight of our executive committee 
all the druggists in California refused to sell Pepsodent toothpaste or Pepsodent 
products. They put them in the basement. Some were enthusiastic enough to 
throw them into the ashean.’ 

“The boycott was almost completely successful. For a while it was possible to 
buy Pepsodent products only in a few pineboards. News of the boycott was 
passed on to druggists in other States, and the company’s national sales fell 
appreciably. Here was a clear demonstration of the vertical power of druggists 
and of their surprising group solidarity. Pepsodent was a relatively powerful 
firm. Through extensive advertising it had won about as much consumer prefer- 
ence and hence had generated about as much vertical power as any manufacturer 
could. Yet it had been decisively defeated by the organized druggists. After a 
few months of drastically declining sales, Pepsodent capitulated, again signed 
price maintenance contracts, and donated a check of $25,000 to the NARD to 
be used in support of the campaign for fair trade acts. Following this goodwill 
offering, other manufacturers voluntarily contributed to the fund, and still others 
were requested to donate” (J. C. Palamountain, Jr., “The Politics of Distribu- 
tion,’ Harvard, Cambridge, Mass., 155, pp. 238-239). 

(2) As to retailers, once a manufacturer has adopted a fair trade price 
system is the very essence of compulsion. 

(3) Perhaps the best refutation of the contention that fair trade is not price 
fixing are the words of Justice Douglas speaking for the Court in the Schweg- 
mann case in which he called fair trade “a program whereby recalcitrants are 
dragged in by the heels and compelled to submit to price fixing.” 








percent 


Stores, 


1 per. 


percent 


trade 
titrust 


r-trade 
ime of 
record 
8 than 
April- 
rict of 
e fair. 
' items 
similar 
} Outlet 
de and 
he con- 


Dublie 
1@ cost 
icturer 
ers for 


hot set - 


cessity 
‘nables 
h their 


in any 


ot per- 
by re- 


how a | 


sodent 
ng the 
embers 
cutive 
ported 


mittee 
sodent 
ugh to 


‘ible to 


tt was 
es fell 
nggists 
werful 
prefer- 
eturer 
ifter a 
signed 
RD to 
od will 
others 
stribu- 


> price 


t price | 
chweg- 
its are 


FAIR TRADE 595 


Fifth: H.R. 1253 and H.R. 2463 establishing a Federal fair trade law is not 

an interference with States rights. : 
The answer to this contention is that these bills will permit manufacturers to 
establish resale prices, by notice alone, in every State of the Union. As has 
reviously been pointed out, three States have refused to adopt fair trade legis- 
jation and it may be presumed that resale price maintenance is contrary to 
the public policy of those States. In addition, the courts in 16 States have held 
that resale price maintenance violates the constitutions of those States. To 
paraphrase Justice Douglas, these States will be “dragged in by the heels and 
compelled to submit to price fixing.” 

Resale price maintenance through the device of fair trade runs counter to the 
whole philosophy of the traditional American economy of free competition in 
a free economy. This philosophy and tradition is codified in the antitrust laws, 
the Sherman Act, the Clayton Act, and the Federal Trade Commission Act. 
Resale price maintenance has always been condemned as an unreasonable 
restraint upon competition that is injurious to the public. In Dr. Miles Medical 
Company Vv. John D. Park & Sons Company (220 U.S. 373 (1911) ), the Supreme 
Court considered the validity of resale price maintenance agreements. The 
Court said, “But agreements or combinations between dealers, having for their 
sole purpose the destruction of competition and the fixing of prices, are injurious 
to the public interest and void. They are not saved by the advantages which 
the participants expect to derive from the enhanced price to the consumer. 
*** The complainant’s plan falls within the principle which condemns con- 
tracts of this class. It, in effect, creates a combination for the prohibited 
p . * * * The complainant having sold its product at prices satisfactory 
to itself, the public is entitled to whatever advantage may be derived from com- 
petition in the subsequent traffic.” 

The Attorney General’s National Committee To Study the Antitrust Laws 
makes it clear that resale price maintenance through fair trade runs counter to 
the policies established by our antitrust laws. At page 154 of its report the 
committee said : 

“On balance, we regard the Federal statutory exemption of fair-trade pricing 
as an unwarranted compromise of the basic tenets of national antitrust policy. 
We recognize that the legislatures of 45 States have at some time accorded 
official sanction to fair-trade pricing; that the Congress twice deferred to State 
enactments by creating Federal fair-trade exemptions from antitrust prohibi- 
tions; and that without Federal immunization fair-trade pricing, as a practical 
matter, cannot survive. Nevertheless, the throttling of price competition in the 
process of distribution that attends fair-trade pricing is, in our opinion, a 
deplorable yet inevitable concomitant of Federal exemption laws. Moreover, 
whatever may be the underlying legislative intent, any operative fair-trade 
system facilitates horizontal price-fixing efforts on the manufacturing and each 
succeeding distributive level. And the prominent existence of a Federal price- 
fixing exemption not only symbolizes a radical departure from national antitrust 
policy without commensurate gains, but extends an invitation for further en- 
croachment on the free-market philosophy that the antitrust laws subserve.” 

Almost without exception, objective professional people are opposed to the 
concept embodied in fair trade. Only one person in the academic field who 
appeared before the subcommittee of this committee last year favored the prin- 
ciple of fair trade. That was Professor MacLachlan of the Harvard Law 
School, the author of the bill. It is interesting to note that Professor MacLachlan 
appearing in perhaps a more objective way said of fair trade in a law review 
article entitled “Fair Trade Acts” (86 Pa. L. Rev. 803-822 (1938) ), “Price cutting 
based upon superior efficiency is essential to the ideal of our economic system.” 
And a little further, ‘Any scheme which would effectually prevent the cash-and- 
carry consumer from buying at a cheaper price than the consumer who gets 
elaborate delivery and other services plus costly credit is a vicious scheme.” 
In conclusion, he said : 

“Viewed in their most obvious light as a direct product of high pressure political 
lobbying by groups asserting narrow and unenlightened interest, they (the 
fair-trade laws) present a definite challenge. The imperfections of a branch 
of the legal system have been exploited to afford an occasion for another blow 
at one of the few traditional safeguards of the public interest remaining in 
our present economic society. As a challenge they call for an awakened public 
consciousness and an awakened public interest.” 








596 FAIR TRADE 





All of the other academic people who appeared before the committee oppogeg the 
bill strenuously. The Attorney General’s Committee, composed of the leadi 
men in the field, concluded their consideration of fair trade by saying, We | 
therefore recommend congressional repeal both of the Miller-Tydings amend. | 
ment to the Sherman Act and the McGuire amendment to the Federa) Trade 
Commission Act, thereby subjecting resale-price maintenance, as other Price. 
fixing practices, to those Federal antitrust controls which safeguard the Dublic 
by keeping the channels of distribution free.” 

The section on antitrust law of the New York State Bar Association, has 
gone on record as being against H.R. 10527 (85th Cong., 2d sess.), on the groung 
that it will destroy our essential competitive system that the antitrust laws ap | 
enacted to preserve, and authorizes retail price fixing by manufacturers whig, 
artificially increases cost of living to the consuming public. 

The success of the proponents of fair-trade legislation has been due to the 
effectiveness of highly organized pressure groups. This is well described jp 
the book, “The Politics of Distribution,” by J. C. Palamountain, Jr., in chapter g 
at page 235, et seq. 

“Their vertical power permitted druggists to present what appeared to be 
industrywide support for price maintenance at congressional hearings and 
probably at hearings before State legislative committees. At all congressiong| 
hearings on the Miller-Tydings amendment manufacturers as well as whole 
salers joined retailers in supporting the legislation. Much of this support clearly 
was by command of the NARD. This political solidarity was possible becange 
of the same factor which gave the retailers their economic power: The silence 
of the consumer—unorganized, inarticulate, and probably unaware. At these 
three hearings only one witness testified for the consumer, and she was a self. 
appointed representative.” 

Mr. Palamountain continued : 

“They (NARD) could bombard all Congressmen with demands for passage of 
the Miller-Tydings amendment, producing a flood of letters and telegrams con. 
ing from practically every community in the Nation, or they could inundate 
members of a crucial committee. The NARD Journal for 1936 and 1937 reads 
like a file of battle orders. At one time 1,000 communications were ordered 
to each member of a committee considering the bill; at another time each drug. 
gist was commanded to write a letter a week to his Representative and Senator: 
in the later stages of the bill’s consideration a constant barrage of letters and 
telegrams was ordered. 

“And the NARD avoided debate wherever possible. Having directed that each | 
drugstore be transformed into an outpost of political influence and education 
so that the druggist could make the most of his unaparalleled opportunity to 
put in his best licks for the fair candidates for office, and to take care of those 
who are unfair, the NARD counseled its members to 

“«t * * avoid all reference to fair trade laws * * * unless the customer 
himself brings them up. The principles which are fundamental to the fair- 
trade movement are deep, and for an uninformed customer to understand them 
would require a lengthy explanation which might lead to an argument—and 

,Bo one ever won an argument.’ ” 


During the hearings heretofore held by the House subcommittee, members of ' 


the subcommittee more than once commented that they had received numerous 
communictions from the proponents of fair trade but they had not received any 
communications against the bill from consumers. This is not an expression of 
public will, but rather because of the militant organization of the self-interests 
supporting price fixing. It is absolutely essential, therefore, that the point of 
view of the consumer and of those serving his best interests be brought to the 
attention of this committee and Members of Congress. 

In concluding this presentation, I wish to make brief reference to certain sec- 
tions of H.R. 1253 and H.R. 2463 which bolster our contention that these bills 
would create chaos in the marketplace as well as in the courtrooms. Section (6) 
of H.R. 1253 provides the means by which the price fixing approved by the bill 
will take place. But the vagueness of the standards, indeed the failure of 
adequate standards to be established, makes it impossible to enforce. A pre 
prietor may establish and control, by notice to his distribtuors, stipulated or 
minimum resale prices * * * if such merchandise is in free and open competi- 
tion with merchandise of the same general class produced by others. Not only 


is the manufacturer delegated the legislative authority to determine the extent ; 


of prices of goods not owned by him, but he is required to determine whether 
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ndise is in the same general class as that produced by others. The 
hoice here given creates the kind of vagueness and lack of definitive- 

ess that prompted the Supreme Court to outlaw the NRA. Who is to contest a 
: rticular manufacturer’s determination that a product he makes is in free and 
open competition with another product which may be completely dissimilar? 
section (6) goes on: “He may so establish schedules of resale prices differen- 
tiated with reference to any criteria not otherwise unlawful.” We submit to 
this committee most earnestly that if this language were contained in a bill 
creating a new Government agency, Such as a price-control agency, it would 
result in a declaration by a court that such a standard was vague, indefinite, 
and impossible to enforce. Presumably, this language refers to margins, mark- 
ups, quality, terms of sale, and every other consideration that goes into price 
levels. ; ‘ , 

Under this language, the manufacturer could indulge in every flight ef fancy 
known to man and still enforce prices of his choosing, not that of the market- 
place. The next portion of section (6) legalizes the bypassing of wholesalers 
on a basis not yet recognized by commerce or the courts. Where a manufac- 
turer’s wholesale distributors are in competition with retailers who purchase 
comparable quantities he is permitted to set resale minimum prices at the same 
jevel for wholesalers as for retailers. This is done as an exception to section 
(10) which restates a prohibition against horizontal price fixing more in the 
nature of hopeful lip service to our ancient antitrust policies than in any real 
sense a Strengthening of those policies. 

FTLR. 2463 accomplishes the same undesirable results as H.R. 1253 but arrives 
at these results in a different manner. In H.R. 2463 the theory is advanced that 
the proprietor continues to own the goods he manufactures after he passes legal 
title to them, and thus the bill attacks the right of any person to employ such 
prand name, or trademark in furtherance of bait merchandising practices (unde- 
fined in the bill) or where the reseller knowing of the minimum resale price has 
sold for less, or the reseller with intent to deceive purchasers has published 
misrepresentations. In the case of two of the three possibilities of revocation 
of a right to sell by a manufacturer, these practices when done with deception, 
misrepresentation, or to promote unfair trade practices are already contrary to 
section 5 of thé Federal Trade Commisison Act. I refer to bait merchandising 
and published misrepresentations. 

What this bill seeks to do is to surround sales at less than minimum resale 
price with the aura of illegality already present in the law. This might be 
termed a reverse form of “guilt by association.” As a closing comment, I would 
point out that the authors of this bill, the American Fair Trade Council (Quality 
Brands Associates, Inc.), have given little though to the complicated legal prob- 
lems that would result from an adoption by Congress of the illogical doctrine 
that once a person sells a chattel it really isn’t sold but still belongs to him. 
What is so magical about a brand name created by advertising and paid for by 
the consuming public that would support such a proposed departure from Ameri- 
can law? 

NACO and its consumer members respectfully hope that this committee will 
once and for all reject the false panaceas promised by the proponents of so-called 
fair trade. It is something the consuming public does not want. If this com- 
mittee is in doubt, we respectfully suggest you ask labor, ask farmers, ask any- 
body that believes in competition for the consumer’s dollar, and finally, ask 
yourselves what would this kind of legislation do to our economy. We believe 
these questions answer themselves. 

Thank you, Mr. Chairman. 


The Cuarrman. Mr. Herman C. Nolen. 
Mr. Nolen, you are president of McKesson & Robbins, Ine. 


pis mercha 


STATEMENT OF HERMAN C. NOLEN, PRESIDENT, McKESSON & 
ROBBINS, INC. 


Mr. Noten. That is right, Mr. Chairman; and McKesson & Rob- 
bins, of course is a national wholesaler and also a producer of a line 
of drug products. And I want to tell you I appreciate very much 
this opportunity to come up here. 
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But before I say something, I would like to give you a little 
background to show you my qualifications in this field. 

Prior to coming with McKesson & Robbins, I was professor of mar- 
keting at Ohio State University for 13 years, and during the war] 
served as head of the Economic Section for Military Government, op 
deputy, and after the Normandy campaign I was in charge of pric 
control and rationing for the military government in Europe and jy 
the Mediterranean theater. I give you that merely as a backgroynd. | 

I am a firm believer in fair trade, and I have appeared in 1959, » 
the time of the enactment of the McGuire bill. And the reasons I gare 
then I think are basically as sound today as they were at that time, 

I think a national fair-trade law such as the Harris bill would py. 
vide necessary rules for fair conduct in business. And being president 
of a fairly large company, I assure you we need rules in business, ]j 
would eliminate destructive devaluation of manufacturers’ brands 
and trademarks. It would provide protection for the small busines. 
man against unscrupulous competition. It provides necessary legal 
protection to those who need it, without being compulsive upon others, 
It would be good for the economy, because evidence shows that fair 
trade has tended to keep prices down even in an inflationary period. 
And it is well established that we are facing inflationary influences jn 
the years ahead. 

And let me say without qualification that I think these reasons add 
up to the most important reason for the enactment of this bill, and 
that is that fair-trade legislation, in my opinion, is in the public 
interest. 

And I would like to elaborate on that a moment. Al of us, manv- 
facturers, wholesalers, retailers, and, yes, even Members of Congress, 
are consumers. And as such, we are all personally interested in 


of my 


making our purchases at the best prices available. Now, unfortu- | 


nately, most of us have a very shortsighted understanding of what a 
best price is. Obviously, the best price must be a fair price, if we are 
to keep our economy healthful and dynamic. The American market- 
place cannot operate like an oriental bazaar and still support our high 
standard of living. 

Now what in our best judgment—and with regard to our established 
and successful social and economic structure—constitutes a fair price? 
Certainly it is a price that recognizes both quality and availability 
in a product. 

The nature and quality of a product are established by the manu- 
facturer. He has an investment in materials, equipment, plant, and 
labor necessary to turn out his product. He has an investment in the 
advertising and good will that has built a demand for his product. 
If he is to remain competitive, he has to constantly strive to improve 
his old products and produce new ones. <A fair price recognizes such 
elementary economics and, of course, provides a fair profit for the 
manufacturer. Without a profit he will not be able to continue to 
provide employment, contribute to taxes and produce the things we as 
consumers need or desire. 

The other factor in a fair price is availability which, in most cases, 
is provided by distributors—wholesalers and retailers. The distribu- 
tor buys in quantity at his own risk—stocks and handles the product— 
renders credit and performs delivery—all to get the product to the 
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umer when and where he wants it. Indisputably, these services 
add some value to the product which might be called convenient avail- 
bility. Mass production without distribution serves no one. Yet, 
historically, people have failed to recognize this factor in pricing and 
have failed to understand the beneficial role of the distributor. 
[ suggest that much of the problem of ee related to a residue 
of old prejudices against those engaged in this area of commerce. 
They run deep in our economic history and were created by social, 


| and even theological biases, of ages long past. The merchant, the 


jopkeeper, the salesman has had to fight hard for respect. Even 
Wy Loman in the recent “Death of a Salesman” may be a sympa- 
thetic character, but he is not quite a respectable one. 

To the point, the intelligent consumer must recognize that costs 
of distribution have a proper place in the determination of price. 
The retailer and the wholesaler work for their margin, perform val- 
uable services in behalf of consumer and manufacturer and are en- 
titled to a fair profit in a sales transaction. on . 

[ said earlier that all of us are consumers. Similarly, practically 
all consumers are producers, As such, we expect a fair return for 
our services and must permit others the same expectation. What 
has all this to do with fair trade legislation? Quite simply, such 


legislation would help insure that fair prices be respected as funda- 


mental to orderly marketing in this country. 

All of us have the very human weakness to want something for 
nothing, but it is a wish that cannot be granted in any sound economy, 
And that is highly important. Yet, this is a weakness that is preyed 
upon by the unscrupulous, to the consumer’s disadvantage. I refer, 
of course, to price juggling, loss-leader practices, and the like. All 
of which fair trade legislation would help reduce, particularly in 


those cases where such manipulation is a threat to the success of cer- 


tain businesses. 

The committee has heard considerable testimony on how these 
abuses are undermining the small retailer, how they lead to concen- 
tration of the distribution mechanism, and how they have devalued 
a manufacturer's investment in a quality product sold under a re- 
spected trademark. I do not plan to develop any of these arguments 
for fair-trade legislation in this statement, for I believe they have 
been convincingly covered. But I do think it is important to stress 
that correction of these abuses is in the interest of the average con- 
sumer. I should like to dwell for a moment on that point. 

These practices tend to destroy the public’s faith in our economic 
system, which is based on the principles of free economic enterprise 
and fair play. Certainly, the survival of the small businessman is 
vital to our system, yet smal] business failures have been increasing. 
Certainly, public confidence in the reliability of a manufacturer and 
the quality of his products is valuable, yet such confidence has been 
destroyed unjustifiably by third parties. Certainly, fair pricing is 
essential in a profit-stimulated economy such as ours, yet indiscrimi- 
nate price cutting and loss-leader tactics have undermined the aver- 
age man’s faith in fair values for fair prices. Good products, fairly 
priced, have been injured and in many cases actually destroyed by 

| unscrupulous price cutting. Certainly, if free competitive enterprise 
meaning it implies that anvone can enter the business arena with 





600 FAIR TRADE 


some hope of success, yet the odds are rising against the fulfillmey 
of this a Certainly, all these things affect the public’s mog| 
serious interest. 

If there are shortcomings in fair-trade legislation, I think they ay, 
minor compared to the important long-range interests of the public 
that the bill serves. That, gentlemen, I suggest, is the broad view of 
public interest. 

In a narrower and more specific view: How is the public intereg 
served by fair-trade legislation? It protects honest products againg 
dishonest traders. It would assure the public that the store on the 
corner, providing neighborhood service, will continue to exist. I nee 
not remind you, I know, how important this is in the drug field. The 
50,000 retail pharmacies in this country perform vital services as part 
of the Nation’s health team. Any reduction in these services by jp. 
creased failures among retail drug stores is a matter of grave concer 
to all of us. 

Now you have heard arguments that this bill protects inefficien: 
distributors and that it encourages unfair price fixing. These ap 
important considerations in your review of this legislation, and | 
should like to address myself to them briefly. 

First, let me say that McKesson & Robbins is a large wholesale | 
distributor—perhaps the largest in the United States—and that 9 | 
percent of our drug business is with the small independent retail | 
druggist. Obviously, their success is our success, and we have a plain | 
interest in keeping them healthy. To do this we have developed a 
comprehensive customer-assistance program which in a climate of 
fair competition helps these independents to hold their own against 
large chains, supermarkets, discount houses, and door-to-door sales- 
men and others who compete with them for the consumer’s business, 

So that you will understand McKesson’s interest in the passage of | 





a national fair-trade bill, I am prepared to say that we look upon 


our support of this bill as one of the strongest planks in our program 
of customer assistance. 

We support fair-trade legislation because we know our customers 
need it. They need it to preserve a climate of fair competition; they 
do not need it because they are inefficient distributors. 

On the contrary, in the drug field—with which I am most familiar— 


the independent drugstores are the most efficient. A cost study pub- . 


lished by the National Association of Retail Druggists in 1956, made 
by Professor Burley of the Wharton School of Finance, chairman of 
the department of marketing, showed that independents have a cost 
of doing business considerably under that of chain drugstores. You 
will find this true in fields other than drug, as well. If chainstores cut 
prices, it is not because they have lower operating costs; it is because 
they have some other motive in mind; because the independent is the 
low-cost distributor in that field, and we have a peculiar paradox of 
the high-cost distributor cutting prices. 

You may also be interested in knowing that independent drugstores 
have shown more rapid growth in the last 30 years than have the 
chain drugstores. This is highly significant, because this has occurred 
in a field in which fair trade played an important role in that period. 


. 
It seems to me rather conclusive that fair trade has not encouraged ‘ 


monopoly, nor has it increased operating costs or consumer prices. 
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This, gentlemen, is quite contrary to what some would have you 
believe. I submit that the evidence is quite definite that fair trade has 
heen of great benefit to the consumer and to society in general. _ 

I think that I can speak with some authority on efficiency in the 
drug-distribution field. I know the efforts we have made to help our 
customers to become more efficient. and to remain competitive. [ 
noticed in Prof. Edward S. Herman’s statement on the fair-trade bill, 
TLR. 10527, in May 1958, that he suggested activities toward the im- 

rovement of retail management policy, such as help on store loca- 
tion, layout, product benefit testing, inventory control, purchasing, 

ysonnel policies, financing, and advertising. I am pleased to report 
that all of these activities, and more, are part of McKesson’s very 
active customer assistance program. More important, I can report 
that more and more of our customers, the independent retailers, are 
taking advantage of these aids to efficient retail operation. 

Our help in the last 8 years has enabled one out of every five drug- 
stores in this country to modernize. We have trained more than 
100,000 clerks for retail d ruggists, and we have assisted more than half 
the druggists in the United States to become more efficient merchan- 
disers of drugstore products. Other manufacturers and wholesalers 
in the drug business have also undertaken such activities. I point this 
out so that you will underst and that our indust ry is going to great 
lengths to increase its efficiency and thereby its effectiveness in serving 
American consumers. a 9 

Opponents of fair trade argue that it encourages price fixing, In 
earlier testimony I pointed out that price protection has been recog- 
nized both by law and by custom in the American system for many 
years. I gave an estimate in 1952 that more than $30 billion of retail 
business in this country is conducted under some form of price pro- 
tection, citing consignment selling, exclusive agencies, vertical inte- 
gration, suggested prices, and discounts. You may add door-to-door 
selling to that list, and I assure you that is a flourishing area of busi- 
ness today. And I am sure that my estimate of $30 billion is on the 
conservative side. You will agree that in these instances the manu- 
facturer is free to set his price on his goods. Under fair-trade con- 
tracts the manufacturer does not really set a price, but establishes a 
minimum price under which the product may not be sold. 

Experience has shown that fair-trade minimum prices have been 
set on the low side for the obvious reason that the manufacturer is 
primarily interested in obtaining maximum sales for his product. 
And I can tell you as a wholesaler we would starve to death selling 
at fair-trade prices. If we did not have some merchandise in which 
we could charge more than fair-trade prices, we might be out of busi- 
ness, or at least our profits would be seriously diminished. 

In many cases lian a distributor actually sells the product at the 
fair-trade minimum, he merely breaks even. Most assuredly, fair- 
trade pricing has not increased the distributor’s margin. Let any 
manufacturer establish a price for his product that is out of line with 
its value and his competitor will soon win away his customers. 

Aside from these hard facts of business behavior, the consumer is 
well protected against exploitation by the provision that no product 
may be fair traded unless it is in free and open competition with com- 
modities of the same general class. 
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I think you will find that fair trade has generally helped to k 
prices down. Mr. Mermey has presented findings that show faj good w 
trade prices in a large majority of drug store products rose only 1h produc 
percent during the 12-year period 1939-52, while the Consumer Prieg a 
Index in this period rose from 100 to 190.2. A good record of sta. istrib 
bility in pricing like this encourages orderly marketing, and orderly wo bel! 


inarketing encourages expansion of business with benefits for everyone —_ 
On the other hand, disorderly marketing can ruin a quality product = 
. nation 


with the result that manufacturing suffers and unemployment rises | 
You are familiar with what I am tempted to call the “close shaye  $°°5* 

of the electric shaver. Price wars and loss-leader marketin strategy in abey 
have had serious effects on the distribution and sale of electric shavers, we hav 


I would like to cite Schick. Schick is an excellent product, from 4 have be 
reputable manufacturer, which was dangerously devalued, as T yp. country 
ported in 1952. It has been sold, actually, below our purchase price The: 
and we are the largest purchasers in this country of Schick razors = 
and yet we have seen en ‘azors advertised at a lower than oy also ‘i 
cost price. I have been informed recently that following this price — : 
raid employment at Schick dropped from 1,400 to 600. I understand — 
that the number of retail distributors handling Schick electric shayers . coi 


dropped from 35,000 to something less than 5,000. The major portion | 
of the business is now concentrated in the hands of a few discount Ther 
houses who are rapidly losing interest in the product. er 

Here are thousands of people affected by predatory price manipula. 
tion—employees, distributors, and the consumers who could not pur. |; d 
chase a Schick electric shaver conveniently because it became a profit- — 


trade i 
nomics 


less item for their local, small independent retailers. And it jg perpen 
radidly becoming a profitless item for the discount houses who have ee 
exploited it. 1953 to 

With adequate fair trade legislation, stability of prices of impor. | “That 
tant, trademarked products will discourage price wars and their | The 
wasteful sequels. The consumer will not be deprived of the benefits | forceft 


from legitimate cuts in prices, such as those reflecting lower operating | jacked 
costs, those used to dispose of closeouts, outdated merchandise, an 


the like, and even those made as sales inducements on commodities —_ 
not covered by fair trade contracts. The 

Now, I have talked about my company’s role as a leading wholesale ieatn a 
distributor and, while that is the major part of our business, we also | a 
manufacture proprietary drugs. So we are also concerned with the ; ,), le 
protection that fair trade legislation gives our own trademarks, nate ‘ 

When we endorse fair trade, we do so with full knowledge that the greater 


retailer may refuse to stock and sell McKesson products under fair Mr 


trade contract provisions. We know that he may accept our products quoted 
under fair trade and yet push competitive products which he may | ji4 
price as he pleases. We know that he may slash prices of competitive |. 44 
brands that are not fair traded and that the consumer may buy these iio 
products while ours languish on the shelves. But, we also know that E 
when McKesson products are sold under fair trade, they cannot be “ae. 
cimmicked and exploited by those who would sacrifice profit on our ree 
products temporarily to win unfair advantage over other McKesson- P The 
product customers. _ i 
We have been in business 125 years; we have endeavored to provide | one 
quality products at fair prices, and we have attempted to generate ' legisla 
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ood will over those years. Like other manufacturers of certain mass 
roduced, trademarked products, we endorse fair trade because it 

rmits us to protect the value of our brands and the strength of our 
distribution system. ‘The Harris bill commands our support because 
we believe it will revitalize the necessary protection of fair trade in 

nes. 
eau like to add one other reason why I think enactment of a 
national fair trade bill deserves the serious consideration of this Con- 
ress. All of us have seen resale price maintenance in action and 
in abeyance, as it was weakened by a number of recent court decisions ; 
we have seen the excesses of predatory competition at work; and, we 
have been alarmed by the growing trend toward collectivism in this 
country. I think it is time that we shored up our economic defenses. 

The recent recession taught us that certain manufacturing lines need 
fair trade protection, not only in the interest of the manufacturer, but 
also in the interest of the small distributor and the consumer. In 
these lines you will find a long list of popular brands. It is my opin- 
ion that these popular national brands—the consumer-preferred, well- 
advertised, trademarked items—are perhaps the strongest currency 
inoureconomy. We shall want to keep them strong enough to weather 
oureconomic storms and our political crises. 

There are, of course, a number of other reasons why I think fair 
trade is good. Just let me say, in closing, that as a student of eco- 
nomics and a believer in free and fair competitive enterprise, my 
judgment is that the legislation embodied in the Harris bill does not 
m any way place a restraint on trade nor encourage monopolistic 
pricing. 1am convinced it serves the best interests of the public. I 
therefore urge and recommend to the Congress the enactment of H.R. 
1258 to restore the potency of fair trade in a free economy. 

That is my statement, Mr. Chairman. 

The Cuamrman. Mr. Nolen, I want to compliment you on the very 
forceful and forthright statement that you have made on the subject, 
backed up by your experience as an economist, an educator, and a 
businessman. 

May L ask just one question. 

Ihave been giving a lot of thought to this question: The manufac- 
turer sets, vertically speaking, a wholesale or retail price for certain 
fair trade products. You have used Schick electric razors as an ex- 
ample. Now, in establishing that retail price, what provisions are 
made for transportation cost, where in some instances it would be 
greater than others ? 

Mr. Noten. They are averaged out in some cases, or they may be 
quoted without transportation. They are quoted both ways, with or 
without transportation. At the wholesale level, where transportation 
would be an important item, they probably would be quoted without 
transportation. Then you would add transportation to that. 

At the retail level, where transportation is usually insignificant, 
or the manufacturer assumed the transportation charge, then it would 
probably be quoted exclusive of transportation. 

The Caiman. I interpret your statement as being a very force- 
ful one on the subject, based on experience with a company such as 
yours. And I gather from what you have said that the proposed 
legislation would amend our present law to where a fair price on a 
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given product would be maintained in any given section of th 
country. 

In other words, it would prevent the unethical predatory price 
practices that you have mentioned here, and thus maintain a strong, 
sound, trade policy for this country—a system which has Made 
America the great country that it is. Thi at is the way I interpret 
your statement. 


Mr. Noten. This is one thing I would like to add. You asked me | 


about transportation. Some manufacturers quote zone prices, too, 
The price from the Rocky Mountains west may be different than 
eastward, forexample. We have that. 

The CyHatrmMan. But this provides a price maintenance procedure 
whereby the lowest possible price for a fair price to the consumer js 
to be maintained ? 

Mr. Noten. That is right. 

The Cuairman. But if there are overhead costs, or other things in 
addition to that which would make it necessary for a retailer to charge 
a little more in a given area, then that retailer could charge that 
much ¢ 

Mr. Noten. Oh, he can charge as much as he wants, I would 
assume. 


The Cramrman. And the Boykin bill, so to speak, would not permit | 


that flexibility. 

Mr. Noten. That is right. 

The Cramman. And therefore our system of free enterprise that 
we have known throughout these years, it would seem to me, would be 
restrained considerably by that kind of fixed price fixing. 

Any questions? 

Mr. O’Brien ? 

Mr. O’Brien. Mr. Chairman, I, too, would like to compliment Mr, 
Nolen. He has placed before us rather succinctly some of the 
thoughts that have been floating around in my head. I have been 
disturbed during these hearings by the implication that those of us 
who were interested in fair-trade legislation are anticonsumer; so I 

rather liked your point that all of us are consumers. And I was in- 
pressed by your statement that if the American marketplace is op- 


erated like an oriental bazaar, we cannot support our high standard - 


of living. 

Now, is it not true that in the interest of our whole economy, in main- 
taining that high standard of living, we have created by law ‘and other- 
wise a number of barriers between the so-called consumer and the 
lowest common denominator in the sales price ? 

Mr. Noten. There is no doubt about that. 

Mr. O’Brien. And if we were to remove those supports, we would 
probably have a depression in this country that would do far more 
than curl our hair? 

Mr. Noten. There is no doubt about that. 

I mentioned shavers. We happen to be the largest purchasers and 
distributors of electric shavers in the country. And during the last 
year—and shavers are almost exclusively sold through wholesalers. 


Until recently, there has been no direct selling of electric shavers. | 
They have been sold through wholesalers. So our sales of electric 
shavers, I think, are a pretty good indication of what has happened 
to the market. 


| 
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Qur purchases of Remington elect ric shavers were 799,000 in 1957, 
and it dropped to 113,000 in 1958, in 6 months. We have not got the 
figures for the last 6 months. But that is about a 75-percent drop. 

Our sale of Schick razors has dropped to half. 

Now, our sales of the elect ric razors that are not price footballs— 
the Relco razor, which is a foreign razor, has remained constant dur- 
ing that period. But the razors that have been footballed- the sale has 
dropped way down, where it is seriously affecting the sales of the 

acturers. 
Ban. I am very grateful to you, because I not only have 
a problem here, but I find in my own home my views are not shared 
by my own wife. And I must remind her constantly that if she 
could buy all the things she wanted at the prices she has in mind, 
neither she nor I would have the money to buy there. 

Mr. Noten. There is something peculiar about our philosophy. 
Every one of us wants to buy wholesale; but we would not think of 
going to a shoemaker and asking him to repair our shoes free. But we 
will ask a merchant to get a radio for us or a television set or something 
else without any compensation, which is not exactly fair play, in my 
book. é 

Mr. O’Brien. Thank you, Mr. Chairman. 

Mr. Busu. I just want tocompliment Mr. Nolen for his very inform- 
ative statement. Coming from someone who has had the experience 
in this business you have had, it is very heartening. I want to com- 
pliment you. 

Mr. Brock. I, too, want to add my compliments to your very co- 
gent and forceful statement. ' 

I would like to ask you a question. What is the normal discount? 
We have had several witnesses tell us that because they could buy at 
large volumes and get the large volume discount, they can sell more 
cheaply than the retail druggist. What is the normal, we will say, 
per carload discount on Bayer aspirin ? 

Mr. Noten. [ am sure that we buy Bayer aspirin as cheaply as any- 
one, because we buy more than anyone else. The discount on Bayer 
aspirin—they have a list price. I am sure it is 3314 percent off the 
list, plus 15 and 2; 15 and 2 is wholesale discount. And we give part 
of that away. 

Mr. Brock. That was going to be my next question. 

Mr. Noten. We have passed part of that on, depending on the size 
of the purchase. I believe 8 percent, plus the cash discount, is the 
largest amount that we pass on. I could be wrong; it might be 9; 
but I have seen Bayer aspirin advertised—Bayer aspirin was selling 
some time ago, and it cost the retailer 39 cents for a bottle of a hun- 
dred. I have seen Macy’s advertise that bottle for 4 cents. When 
they were buying it from us at 39 cents. 

Mr. Brock. That is all I have. I wanted to place those cost dis- 
counts in the record. 

Mr. Jarman (presiding). During the hearings, there have been 
questions raised as to the constitutionality of the kind of price main- 
tenance legislation now being considered by the committee. Do you 
have any comment on this? 

Mr. Noten. I am not an attorney, and I feel I would be stepping 
out of my field should I comment; but I have conferred with our at- 
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torneys, and we have studied this legislation very closely. We carrie 
a case on fair trade to the Supreme Court, and naturally I wag fairly 
familiar with it. I think it is absolutely constitutional. But as I say 
I am hardly an expert on the constitutionality of fair-trade legis). 
tion. 

Mr. Jarman. I understand. But you are quoting from your ow 
attorneys ? 

Mr. Noten. That is right. 

Mr. Jarman. Thank you for your excellent statement. 

The committee will stand adjourned until 2 o’clock this afternoon 

(Whereupon, at 12 noon, the committee recessed, to reconvene at 9 
p.m., the same day.) 

AFTERNOON SESSION 


The CHatrman. Mr. Peter Henle. 

Would you rather wait until the morning, Mr. Henle? I was no} 
sure. I got a little confused about whether you wanted to come this 
afternoon or in the morning. 


STATEMENT OF PETER HENLE, ASSISTANT DIRECTOR OF 
RESEARCH, AFL-CIO 


Mr. Hentz. This time is perfectly satisfactory with me, Mr. Chair. | 


man, if it suits the committee’s pleasure. 

The CHarrman. Very well. We will be glad to hear you. 

Will you identify yourself for the record ? 

Mr. Hentz. My name is Peter Henle. I am assistant director of 
research for the American Federation of Labor and Congress of Indus. 
trial Organizations. 

Tam appearing here in behalf of the AFL-CIO. 


I want to say, Mr. Chairman, that we certainly appreciate this op- | 


portunity to present our views on this very important issue—whether 
Congress should enact H.R. 1253 to provide a nationwide system of 
resale price maintenance. 

Legislation of this type has been before Congress several times in 
the past but until this year the AFL-CIO has not adopted any policy 
resolution on the general question of fair trade legislation. Conse- 


quently, the AFL-CIO has declined to appear either in favor of or in - 


opposition to this type of legislation. 

‘his year, however, we have asked to testify because at its most 
recent meeting the AFL-CIO executive council carefully considered 
the questions posed by this legislation and adopted a policy statement 
for the first time setting forth its views on this question. 

I am attaching a copy of this statement and ask that it be incorpo- 
rated into the record following my testimony. 

The CuarrmMan. Without objection, it will be included in the record. 

Mr. Hente. In brief, the AFL-CIO has taken the position that 
Congress should not enact Federal resale price maintenance legisla- 
tion, represented in the current hearings by H.R. 1253. I want to 


explain as fully as possible the reasoning behind this policy. 

As we view H.R. 1253, manufacturers would acquire the legal right, 
enforceable in the Federal courts, to establish minimum prices at which 
wholesalers and retailers must sell trademarked products. The legis- 
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lation would apply without regard to the presence or absence of similar 
State legislation, so that in effect there would be a universally applica- 
ble Federal law permitting any manufacturer who chooses to do so to 
set minimum resale prices for his products anywhere in the United 
States. ES : 

The AFL-CIO views this proposal with grave concern. The wage 
and salary workers organized in AFL-CIO unions represent a very 
large portion of the consuming public, whose interests we believe will 
beadversely affected by the adoption of this proposal. | 

We think that Federal resale price maintenance will, if enacted (1) 
increase the cost of living, (2) encourage high-price, low-volume 
methods of distribution as against low-price, high-volume distribution, 
(3) intensify the consumer's confusion in the marketplace through the 
further development of unknown “house brands” by the same manu- 
facturers who make well-known-name brands, and (4) offer no real 
assistance to small business. 

I] would like to develop briefly these four aspects of the legislation. 

Increase in the cost of living: From testimony before this commit- 
tee last year and before Senate committees dealing with resale price 
maintenance and the operations of discount houses, there is little doubt 
that the availability of resale price maintenance legislation will cause 
an increase in prices on a large number of branded consumer products, 
ranging according to some estimates, from 10 to 40 or 50 percent. 

A Justice Department study in 1956 showed an average difference 
of 27 percent between what consumers had to pay for a variety of 
products in different lines sold at fair trade prices as against what 
they had to pay for the same products when not protected by fair 
trade legislation. And, of course, this committee only yesterday once 
again heard the Department of Justice point of view on this matter. 

The area of free trade, as against fair trade, is probably greater now 
than it has been at any time since the 1930’s, when 45 States had fair 
trade laws in effect under the original enabling legislation permitted 
by the Miller-Tydings Act. Today, only 28 States have fully effective 
fair trade laws, the other 17 having been held unconstitutional in whole 
or in part by the respective State supreme courts. 

Federal court decisions permitting mail order houses to sell at dis- 
count across interstate lines in fair trade States have further loosened 
the system. Further, fair trade has been abandoned by a number of 
important manufacturers who for one reason or another have decided 
that fair trade practices were not proving beneficial to their firms. 

it has been argued that fair trade is no real danger to the consumer, 
because even if the prices are higher on fair-traded products, they 
represent only a small proportion of retail sales—something less than 
10 pereent—and that in any event the consumer would still have the 
option of buying competing merchandise at lower prices.. Unfortu- 
nately, there is no reliable guide to judging what proportion of mer- 
chandise might be placed under fair-trade regulations if a universal 
Federal law were to be enacted. Past experience under a patchwork 
of State laws under constant judicial attack does not provide a relia- 
ble guide to what the future might be under Federal legislation. 

As for the choice of the consumer, the brand manufacturer makes 
every effort to induce the consumer not to make a choice but to attach 
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himself to a particular brand so that he will not look at others Which | 


may be selling at a more attractive price. 


Intensive advertising campaigns are directed at persuading th 


consumer to “accept not substitute.” He may thus come to pay a high 
price for the allegedly uniquely superior qualities of a particulg 
brand. In fact, on some items, the consumer 1s hardly in any position 
to accept a substitute. I refer specifically to prescription drugs often 
prescribed by doctors by their brand names. A sick patient is hardly 
in a position to question his doctor’s prescription. : 


The effect of modern-day emphasis on advertising has been ty 


diminish the competition in prices among various types of products 
available to the consumer. Such price competition as does exist jg 
increasingly restricted to price competition among resellers of the 
product. If this is eliminated by a fair trade law, the consumer hag 
no choice but to pay the uniform asking price, or turn to a lower priced 
substitute he feels less confidence in, or go without. 

The net effect of the proposed legislation, we believe, would be 4 
significant increase in the price of a variety of products. At a time 
when so many in America, including Members of Congress, are ¢eop- 
cerned with the possibility of inflation, we feel that Congress has q 
special obligation to refrain from adopting measures which might 
contribute to a higher level of prices. | 


High-price, low-level distribution methods: Over the long range | 


we think resale price maintenance legislation, if at all widely used 
by manufacturers and their distributors, will promote the tendency, 
already prevalent in certain parts of the economy, for sellers to em- 
phasize higher prices at the cost of a declining sales volume. Profits 
may be maintained, but the health of the economy will be impaired, 
If price reductions at retail are prevented except on the manufacturer's 
say-so, there is no chance for the retailer to take the initiative in 
making his profit on the basis of lower prices, lower markups, and 
increased volume which will maintain his overall profit. His in- 
centives to efficient operations are greatly lowered, since he cannot 
move in the direction of operating economies which require volume 
sales before they can be put into effect. 

There has been ample testimony before this and other committees 
on the merchandising developments in recent years which enable 
sellers to fare profitably on the basis of high volume rather than high 
price. There is not only the sepcetacular success of the discount 
houses, but also the development of self-service techniques, the greater 
mobility of the automobile-based consumer who stocks up at the 
supermarket in the fast-growing suburban shopping centers, the 
diversification of product lines carried by single retailers, and experi- 
mentation with different combinations of services and amenities made 
available (or not available) in connection with any particular store’s 
pricing policies. All these developments would tend to be stifled by 
passage of fair-trade legislation. 

House brands: Recent years have also witnessed a remarkable 
proliferation of so-called house brands, produced by manufacturers 
for particular retailers who then sell the product under their own 
label at a lower price than the name brands. In fact, the privately 
branded product may be identical or substantially similar to an item 


widely known under another name and made by the same manufac- } 
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turer. This would appear to be the manufacturer's attempt to protect 
his brand-name property and the high price i commands, while at 
the same time tapping the volume market available for lower priced 
tems. It is one way of evading fair-trade laws when the volume 
marketappears tempting, i 

Although the practice of private branding may bring the consumer 
standard goods at lower prices, this is an advantage he may not al- 
ways be aware of if he has been successfully sold on name brands. He 
may well continue paying the higher price for the supposed advantage 
of the known name. Under these circumstances would not a simple 
price reduction benefit the consumer more than the development of still 
another house brand to sell the identical product ? 

New fair-trade legislation may well encourage more private brand- 
ing if the manufacturer reaches a limit on sales of his high-priced name 
brands, but does not wish to take his known products off the fair-trade 
list. The fair-trade price will represent a premium the consumer is 
asked to pay for simply a name, even though the manufacturer is will- 
ing to offer his wares at lower prices. We do not think any valid public 
interest is served by underwriting such practices through the authority 
of publ ic law. 

Small business: We recognize that many proponents of this legisla- 
tion urge its adoption on the grounds that it will contribute to the 
strength and stability of small business as a vital element in the Ameri- 
ean economy. While we too are concerned with the growth and sur- 
vival of small business, we question whether this legislation can real- 
istically achieve this result. 

For example, the private branding which fair trade will promote 
will also have the effect of reducing whatever benefit small retailers 
may superficially appear to gain by having branded products priced at 
a higher level. Private brands are very much the province of the larger 
retailers—the supermarkets, chainstores, department stores, and mail 
order houses. Packaging, advertising, and marketing of house brands 
require outlays of capital well beyond the capacity of most small busi- 
nessmen. 

Frequently the chief competitive weapon of small business against 
larger enterprises is, in fact, the opportunity to reduce prices on well- 
known brands. Unable to sponsor private brands with a smaller budget 
for advertising, less able to extend credit, and hard put to secure loans 
for expansion, small business fights a difficult battle for survival. Yet 
in Washington, D.C., small business, in the form of discount houses, 
have successfully engaged in competition with the large department 
stores through price reductions on national brands which, indeed, even- 
tually forced down the department store prices. Nonetheless, the dis- 
count business is still flourishing here. 

Actually, the chief result of minimum fixed prices on branded mer- 
chandise would seem to be windfalls for largevolume, low-cost re- 
tailers more than protection for the small businessman. The large 
retailers, in addition to handling private brands and products not 
under fair trade, handle a large proportion of the sales of well-known 
standard brands. Testimony before the Senate Small Business Com- 
mittee, for example, indicated that well over 60 percent of Colgate’s 
toothpaste is sold through supermarkets. 
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It was also pointed out that supermarkets account for more galy 
of the 10 most popular health and beauty aids than all the drugstong 


in the country, although there are about half as many supermarkets gg | 


drugstores. 

The fair-trade price provides a markup the supermarket does not 
need and, in addition, may even serve as an “umbrella” for the prices 
of the private brands. The private brand prices need only be oy 


enough to offer a significant differential from the standard, pric. | 


fixed items. 

I am not here today to outline any kind of comprehensive program 
for the alleviation of small-business ills, which are many and cop. 
plex. The resale price maintenance remedy has the superficial appeal 
of simplicity and one which involves no immediate expenditures of 
either effort or money by the Federal Government. But it seems to 
us a medicine of highly doubtful efficacy and dangerous side effects 
It is a poor substitute for a real program for small business, tailor 
made to its needs and enabling it to stand on its own feet in a competi. 
tive market. 

We strongly urge the committee to reject the proposed resale price 
maintenance legislation. 

(Information previously mentioned follows:) 


STATEMENT OF THE AFL-CIO EXecuTIveE CoUNCIL ON FEDERAL RESALE Ppice 
MAINTENANCE LEGISLATION (FAIR TRADE LAWS), SAN JUAN, P.R., Fepruary 24, 
1959 


The AFL-CIO views with grave concern the pending proposais in Congress to 
prevent price reductions on branded consumer goods through enactment of a 
Federal resale price maintenance law. 

This legislaton, as represented by H.R. 1253, is designed to bolster up the 
nearly defunct State fair-trade laws, which have come under increasing attack 
both by State courts and by the U.S. Supreme Court. It would affirmatively 
provide Federal sanction for an exception to the antitrust laws, under which 
manufacturers could fix the retail prices of trademarked products and bring suit 
in the Federal as well as the State courts against any retailers selling such prod- 
ucts below the prices they have set. 

The dangers of this proposed legislation to the interests of consumers, of whom 
wage earners and their families form the greater number, are obvious. Retailers 
now selling trademarked goods at prices below the manufacturer's “list” will 
be compelled to raise these prices anywhere from 10 to 40 percent, if the man- 
ufacturer chooses to invoke the law. The average wage earner supporting his 
family will be forced to cut his purchases on such items, either going without or 
turning where possible to cheaper products and private brands. On some branded 
goods traditionally subject to fair trading, notably drugs prescribed by a doctor, 
he will have no choice but to pay the fixed noncompetitive price or go without. 

The major functions of resale price maintenance, which is backed by various 
organized trade groups, notably the National Association of Retail Druggists, 
and by a number of brand manufacturers, is to provide a specific guaranteed 
profit to the seller on each item he sells. 

This markup is geared to comfortable profits on low-volume sales and certain 
traditional methods of doing business. But the advance in merchandising 
techniques since the war, the development of self-service facilities, the diversif- 
cation of lines carried by single retail outlets, and the development of merchan- 
dising policy emphasizing high volume sales at low unit profit, makes this type 
of economic protectionism obsolete. 

Not every manufacturer would wish to use this law if it were passed. Many 
prefer to place their reliance upon volume sales of their products, which merit 
and low prices will bring about. Others, however, have developed a system 
of marketing name merchandise at the highest price advertising can induce, 
while at the same time tapping the large-volume market by offering at a lower 
price the identical merchandise under another, but relatively unknown name 
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1t subject to fair trading. This latter practice, documented in the recent con- 
vressionall hearings on the subject, detracts heavily from the argument that 
manufacturers have a right to protect their trademarked products against cheap- 
ning by price cuts at the retail level. Is there an inherent right to enforce a 
high price, not for the product itself, but for its name? 

Significantly, not one consumers’ organization has come forth in favor of the 
sroposed legislation, nor have any of the Federal agencies which have studied 
pair-trade legislation over the years testified in its support. They have unani- 
mously recommended against it as tending to raise the price of consumer goods, 
and to eliminate price competition, not only at the retail and wholesale level, 
put also at the manufacturers’ level. 

The noncompetitive retail price system has been widely advocated as vital 
to the preservation of small business, which will otherwise be driven from the 
field by predatory price cutting, loss-leader practices, and other drastic economic 
tactics on the part of its larger rivals. But at best, uniform pricing is at least 
of doubtful value to the typical small businessman. Denied the possibility of 
competing in prices on trademarked merchandise, he is left to cope with the 
superior resources of larger businesses in terms of service, credit, advertising, 
store amenities, and the sale of house brands, which he is in a less advantageous 
position to provide. Specific remedies against extreme unfair trade tactics are or 
can be made legislatively available, but to enact the principle that any price cut, 
for any reason, even when due simply to superior operating efficiency, is unfair, 
is to establish that competition in itself is unethical. 

The problems facing small business are far more complex and difficult than 
can be solved by a system of uniform prices on branded products. The AFL-CIO 
favors every constructive aid to the preservation of small business enabling it to 
offer genuine competition to large enterprises, but believes that blanket price 
protection, at the expense of the consumer, is no answer. 

Mr. Rogers of Texas (presiding). Thank you very much, Mr. 
Henle. 

Any questions, Mr. Younger ? 

Mr. YounGerR. Yes; one question. 

Does this also represent the view of the Retail Clerks Union? 

Mr. Hentr. This policy was adopted at a meeting of the executive 
council. The president of the Retail Clerks International Association 
isa member of the executive council, and to my understanding partici- 

. ae . S 
pated in that decision. 

Mr. Youncrr. Then it would be considered as a viewpoint of their 
union as well as the other unions ¢ 

Mr. Hente. It seems to me, Mr. Congressman, that that is a question 
that you would have to direct at that particular union. I do not see 
how I could answer it for them. 

Mr. Youncer. That is all, Mr. Chairman. 

Mr. Rogers of Texas. I might ask you one question just for the 
record. What other unions do you have in the Retail Clerks other than 
the one you just mentioned ? 

Mr. Hentr. There are several, Mr. Congressman. There is the Re- 
tail Wholesale and Department Store Workers Union. There are 
other unions that have members among employees of retail stores, 
Building Service Employees International Union, some of the crafts, 
. eS, ' . ‘ : 
inthe maintenance departments, for example, the Amalgamated Cloth- 
ing Workers in terms of tailors, and other specialty workers in the 
retail clothing field. 

The Cuamman. Mr. Henle, I am sorry that I was called out and 
did not get to hear all of your statement. 

Did I understand that this is the first time AFL-CIO has taken 
a position on this type of legislation ? 

Mr. Hentx. That is correct, sir. 
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The CuHarrman. In what way did they take the position? 


Mr. Henze. I think I explained in the testimony that at the mog | 
recent meeting of the AFL-CIO executive council in Puerto Rico, 


this was one of the items discussed, and as a result of the discussion g 
resolution on this topic was adopted, which I have attached here to 
my testimony. 


The Cuarrman. But this was done by the executive council; it wag 


not done at one of your annual meetings ? 

Mr. Henix. That is correct. In between the biennial convention 
it is the executive council that is the supreme governing body, 
The Cuamman. How many members of the council are there? 

Mr. Hentz. There are 29 members of the council. 

The CuarrmMan. Twenty-nine members of the council? 

Mr. Hentz. Yes. 

The Cuatrman. Who act, as you said, as the governing body? 

Mr. Hente. Yes, sir. : ae 

The Cuatrman. But it has never been presented to your biennial 
meeting, I believe you said, to the delegates representing the varioys 
trade unions all over the country. 

Mr. Hentz. That is correct. Our last convention was in December 
1957. It was not discussed there. It probably will be an issue for 
discussion at our coming convention in September. 

The Cuatrman. In September of this year? 

Mr. Hentz. Yes. 

The CHarrman. It would be of interest to me. Should it be taken 
up, I know that the leadership of your organization speaks pretty 
well for the organization. That has been very well recognized and 
demonstrated, also. But I recall when we had the issue of the Me- 
Guire Act of 1952, it was then, as it is now, quite a controversial sub- 
ject between people with the finest intentions, to try to bring about 
policies that were in the best interest of consumers as well as all of 
the people. 

It is a fact that in the larger operations, such as the big chain store 
operations, they become unionized and subject to bargaining agree- 
ments. Is that true? 

Mr. Hentz. That is true, Mr. Chairman. But I would say that 
there are also many smaller or at least middle-sized establishments 
in which there are unions and collective bargaining, also. 

The CHatrman. Yes. Particularly with a middle-sized business 
like Sears & Roebuck and Montgomery Ward and large department 
stores. But you do not, however, extend your organization to the 
small independent retail establishments, do you? 

Mr. Hentz. Well, I would say this, on this general question: First 
of all, it is well known that many of the larger chains in the retail 
field do not at the present time have collective-bargaining relations 
with any of our unions. I do not think it is any secret, Mr. Chair- 
man, that many of our unions in the retail field have felt that they 
have been sort of waging an uphill battle in order to win collective- 
bargaining rights. And there are many parts of the country where 
these unions have not been well established. There are other parts 
where they are. And naturally, we feel that some progress is being 
made. 
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However, I do not feel that on this issue the consideration of possible 
organizing benefits has played a major part in the discussion of this 

roblem. eee 

The CuamrMAN. Well, I would not want to leave any implication 
to that effect at all, and I hope no one will. But human nature works 
the same, I do not care what field it tries. And it is a matter of fact 
that the small drugstores and retail establishments, the small inde- 

ndent establishments, are not unionized and they do not lend them- 
selves to unionization. I doubt that the unions would be even inter- 
ested in the so-called one family retail operation. Is that not a fact? 

Mr. Henze. Of course, it is true that in the small store, where, for 
example, members of a family comprise the principal employees, 
unions would be harshly criticized if they conducted a campaign 
against. such types of establishments, and they seldom do that. 

The CHaiRMAN. Or some small store, where there are two or three 
employees. I worked in a drugstore myself when I was a youngster 
just out of high school. It was owned by a family, but there were 
three of us who worked in that drugstore besides the members of the 
family themselves. 

Now, a small independent drugstore like that, a retail establish- 
ment, is not large enough to lend itself to the kind of association that 
your organization is primarily interested in. 

Mr. Hente. Well, I think [ generally agree with your statement; 
but I might point out that there are some localities that I am familiar 
with where, for example, in the retail drug field there is an independ- 
ent association of retail drugstores, where the individual unit is self- 
owned and comprises maybe a relatively small store with just a few 
employees. But the employees’ association covers, say, several hun- 
dred stores in a metropolitan area. And that association may have 
collective bargaining relationships with the Retail Clerks Interna- 
tional Association or another one of our affiliated unions. 

The CHarrman. You do have that type of operation, then, where 
any number of independent establishments may belong to an associ- 
ation which does enter into membership in your labor organization. 

Any further questions ? 

Mr. Macponap. I just have one, sir. 

Is it not true that at least on a Federal level the provisions of the 
Taft-Hartley Act forbid you to organize the type of drugstore that 
was discussed by the chairman ? 

Mr. Henir. Normally it is true that an individual small store of 
that sort is not considered in interstate commerce. 

Mr. Macponavp. Or as the Board says, it would not effectuate the 
policies of the act to fall within the jurisdiction of the Board. 

Mr. Hente. And the Board has declined to assert jurisdiction for 
that reason, yes. 

Mr. Macponatp. Therefore, whether you do or do not organize on 
the Federal level is really taken out of your hands, is it not? 

Mr. Hentr. That is right. It would be a matter that is decided 
locally. And in some States there may be State legislation that en- 
abled a union, let us say, to ask for an election at a small store. 

Mr. Macponatp. But this is not the case in a situation such as 
Sears, Roebuck, where you, to my knowledge, have been singularly 
ineffective in your ability to organize Sears, Roebuck. 
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Mr. Henxe. It is true that perhaps we have not made as much 
progress as we had hoped. 

Mr. Macponatp. I think part of the reasons for that situation was 
discussed in the rackets investigation of the other body. 

The Cuarrman. Thank you very much, Mr. Henle. We appreciate 
having your testimony. 

The Cuarrman. Mrs. Esther Peterson. 

Mrs. Peterson, you also represent the American Federation of Labor 
and the Congress of Industrial Organizations. 


STATEMENT OF MRS. ESTHER PETERSON, LEGISLATIVE REpRp. 
SENTATIVE, INDUSTRIAL UNION DEPARTMENT, AFL-CIO 


Mrs. Pererson. Yes, Mr. Chairman. 

I am the legislative representative for the Industrial Union Depart. 
ment, a department affihated with the AFL-CIO. And knowing the 
pressure of work with your witnesses and the difficulty with your 
time schedule, I would appreciate an opportunity to file the state. 
ment at this moment of the industrial union department. I think that 
Mr. Henle has covered adequately the points that we feel strongly 
about. 

I especially felt strongly as a mother and as a consumer as well asa 
representative of labor. And I would like to endorse Mr. Henle’s 
statement and at this time present the testimony of the industrial 
union department, if that is permissible. 

The Cuarrman. Very well. We will be glad to receive your state- 
ment for the record. 

Mrs. Pererson. And if there are any questions, I would be ex- 
tremely glad to do my best. 

The CHarrman. Thank you very much for your interest and your 
statement. 


(The prepared statement of Mrs. Esther Peterson is as follows:) 


STATEMENT OF Mrs. ESTHER PETERSON, LEGISLATIVE REPRESENTATIVE, INDUSTRIAL 
UNION DEPARTMENT, AFL-CIO 


The industrial union department, AFL-CIO, wishes to thank this committee 
for receiving its views on proposed Federal resale price maintenance legislation. 
The department is a self-governing national organization within the AFL-CIO 
and is comprised of 69 national and international unions with an indusirial 
worker membership of nearly 7 million. These workers and their families are 
a significant part of the Nation’s consuming public. 

At its recent winter meeting, the AFL-CIO went on record in opposition to 
efforts to fix prices under the cloak of fair trade. A year ago, the industrial 
union department, AFL-CIO, expressed its opposition to such legislation in testi- 
mony before a committee of the Congress. 

At stake for the industrial worker in the legislation before you is the buying 
power of his wage. Fair-trade legislation is price-fixing legislation. Passage of 
such legislation would mean further deterioration of the industrial worker's pur- 
chasing power. 

I do not intend to go into the matter of industrial wages or what they will 
buy. But I want to assure this committee that the Nation’s indusrial unions 
and the industrial union department, AFL-CIO, have a real stake in the buying 
power of their members’ dollars. Legislation resulting in higher prices would 
inevitably mean pressures for cost-of-living wage increases—pressures that would 
be justified by objective circumstances. 

The industrial worker is not alone in his concern with such legislation. The 
entire Nation stands to lose. Higher prices resulting from it would mean lower 
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consumption poth of the necessities of life and those popular luxuries now ac- 
cepted as part of the normal living standard. ; 

[ speak here as a housewife and mother, as well as the legislative representa- 
tive for industrial labor. I am opposed to this legislation personally because I 
know how hard it is for the average housewife to keep her family properly fed 
and clothed and to make a proper home for her children. 

Federal fair trade laws would extend price fixing into hew areas of the econ- 
omy. It would mean a further dose of monopolistic pricing policies and America 
has had too much of that already. The consumer would pay and the house- 
wife would be confronted with the need to find new ways to stretch her household 
dollar. Se : ‘ : : : 

Nobody will benefit in the long run from the kind of legislation that will mean 
fewer appliances and fewer furnishings in the American home. Legislation that 
means higher prices for essential drugs cannot be looked at as in the best in- 
terests of the Nation. Such legislation would mean only that children will be 
denied essential drugs because the price is right for some drug manufacturer. 

The industrial union department, AFL-CIO, is opposed to all Federal resale 
price maintenance legislation now before you. This includes H.R. 5252, intro- 
duced by Representative McMillan; H.R. 1253, introduced by Representative 
Harris; H.R. 768, introduced by Representative Friedel; H.R. 5602, introduced 
by Representative McGovern ; H.R. 2729, introduced by Representative Bentley : 
HLR. 2463, introduced by Representative Boykin; and H.R, 3187, introduced by 
Representative Madden. 

It is strange to note that so many of those who lean so heavily upon States 
rights in the field of social welfare now come to the Federal Government for aid 
and support in price fixing. The States have sought to enforce fair trade but 
have found such legislation unenforceable. 

The American public will not stand for attempts to stifle competition by law. 
No laws can be written to make fair trade enforceable without changing the 
nature of our economic system. 

Let the Nation take a lesson from the days of prohibition before proceeding 
further with this matter. The prohibition laws did not stop the sale of liquor. 
All fair trade laws will do in the ultimate is create bootleg establishments in 
which name-brand items will be sold surreptitiously below the fair trade price. 

We of organized labor do not often agree with the editorial columns of the 
Wall Street Journal or the New York Journal of Commerce. We are, nonetheless, 
pleased to note that both of these business papers have roundly condemned fair 
trade laws. 

Federal Trade Commission Chairman John Gwynne has told your committee 
that the “fixing of retail prices is inconsistent with the American system of 
enterprise,” and that it is contrary to the antitrust laws. These reasons alone 
should cause the Congress to reject the philosophy inherent in such legislation. 

Proponents of fair trade argued in the State courts that chaos would result 
from the outlawing of such practice. As the New York Journal of Commerce 
has aptly pointed out, this anticipated chaos failed to materialize. 

If industrial labor felt even for one moment that a fair trade law were the 
answer to the problems of the small druggist, the small appliance dealer, and 
the small retailer generally, it would hesitate in opposing such laws. But such, 
obviously, is not the case. 

As we see it, this legislation would ultimately mean less business for the 
small dealer, a smaller volume of sales and fewer small business enterprises. 
The American economy thrives only when there is a high volume of sales. 
Price fixing through resale maintenance legislation must mitigate against 
volume sales to everybody’s disadvantage. 

The small merchant who now turns to fair trade for his answers will find 
to his horror that his hopes are in vain, if proposals now before you are enacted 
into law. 

Big stores and chain outlets will respond with their own private brand name 
merchandise which they can sell below the fair price placed on name-brand 
goods. Small dealers stuck with name-brand goods would be unable to reduce 
prices because of the stiff penalties fixed by law. As an alternative, such dealers 
will be forced to sell inferior merchandise purchased from unknown manufac- 
turers, 

Big chains will be able to make deals even with name-brand manufacturers 
for goods that they will market as their own. They will be able to back up 
Such merchandise with written guarantees of quality. The small retailer who 
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feels that he can survive in such a situation would be well advised to consid H.R. 
this aspect of the problem. " shall } 

Industrial labor does not want cutthroat competition, but we point out tha | stipula 
fair trade laws won’t stop such practices, although they may result in limiting force |} 
the market for name-brand goods. Certainly, intelligent pricing, fair dealing | factur 
guarantees of quality and good service are far better answers for the cuk Sucl 
merchant. heavy 

The Nation has advanced rapidly in recent years in the art of volume me by reta 
chandising. This advance has been good for the consuming publie. The Ame 
discount house that has stressed high volume has been able to compete profitab} should 
with the department store and big retail chains and its operations have helpet , merch: 
to prevent a far worse upsurge in living costs. have e 

Price maintenance resale legislation would set back American merchandis- store 0 
ing practices by years. Our self-service supermarkets that are the envy of We 
the rest of the world would suffer seriously. We cannot go backward toward grow. 
price fixing without retreating toward the outworn merchandising policies of plague 
yesterday. In the face of today’s population explosion, such a retreat would The 


be catastrophic. 


sun 
The big manufacturer stands to gain most from fair trade legislation, He penn I 
will become the sole arbiter of name-brand prices and he will tend to set them marke 
on the basis of maximum profits rather than maximum sales. Pric 
The big manufacturer feels that he can depend upon brand loyalty to main. a new 
tain sales. High advertising budgets and years of purchasing name-brand will n¢ 
products will, without doubt, cause many consumers to pay higher prices for The 
such merchandise. But even this will be self-defeating because, for the longer reject 
pull, these same customers will buy fewer products. j 
Despite his tears concerning the fate of the small enterprise, the manufacturer Thi 
cannot be relied upon to set prices with the welfare of the former in view. And stater 
despite lip service to consumer interest, fair trade pricing policies cannot real- (T 
istically be expected to reflect the welfare of the consumer. All past economic Th 
history gives strong evidence to the contrary. Resale price maintenance legis. 
lation, no matter how represented, will help most those big enterprises already Mr 
-apable of taking good care of themselves. Ibe 
There are other and better ways to protect the small businessman. The tax sale | 
and credit structure can be so modified that he can compete on better terms 
with today’s giants of commerce. By now, also, it should be apparent that 
great economies can be effected by mass purchasing. The small business enter- STAT 
prise can gain these advantages through pooled purchasing arrangements and I 
he should be encouraged to form associations for this purpose. } 
Legislation like that before you would deny to the Nation the advantages to Mr 
be gained through our system of mass production and large volume sales. These T) 
should mean lower prices and better quality and competition must be relied upon ’ 
to see that they are the result. Realistically, this proposed legislation is de Mr 
signed to destroy such competition. drug 
This does not mean that the industrial union department, AFL-CIO, or that loy 
organized labor generally is partial to big business or that it wants small busi- t 
ness destroyed. We have defended the rights of small business time and again. es | 
We feel, however, that small business must seek answers other than price fixing Th 
laws at the expense of the consumer and which, in any event, threaten the future sonal 
of the entire enterprise system. Th 
Here in America, we make much of efficiency and for good reason. The eff- socia: 
cient enterprise, it is argued, can sell for less to the profit of the enterprise and Lilly 
the consumer. This is the traditional American system and it has worked well uty 
on the whole. execu 
Fair trade would penalize efficiency. It would remove incentive to develop My 
better methods of sales. It would rely primarily upon brand loyalty and adver- phar 
tising, rather than the initiative that so many praise so loudly. of ac’ 
Fair trade is simply a polite way of paying high profit margins from the mant- : 
facturer through the retailer. Arbitrary protection of high unit profits would HE 
strike a blow at the consumer. trenc 
The stated purpose of H.R. 1253 which is now before you is to promote the laws, 
distribution in commerce of merchandise which is identified by a trademark, tiona 


a brand, or trade name and which is in free and open competition with other | the d 
articles of the same general class. 

We fail to see how this purpose can be carried out by destroying that com- In 
petition that is the very basis of mass distribution. Realistically, destruction of 
price competition is the purpose of all so-called fair-trade legislation. 
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H.R. 1253 declares specifically that nothing in present antitrust legislation 


sider | hall prevent contracts, notices, or agreements from prescribing minimum or 
8 


| stipulated prices. The law, therefore, would appear to make it possible to en- 
that | force penalties against a retailer selling below fair-trade prices after a manu- 
re ‘acturer had mailed notices of such prices. , 
ling “Such a retailer would face expensive damage suits and the prospects of paying 
mall heavy damages. Certainly, this prospect should be considered from all angles 
i by retailers now backing such a law. 
I “America will have traveled a far distance down a doubtful road if the day 
The should come when it will be a violation of law for someone to sell quality 
a merchandise at a lower price than his competitor. The American consumer will 
‘tped have every reason to rue such a day. The small retailer who dreams of a larger 
nidis store or another store may well also have cause for regret. 
e We have been hearing much about the need for the American economy to 
von grow. But even as this testimony is presented the Nation continues to be 
2g e plagued by large-scale unemployment and unused or underused plant capacity. 
ould The way to get America back to work is to get her products to the ultimate 
consumer. This means, among other things, price levels attractive to Ameri- 
He cans now at work. Higher prices will exclude millions of workers from the 
them markets where the goods that they produce are sold. 

Price fixing, even under the guise of fair trade, means higher prices. It means 
nain- a new surge of inflation. It makes no sense to the American consumer and it 
rand will not, for the longer pull, be of benefit to the small businessman. 

3 for The industrial union department, AFL-CIO, therefore urges this committee to 
nger reject all resale price maintenance legislation. 

urep | The Cuatrman. Mr. M. R. Krauze may have permission to file a 
‘And statement in the record at this point. 

real- (The statement referred to was not received. ) 

ser The Cuatrrman. Is Mr. Harry A. Pembroke here ? 

e@ Ss ry: . 

as Mr. Kimbriel ? 

I believe you are the executive vice president of the National Whole- 
stax | sale Druggists’ Association. 
erms 
that | STATEMENT OF HARRY A. KIMBRIEL, EXECUTIVE VICE PRESI- 
and DENT, NATIONAL WHOLESALE DRUGGISTS’ ASSOCIATION 
7 ” Mr. Krmertet. That is correct, sir. 

re The CHarrMAN. You might give your further identification. 

upon > rr ror? =. : ° . : 

s de Mr. Kruertet. The NWDA is made up 303 full-line, full-service 
drug wholesalers who operate throughout this country and who em- 

that ploy over 25,000 people who are dependent upon the drug business 

— for their livelihood. 

xiae The observations that I expect to make here are based on my per- 

ature sonal experiences. I have been associated with the NWDA since 1945. 

I have been associated with the National Wholesale Druggists’ As- 
fw sociation since 1955. Prior to that time, I was associated with Eli 
> ani 


well Lilly & Co. for 26 years as a field representative, district manager, 
executive director of sales, and vice president of marketing. 


velop | My experience in retail marketing stems from ownership of retail 
dyer- | pharmacies and sales management of chain drugstores. These areas 
‘ill of activity were both regional and national in scope. 


rould Having observed by firsthand experience since 1923 the marketing 

trends of the era, prior to and through the enactment of fair trade 
ethe —_ laws, I feel particularly qualified to report on the effects that a na- 
— tional legislation such as the Harris bill would have in eliminating 
" ) the destructive devaluation of manufacturers’ brands and trademarks. 


(om In 1952 I appeared before the House committee, then considering 
on of 
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the McGuire bill, H.R. 5767, representing a national manufacturer of 
pharmaceutical products. Evidence was submitted that the goog 
name and reputation of this manufacturer was being damaged by 
the marketing practices of those merchants who were operating op 
the principal of predatory price cutting. 

Enactment of the McGuire bill enabled this manufacturer to marke 
his trademarked and branded goods in some States at a fair prof 
to those wholesale and retail outlets who were responsible for duane 
bution of these products in their markets. 

As a manufacturer we were very sensitive to competition who were 
offering products of the same general class. We were acutely awa 
of the hazards of setting the price too high and allowing competition 
to take the business; or, if the price were too low, we faced a profitless 
transaction. 

The retailer, confronted with loss-leader competition, reacted in q 
perfectly normal manner by either discontinuing sales effort on the 
“profitless” product or discontinuing the sale of the product entirely. 

In either event, the manufacturer suffered the loss of volume, built 
at great expense, and, in addition, the loss of volume affected the pro- 
duction line adversely, resulting in a decline of the production work. 
ers’ income. 

Speaking now as a representative of drug wholesalers it would be 
difficult for me to exaggerate the adverse effect of these unfair pricing 
practices on wholesalers. As distributors of essential health products 
to the over 53,000 retail pharmacists of the country we have deep con- 
cern for the economic health of our customers. 

The wholesalers of this country move a tremendous volume of trade- 
marked and branded goods, and the free flow of this commerce, un- 
impeded by unfair competitive practices, is of vital importance to 
wholesalers in general, and drug wholesalers in particular. 

Loss leader, and other unfair practices, which cheapen—in the pub- 
lic mind—the products in which wholesalers deal, or render them 
profitless to an extent which dries up the demand for them, on the 
part of retailers who constitute the wholesalers’ customers, strike a 
mortal blow at the wholesaling industry. 

It is our conviction that fair trade is morally right. A produet is 
worth a fair price. 

If it is morally right for a merchant to charge one price, the fair 
price to all customers, then it is just as morally right for a manufac- 
turer to set a right price—a fair price—for his products, so long as 
they contain his trademarks, brands, or name. 

If the fair-trade price is a fair price, everyone gets his money’s 
worth and no one is gypped, and no one gets an unearned bargain. If 
the fair-trade price is not a fair price, the customer will buy some 
other product. 

H.R. 1253 would enable the manufacturer of trademarked and 
branded goods to enjoy the rights of brand protection which are pres- 
ently available to those who employ specialized methods of distribu- 
tion (door-to-door, exclusive franchise, consignment selling, and for- 
ward integration), without suffering the loss of distribution velocity 
which is so essential to mass production, and its attendant benefits. 

The foundation of our high standard of living is our tremendous 
productivity. But, large-quantity production without economical dis- 
tribution, is worthless. 
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Mass production is in fact the result of mass distribution, not the 
ee arric bill would equalize the rights for manufacturers of 

roducts who wish to retain the advantages of mass production, and 

igh-velocity distribution, which in turn continues high employment 
levels and fair oe. is é 

Contrary to the impression that opponents of fair trade seek to give, 
the enactment of this legislation would not eliminate price competi- 
tion. True it will relieve the manufacturer of the compulsion to com- 

te with himself, by permitting his own goods to be footballed at dif- 
ferent prices by any loss-leader artist who chooses, but it leaves him 
under the very real necessity of competing with the similar products 
of other manufacturers. ; 

The committee has heard considerable testimony from competent 
witnesses, documenting the fact that fair trade has generally helped 
to keep prices down. wth 

The consumer has ample protection in that no manufacturer is re- 
quired to fair trade his products—and moreover, to legally stipulate 
resale prices—his product must be in free and open competition with 
similar products. i 

Evidence is at hand to prove that this type of fierce competition be- 
tween branded products brings to the consumer the benefits of re- 
search and marketing efficiency that would not otherwise result, 

The manufacturer is compelled to develop, promote, and distribute 
his product with maximum efficiency. His failure to meet this chal- 
lenge spells failure in the marketplace. 

The comment of one outstanding American on the subject of compe- 
tition is offered as further evidence that the opportunity to compete 
inan orderly market, pays rich dividends. 

Mr. Richard R. Deupree, chairman of the Board of Procter & Gam- 
ble Co., has said : 





One of the major reasons why this country jumped so far ahead of Europe 
during the first half of this century has been the nature of our competitive sys- 
tem. In Europe they had the idea that intense competition wasn’t really prac- 
tical, so they decided to adopt monopolies and cartels. This led to economic 
chaos. Once in being, the monopolies and cartels had things pretty much their 
way. They proceeded to sit and agree among themselves until economies of 


their countries were near strangulation. 

We have witnessed the monopolistic practices of the big operators, 
who demoralize a market when unbridled price cutting is permitted. 

Who gains from this destructive price cutting? Not the manufac- 
turer—his reputation and brands are cheapened in the eyes of the 
consumer. 

Not the distributor—his volume drops, and loss of jobs occurs when 
the retailer discovers he can no longer sell at a profit. 

Not the consumer—the mere fact that some individual shoppers 
may at times buy certain brands at prices slashed below their values. 
is no warrant for drawing general conclusions about what is good 
for the-eonsuming public. What an individual consumer saves on 
brand goods, used as bait merchandise, he may more than lose by 
the higher price that he pays in the same store for other goods. More- 
over, consumers are not just people who consume and do nothing else. 


Consumers are also producers, and operators of businesses. It is a 
39207—_5. 9 40 
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little ironical to tell the proprietor and employees of small businesses | 
faced with possible bankruptcy by predatory price cutters, that this | 


is just fine for them as consumers. 


Since profit represents their wages—what becomes of the over 19 | 


million people who are dependent on small business for a living? 

With the demise of small business (and failures are mounting) and 
the concentration of sales in the hands of large concerns, it would not 
take long before the power to control and raise prices would be jy 
evidence. 

The economic health of these small distributors and producers jg 
in jeopardy. We believe, with fair trade, they will cease to exist 

You have been told by some that H.R. 1253 would effectuate fai 
trade even in the minority of States which do not now have such q 
law. To my mind, that is a strong argument for this bill, and not 
point against it. The national interest is paramount; furthermore, 
it should not be forgotten that although there are 20 States presently 
without fair trade, all but 3 of them, it is only because the will of the 
elected representatives of the people—State legislators—has been 
thwarted by the State courts. The maximum health and vigor of our 
national flow of commerce can be maintained only if fair trade prac- 
tices has honored everywhere, not just in most places. 

I, therefore, urge and recommend to the Congress the enactment of 
H.R. 1253, to restore the potency of fair trade. 

Gentlemen, that concludes my statement. 

The Cuarmman. Mr. Kimbriel, thank you very much for your 
statement. 

Where is your headquarters ? 

Mr. Kimerter. I live in New York City. 

The Cuarrman. You live in New York City; but where is the head- 
quarters of your association ¢ 

Mr. Kimprrez. It is at 60 East 42d in New York City, in the Lincoln 
Building, across from Grand Central. 

The Cuatrman. The National Wholesale Druggists’ Association js 
composed of members who are in the wholesale business, like McKes- 
son & Robbins and so forth ? 

Mr. Kimertev. That is right; 80 of their houses have individual 
membership in our association. 

The Cuatrman. In other words, 80 of the 303 ? 

Mr. Kimprien. Yes. 

The Carman. You say you have 303 members in your associa- 
tion. Is that generally, throughout the United States ? 

Mr. Kimerret. That blankets this country completely. In other 
words, wholesale drugs distribution by members of this association 
overlaps and covers every corner of these United States. 

Mr. Rocrrs of Texas. Could you comment on one thing? There 
has been some testimony questioning whether, with a fair-trade law, 
the manufacturers did not control the resale price to the detriment of 
the consumer. Would you comment on that ? 

Mr. Kruerret. We do not feel that the manufacturer’s controlling 
or establishing the resale price of his branded goods that are in free 
and open competition is, let us say, other than in the public interest. 
We feel that that is to the public’s advantage, because more competi- 
tion is created, intense competition. Not only does this manufacturer 
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gnd himself in the position of competing with like goods; he must 
do research; he must improve his product and even have a better 
product, because he cannot st and still. ns é' 

The Cuamman. Thank you very much, Mr. Kimbriel, for your 
testimony. : 

Mr. Wayne G. Smith? 

Mr. MacponaLp. Mr. Chairman, may I make a parliamentary in- 
quiry ! ‘ ‘ 

I was unable to be here this morning, but my phone has been 
ringing a bit today concerning section 2 of the Harris bill, which 
would amend section 5(a) of the Federal Trade Commission Act. 
And yesterday, I think in the chairman’s absence, the gentleman from 
the Department of Justice testified that the Federal Trade Commis- 
sion would have to put on additional people to enforce the provisions 
of this bill, were it to pass, and then it has been argued by other people 
that this is not the case. I was wondering if it would be possible for 
us to get a direct ruling from the Federal Trade Commission on this 
matter, as to whether in their opinion they would have jurisdiction 
over this bill, since I have not seen anything in the record from the 
Federal Trade Commission this year concerning this point. 

The Cuairman. While we would be glad to get any additional in- 
formation necessary from the Federal Trade Commission, we had a 
discussion of that question this morning, in which we read into the 
record the statement of the Chairman of the Federal Trade Com- 
mission on it. We also have the report of the Federal Trade Com- 
mission, Which is a part of the record, in which they deal with some- 
what the same subject, their present report. 

Mr. Macponatp. The people who talked to me, Mr. Chairman, said 
that that report related to the bill last year, not this year, and it did 
not give a firm position as to the truthfulness of the statement given 
by the Department of Justice yesterday. 

"I only ask for this because I am sure it will be raised in executive 
session, and I think it would be of benefit to all of us to have somebody 
on record who deals with it as to what the actual facts are, rather than 
have us or the members of the committee arguing back and forth as 
to what is the fact, one taking the position of the Justice Department 
and perhaps one taking some other position. 

The Cuatrrman. Yes. Well, we will try to develop the record fully 
on it. 

Mr. Macponatp. Can I make the complete request that the Federal 
Trade Commission be requested to get recorded—— 

The Cuarrman. I refer the gentleman to the report of the Federal 
Trade Commission. And if he will read that, and then if he is not 
satisfied that they have dealt with it as fully as he thinks they should, 
then we can ask them for a further report. 

Mr. Macponatp. Do you think that a report from the legislative 
counsel would be helpful as well? 

The Cuamman. Those questions, of course, dealing with staff, will 
be brought to our attention in the discussion in executive session. 

Mr. Macponatp. Thank you. 

The Carman. Mr. Wayne G. Smith? 
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STATEMENT OF WAYNE G. SMITH, REPRESENTING GREENE) | 
CONSUMER SERVICES, INC. 


Mr. Smirn. Good afternoon, gentlemen. 

It is a very great pleasure to a here, and I appreciate the oppor. 
tunity to appear before you. 
My name is Wayne Smith, and I represent the Greenbelt Consume; 
Services. We are a consumer cooperative, and we operate supermar. 
kets, pharmacies, and service stations in the Washington suburbay 
area of Maryland and Virginia and also in Westminster in Carrol} 

County, Md. 

Gentlemen, I have a prepared statement, but in the interest of time 
I would prefer not to read the statement in its entirety but to touch 
on two or three points which I feel are important. If that is satis. 
factory to the committee, that is what I would like to do. 

The Carman. Without objection, your statement will go into the 
record, and you may summarize it. 

Mr. Smiru. First of all, gentlemen, I would like to tell you some. 
thing about our organization. We are not discounters. We are not | 
price cutters. We do not engage in predatory competition. Oy | 
stores are primarily supermarkets, except that we have gone consider. 
ably further into nonfood lines than has the typical supermarket, 

We are appearing in opposition to the fair-trade law, because we 
feel that it interferes with our ability to price our merchandise ae. | 
cording to our cost of doing business. 

I think we all know that retailing has undergone some very great 
changes in recent years. We all know what the supermarket has done, 
There may be a difference of opinion in the minds of some people as 
to whether a supermarket represents progress. However, since the 
acceptance of the supermarket and the growth of the supermarket has 
depended on the public’s liking it, I think we can say that most people | 
feel it is a step ahead. 

Now, actually, what the supermarket has done has been to put | 
merchandising on a mass production basis. We have mass produe- 
tion in our economy, in our manufacturing, and supermarkets have 
tried to carry that same idea out in merchandising. : 

Now that means that most supermarkets think of it as a tonnage 
operation. How much merchandise can we move, and how low can 
we keep our cost of moving it? That is the essential problem. 

I have been with this company for a little more than 3 years now. 
Previous to that time, I have had experience in a small town drug- 
store, in a small town clothing store, in a large mail-order house, and 
in big city department stores. And most of that time I have been 
very much concerned, as a part of my job, with the matter of oper- 
ating expenses and what can be done to keep them down. 

Retailers today are all caught in the bind bet ween rising costs and 
efforts to keep prices down. It isa toughy. Something has to give 
some place along the line. And, from our standpoint, we feel that 
what has to give is this money that we are putting into the cost of | 
operating our stores. 

In our supermarkets we do not have sales people. The merchandise | 
is out there on the shelf. If people want it, they can get it. 
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Now we have decided to try and extend that same type of operation 
to as many other lines of merchandise as wecan. We have tried it on 
everything from children’s shoes to appliances. Some places it 
works; other places we have laid an egg. But, gentlemen, we have 
tried it, and we have accepted the verdict of the customers as to 
whether they like it or not. 

Now some people will buy things on a self-service basis that other 
people will not buy, and the success of this type of operation depends 
upon whether you have selected those areas where a customer is will- 
ing to buy under a limited service arrangement. Chat will not apply 
to everyone; but we have found that there are very many areas that 
have been successful on a self-service, low-cost basis. That means the 
customer comes into the store, she takes the merchandise she wants, 
she puts it in her propping art, and she takes it out. 

Now we want to be able to set our retail prices based upon that 
kind of an operation, and we think there is nothing predatory about 
that. We think there is nothing unfair about that. But we do think 
it is unfair for someone with another type of operation to determine 
what he considers a fair price and say that that has to be fair for 
us, also. We feel that each retailer must determine how he wants 
to do business, and we feel that in our retail economy there is room 
for a great deal of variation. ; 

People in small, isolated country towns are not going to be subject 
to the same type of shopping habits and the same needs and require- 
ments as people who live in large urban areas. But that is something 
that each organization must work out for itself. 

This business of predatory price cutting—we do not like to have 
that applied to our particular type of eee because that is not 
what we are doing. When we speak of price cutting, there is the 
assumption that we are cutting under some previously established 
level. And we say that the level that is established should be the 
one that we have established, based upon our own type of operation. 

Now there is nothing new or different today in this matter of super- 
market merchandising. The term I like to apply to it—and it is not 
an original one with me—is that it is “dynamic distribution.” Put 
merchandise in the hands of the consumer at the lowest possible price. 
When you do that, if you are able to reduce the ultimate selling price, 
you can reach a whole lot more people than you can with a higher 
price. That stimulates your production. It makes for more sales. 
And we think is it good for the economy. It has worked out that 
way in a lot of other areas besides retailing. 

There has been a great deal said about fair-trade laws and their 
effect on small business. Gentlemen, we are small business. At least 
that is the way we look at ourselves. We compete with Giant, with 
A. & P., with Safeway, and with all of the other major chains that 
operate in our areas. We cannot get customers in our stores in the 
volume we need unless we do compete. 

We started out with one small store in 1939. Now we have eight 
and a week ago broke ground for No. 9. We have done nothing 
in this program that any other small businessman cannot. do, except 
that we have used this idea of dynamics and of working, trying to 
find a better way of doing things. 

Mr. Avery. Mr. Chairman, could I ask a question at this point ? 
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Did I understand you to say, Mr. Smith, that you did not employ 
any merchandising tactics or presentations that any other small busi. | 
nessman could not have done ? 

Mr. Smirn. That is correct, sir. 

Mr. Avery. This name of your chain of stores intrigues me, Yo, 
call it the Greenbelt—— 

Mr. Smirn. The Consumer Services. 

Mr. Avery. What kind of a corporate structure do you have? 

Mr. Smirn. We are a Maryland corporation, and we are a cop. 
sumer cooperative. 

Mr. Avery. Are you a nonprofit cooperative ? 

Mr. Smirn. Let us say we are consumer profit; you could say nop. 
profit. Let me enlarge on that a little, sir. 

Mr. Avery. I do not want to get into a prolonged debate here, by 
I just wanted to make certain in my own mind as to whether yoy 
are competing on an equal basis with the small businessman from 4 
tax angle. 

Mr. Soairu. I believe we are. We are operating under precisely 
the same tax laws as any of our competitors are operating under. | 

Mr. Avery. Let me save some time. Where do you get your capital’ 

Mr. Smirn. We get our capital from our members at $10 a share. | 

Mr. Avery. Do you withhold patronage dividends ¢ 

Mr. Smirn. We pay patronage dividends, but we do not withhold 
them. 

Mr. Avery. You pay them out of cash annually ? 

Mr. Smirxu. What we do is this: We announce to our members what 
their patronage refund credit is. They can apply that to stock or 
they can withdraw it in cash. We have one stipulation. You have 
to have one share of stock, at $10, before you can draw that refund 
out in cash. | 

Mr. Avery. If I walked into your store, could I buy merchandis | 
or would I first have to buy the $10 share of stock ? 

Mr. Smirn. You can buy merchandise in our store any time you 
want to. There is no requirement of that kind. 

Mr. Avery. But if I am a stockholder, I can, at the 1 of each 
of your fiscal years, assuming that you made a profit—I withdraw | 
any patronage dividend that might be attributed to my account. 

Mr. Sarr. That is correct. You will get a statement and a little 
note at the bottom: “What do you want todo’ Do you vant to buy 
more stock or do you want us to send you a check for it?’ 

Mr. Avery. If they do not take a cash withdrawal, what becomes 
of it then? 

Mr. Smirn. It is automatically applied to stock in their name, and 
they are mailed a certificate. 

Mr. Avery. Are you saying it is automatically converted to addi- 
tional stock ? 

Mr. Smirn. Unless they withdraw it in cash. And there is that 
stipulation made, that if we do not hear from them by a certain date, 
we will issue the stock in their name. 

Mr. Avery. Just how do you go about getting these customers, thes; 
members, identified, to start a new store? You said you broke ground 
last. week somewhere. I would presume that it would represent a 
high requirement of new capital, would it not? : 
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Mr. Sairu. In some cases it does, and in some cases it does not. 
It depends on how we go about it. ’ 

For instance, some stores we have are in a shopping center that is 
being financed by somebody else. In some cases, it is our own, depend- 
ing upon the particular location. We sell stock continually ; not just 
when people convert their patronage refund to it, but people can 
come into our store at any time they want to and pay $10 a share for 
stock. That accumulates over the year, and that is where we get the 
capital that 1s required for expansion. _ ; 

Mr. Avery. Now supposing you were going out in Prince Georges 
County somewhere. I am not very familiar with Prince Georges 
County, but say 10 miles out. And you were going to open up a new 
supermarket there. Would there be a canvass in that area to attempt 
to sell stock in that area? 

Mr. Smirn. Let us say this. What we would do to start with is 
take a nucleus of our members, and our members are pretty well scat- 
tered out, and we would take the nucleus living in the immediate area 
or as close as possible to that area and use those people as a nucleus 
for getting new members. 

Actually, as far as the membership is concerned, it does not develop 
in strength until after the store opens, and they see what kind of a 
store they have and decide they like it. 

Mr. Avery. That kind of goes back to the capital problem. It must 
take a lot of capital to open a store to get these new members. 

Mr. Sairu. It does, sir, except that as you go along, and you con- 
tinue to sell stock, from your other operations, you can accumulate 
the capital that is needed for additional expansion. 

Mr. Avery. Mr. Chairman, we are getting a little off the track here, 
but I did want to have that clarified, about the basis of the proposition. 

Mr. Younaer. As a cooperative, do you pay all the taxes that any 
other corporation pays ? 

Mr. Smiru. Yes, sir. We are in the 52 percent income tax bracket, 
and that is the same tax situation that applies to any other organiza- 
tion. 

Mr. Younger. In other words, as a cooperative you are not claim- 
ing any exemptions whatsoever ? 

Mr. Smiru. We are not claiming any exemptions that are not avail- 
able to any other organization if it wants to do business the same way 
we do. 

Mr. Younger. Now wait a minute. 

Mr. Smiru. Perhaps I had better enlarge on that a little bit, sir. 

Mr. Younger. I think you should. 

Mr. Smiru. The patronage refund that we pay back to our custom- 
ersisnot taxed. No corporation that I know of pays a tax on a refund, 
and if any other store would like to operate on that basis according 
toa prearranged obligation, they are free to do so on the same basis. 
At the end of the year, we set aside 15 percent of our savings for a 
reserve. We pay a 5 percent dividend on our capital stock. We have 
been doing that now since 1940. We think that is a pretty good record. 
The rest of the savings are refunded to the customers on the basis of 
their purchases. 


Mr. Younerr. And that refund is not a deduction or expense item 
of your corporation ? 
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Mr. Smrirn. It is not an expense item. That refund goes back 
the customers. Now we do not pay an income tax on that refund q 
more than any other corporation does. 

Mr. Youncer. Does the person who receives it pay a tax on it? 

Mr. Smirn. They do not. Now let me straighten this out. T 
pay a tax on the dividend they get as interest on their stock. 

Mr. Younecer. That is right. 

Mr. Smiru. But this refund they get they have paid a tax on once 
when it was taxed as their original income. They do not pay a tax on 
it when it is refunded to them as a patronage refund. 

Let me give you an example, sir. Suppose a person went to q 
store and bought a suit of clothes for $75. When ee got home with 
it, the man called him up and said, “Sorry. We made a mistake. Tha 

ras not a $75 suit we sold you; it was a $65 suit. We are mailing yoy 
back the $10.” You would not expect to pay an income tax on that, 
It is the same principle. 

Mr. YOUNGER. The thing I cannot understand is why you are jp 
objecting to this bill. It would look to me like this kind of a bill would 
play right into your hands, in your operation, because by the right of | 
your refund, you obviate the question of fair trade. In other words, jf | 
I can buy a fair traded article from you, and I can get a refund onit, : 
then I would trade with you, as against somebody else that would not | 
give me a refund. It comes right back to the same old question of 
whether you have a trade-in. I think you are in the wrong boat. 

Mr. Smrrn. I appreciate your thoughts on that very much, Mr, | 
Younger. 

The Cuatrman. A witness has a right to choose his boat. 

Mr. SmiruH. But our objection to it is that we want to be able to 
price, based on our cost of doing business and not on other consid- 
erations. 

Mr. Youncer. You can fair trade at any price; but if I knew thatif | 
I came to you and bought at a fair price, that I would get a refund of | 
10 or 15 or 20 percent, as against going over to the other place and | 
paying the fair price on which I would get no refund, then you have 
an advantage, a great advantage. 

Mr. Smirn. Mr. Younger, our attitude on that is that an established 
fair-trade price, which was established based on the markup required | 
by some other type of operation, would not be a fair price for us to 
charge in the first place. 

Mr. Youncer. Well, that is beside the question. However, you 
would have an advantage, if this bill went through, on any fair-traded 
article, as against a corporation operating without the refund priv- 
lege. 

That is all, Mr. Chairman. 

The CHarrman. If there are no further questions, thank you very 
much. 

Mr. SmitrH. May I proceed, please? 

Small business has an awful lot of problems. We would be the first 
ones to admit that, because we have had them. And we are small po- 
tatoes compared to the people we compete with. But, gentlemen, | 
would like to submit that the problem that is facing small busines } 
today is not one of fair trade, and it is not one of small versus large. It 
is: How do we cope with change? That is the big problem. 
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Now, I was interested in the testimony we had just before lunch 
by Mr. Nolen of McKesson-Robbins. He brought out something 
which I thought. was a very good point, and something which deserves 
everyone's consideration, when he spoke of what McKesson- Robbins iS 
doing to help the small businessman, by means of helping them with 
their merchandising problems, helping them with their store designs, 
with locations, and things like that. 

Gentlemen, based on the help we have had from our competitors 
and from other people, I would say that that particular type of as- 
sistance is a whole lot more valuable to the small businessman than 
an established fair-trade price, a great deal more so. 

Our thought is that what the small businessman needs is help of 
that particular kind. AsI say, we have had a lot of it. A lot of people 
have given us assistance. We have gone to some of our competitors 
and asked them merchandising questions. We have gone to research 
organizations. We have tried to do everything we can to find a better 
way of running our business. And we think if we can do that 
and can run a better store, we should be allowed to do it. 

In closing, I would simply like to say that small business—and 
that includes ourselves—can be best protected and best helped by 
their own ability to adapt themselves to the changes that come along. 

And, gentlemen, I would like to point out that these changes, some 
of them, are very serious, as compared with this matter of price com- 
petition. For instances, the dynamic merchants today are going out 
to their customers with their stores. It used to be that customers were 
expected to come to the retailers. Now that has been reversed. More 
and more stores are taking themselves and physically putting them- 
selves down as close as they can get to their customers. 

That, gentlemen, is one of the prime reasons for a customer shop- 
ping where she does. It is the matter of shopping ease and conveni- 
ence. And no fair-trade law is going to help a small merchant over- 
come that particular problem. 

There are a number of other things that merchants are doing. 
There are changes. Now, some people want changes; other people 
do not want changes. Perhaps we are in the minority. because any 
time you run into changes the first people that do it are naturally 
going to be in the minority. We feel that this particular bill is not 
in the best interests of either the small retailer or the consumers. 

We feel that for the consumer to get a fair break, the consumer 
should be able to buy at a price that is fair to her, at a price that 
represents a fair return to the person she buys it from. It cannot 
be one sided, gentlemen; it has to work to the advantage of both 
the consumer and the retailer. And we want the individual retailer 
to make the determination as to what kind of a price structure is fair 
for him and for his customer. 

Gentlemen, we very much appreciate the opportunity of appearing 
before you, and we sincerely trust that in your deliberations you will 
see fit to determine against the pending fair-trade legislation. 

Thank you very much. 

Mr. MacponaLp (presiding). Thank you very much. 

Mr. Youncer. What was the dollar volume of your business last 
year? 

Mr. Sir. $16 million. 
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Mr. Avery. One further question. 

Mr. Smith, do you offer any credit facilities to your customers) 

Mr. Smirn. We have two specific limited areas of credit, gp 
Typically, no credit; but since a lot of our people, of our member 
drive automobiles, and are on expense accounts, we have a charg | 
account setup with our service stations so that they can have 
bill to substantiate their gasoline purchases. 

In connection with our pharmacies, we have charge accounts fo 
physicians who phone in prescriptions, so that they will not have to 
be paid for in cash and can be either delivered or picked up withoy 
any payment. 

In those two limited areas, we have charge accounts. That is the 
only credit that we do. 

Mr. Avery. That is all, Mr. Chairman. 

Mr. Macponatp. Thank you very much, Mr. Smith. 

(The prepared statement of Wayne G. Smith is as follows:) 


a Charge 


STATEMENT OF Mr. WAYNE G. SMITH, REPRESENTING GREENBELT CONSUMER 
SERVICES, INC., IN OPPOSITION TO H.R. 1253 


Gentlemen, my name is Wayne G. Smith and I represent Greetibelt Consumer | 
Services, Inc., with principal offices at 121 Centerway Road, Greenbelt, Md. 

We are a consumer cooperative operating supermarkets, pharmacies, and gery. 
ice stations in the Washington suburban area of Maryland and Virginia, and in | 
Westminster, Md. We have about 18,000 customer-members, and our business 
is operated in the interest of these members. Based on our experience in operat. 
ing under fair trade in the State of Maryland, we are very much alarmed at the 
prospect of the Nation’s economy being saddled with a price-fixing law on a na. 
tional scale. 

We have no particular ax to grind in this matter, unless concern with the wel. 
fare of consumers in general can be said to constitute a special interest. Much 
has been said pro and con about the effect of fair trade on business. It is oy 
contention that consumers have the major stake in this controversy, and the voices 
raised in their behalf are all too few. Consumers, as a group, are relatively unor- 
ganized. They must depend upon their elected representatives in legislative 
branches of Government to make sure that laws passed are in the public interest | 
and not contrary to their welfare. Our purpose here today is to state, in as simple 
language as possible, the consumers’ case against fair trade. 

We are opposed to price-fixing laws on any pretext, and are particularly opposed 
to so-called fair trade legislation for the reasons we will discuss. Here are ou 
principal points of objection. 


1. FAIR TRADE LIMITS COMPETITION AT THE RETAIL LEVEL 


Our economy has long depended upon active competition to act as a spur to 
progress and to protect consumers. The dangers inherent in a lack of competition 
are well recognized, and our antitrust laws were enacted to prevent such a con 
tingency. Such laws might be said to constitute the consumers’ bill of rights. 

Competition has provided the real test for business, both large and small. Com- 
petition in nearly all lines of business is intense. Any particular type of business 
that shows even a temporary easing of competition immediately attracts new 
entries, so the competition gets tough again. This is a continuous process and it 
is good for the economy. It acts as a spur to progress and efficiency, and dis 
courages inefficiency and waste in business. 

Price is a very important element in competition. You can’t effectively con- 
pete if you ignore price and to remove the element of price from the competitive 
picture is to slow down the whole process. Yet a retailer is forbidden by law 
to engage in price competition on an item that has been price fixed under fair 
trade. 

Let’s have a very clear picture of the importance of price competition. It bas) 
served as the sparkplug to provide an increasing demand for consumer goods 
By exerting a continuous downward pressure on prices, it has opened up neW 
sources of consumer demand. An increase in the consumption of consumer goods 
is the key to economic and industrial progress. i 
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We have the most highly developed industrial system in the world. That 
didn't happen by accident. It came about as a result of the incentive provided 
py price competition. ' ! : oy . 

“Fair trade proponents have tried very hard to make a whipping boy out of 
rice competition. They have employed ali Sorts of cateh phrases such as, 
predatory price cutting, “loss leader selling, “indiscriminate price slashing,” 
“chaos in the marketplace, to mention but a few. They have endeavored to 
sel] the idea that price competition as represented by the selling of an item at 
any point below an arbitrarily established fair-trade price is unfair and bad for 
manufacturers, retailers, and consumers alike. The whole case for fair trade 
preake down unless we can safely assume that one simple price is fair to all con- 
cerned, under all conditions. It is obvious to anyone even slightly familiar with 
retailing that such an assumption cannot be made. 

In all the discussion about fair trade we have never heard a definition of 
what is meant by fair. If the word is to mean what it says, it should apply 
specifically to the conditions under which an item is sold. 

The selling price of an item is made up of three principal increments: 

1. The cost of the merchandise to the retailer. 

9, The retailer’s operating expense. 

3. The retailer's profit. 

For one selling price to be fair to two or more retailers, these three incre- 
ments must be the same in all cases. For a price to be fair to the consumer, the 
retailer's operating expense must be based on an efficient operation, and the 
profit increment must be fair and reasonable. It is obvious that no one selling 
price can satisfy all of these requirements, and there are very good reasons why 
this is so. 

In making 2 purchase, a customer buys a package, consisting of an item of 
merchandise and an assortment of services, the cost of which is a part of the 
retailer’s operating expense. These services are many and varied, and consist 
of such things as salesperson service, charge account availability, free delivery, 
free gift wrapping service, free parking, air conditioning in the store, phone 
order service, and many more. Customers exercise a free choice as to what 
services they want in connection with their purchase and buy accordingly. To 
be fair the selling price should vary according to the combination of services 
involved. For example, a person buying a small electric appliance in a self- 
service store, Who pays cash and takes the purchase with her cannot fairly be 
expected to pay the same price as a customer who is individually waited on in 
a service store, has the item put on her charge account, has it gift wrapped and 
delivered. Yet fair trade proponents ignore this entirely and tell us that one 
price is fair in both instances. We contend that the customer who purchased 
under the limited service conditions should not be expected to pay for services 
she did not get. 

In the absence of fair trade, the limited service retailer is free to price his 
item according to the services that go with it. The fact that his selling price 
is lower than his high-service competitor does not constitute loss leader selling 
or predatory price slashing or any of the other derogatory epithets that fair 
trade supporters use to cloud the issue. The fact that the price is lower is 
the simple result of its being based on actual operating costs. 

Even in cases where two stores offer the same services there may well be a 
justified difference in price, based on operating efficiency. Some people do a 
better job of running a store than others. If the efficient operator is permitted 
to reduce his price to reflect his better efficiency, as he can in the absence of 
fair trade, both he and the consumer benefit, the merchant through increased 
sales, the consumer through a lower price. Again, this is not cutthroat com- 
petition. There is a sound, valid basis for the difference in price. We can call 
it unfair only if we consider it unfair for a merchant to try to run a better, 
more efficient store than his competitor. If that constitutes unfair competi- 
tion, then our retail system is in pretty sad shape. 

This is one of the most alarming things about fair trade. It destroys the in- 
centive to progress, and progress is the key to prosperity. 

There is another point that deserves attention here. That is the matter of 
reduced price specials and their place in the competitive system. These are 
generally referred to by advocates of fair trade as loss leaders and we are told 
that they constitute predatory price competition which will result in chaos in 
the marketplace. The fair-trade people like to use the term “loss leader” regard- 
less of whether or not the selling price actually represents a loss to the retailer. 
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The sale price does not necessarily represent a loss. The price is lowerej 
in the expectation of attracting additional volume. If the expected extra Volume 
results, the merchant gains, not loses by reducing his price. The practice of 
running sales is an old one in retailing, and was being done long before fair 
trade came along to fix prices. A large part of the newspaper advertising One | 
sees consists of promotions with an appeal through reduced price specials, Such | 
a practice is the very essence of price competition. Without it the Promotional | 
punch is lost and an advertisement becomes merely an announcement of avail. 
ability. There have always been merchants who decried such practices, The | 
were the ones who resented the need for aggressiveness in business. Thig wag | 
not a fight between big business and small business. It was a battle betwee, 
the dynamic aggressive merchants and those who wanted to maintain their 
volume without the exertion of active price competition. History has shown 
that the public has rewarded the aggressive retailer by patronizing his store 
and enabling him to grow. Thus the small business of yesterday has become the 
big business of today. The consumer has been the judge, and has decided why 
shall grow and who shall remain small. 

According to fair-trade advocates, loss leader selling, as they call it, isa} 
vicious practice and should be prevented. They contend that such advertigeg 
specials are merely come-ons and that once the customer is in the store ghe jg 
often switched to other items of inferior quality or higher price. The claim 
is also made that other prices are hiked up to compensate for the price on the 
promoted items. It may be that such practices exist in rare instances, but to 
believe that they exist to any great extent is to assume that the average customer 
is stupid, which any experienced retailer will tell you is certainly not the case 
Most customers are quite well informed on prices, quality, and values, and are 
not going to be hoodwinked. Any merchant who expects to succeed for long 
by a gyp operation is going to have trouble. A few may get along for awhile | 
on that basis, but they are a minor factor in the total retail picture. 

How do manufacturers feel about price competition on their products? Many 
of them are fully aware of the additional volume that results from lower prices, 
In the food industry, for example, where price competition on national brand 
items has been intense, very few manufacturers have established fair trade 
prices on their products. Such well-known brand names as Campbell, Del 
Monte, Kellogg, Swift, and many others have suffered no ill effects from active 
price competition. 


ee 


ce 


2. FAIR TRADE ESTABLISHES AN ARTIFICIALLY HIGH PRICE LEVEL 


By the removal of the price-lowering effects of price competition, fair trade 
acts to keep prices at an artificially high level. We use the word “artificial” 
because the price is not a true one. It has not withstood the test of competition. 

We have shown how it is impossible for one price to be a fair one under all 
conditions of retailing. The net effect is that the single price selected to be the 
fair trade price is the one which will give a satisfactory profit to the retailers 
with the highest operating costs. It is immaterial whether the high cost of | 
operation is the result of costly services or inefficiency. The fact remains that 
the price is high enough to satisfy the high-cost operator, and the consumer who 
wants a lower price and is willing to accept the limited service that would make 
a lower price fair is the one who pays the bill. She pays either for service she 
didn’t want, and in many cases didn’t get, or she pays for the retailer's inefi- 
ciency. In either case, the consumer loses. 

There is still another way in which fair trade tends to push prices higher 
than they need be. The law encourages competition between manufacturers for 
the retailers’ business by guaranteeing higher profits. This is a competition to 
give the distribution system the profit. The distribution system already gets 
about 50 percent of the consumer dollar. Sound economic thinking would be to 
reduce the cost of distribution, pass the saving along to the consumer in the form 
of lower prices, and benefit by the increased sales generated by lower prices. 


3. FAIR TRADE HAS NOT ACCOMPLISHED ITS AVOWED PURPOSE OF PROTECTING THE 
SMALL BUSINESSMAN 


Fair trade has been widely billed as being the protector of small business and : 
it is on this basis that proponents of the bill have attracted most of their sup- 
porters. If we are to give credence to this claim, then we must assume that 
what small business really needs is to be protected from price competition. | 
Such an assumption is completely contrary to tixe economic facts of life. 
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Most successful small businesses are successful because of their ability to 
compete—in price as well as in other respects. The point that is sometimes 
overlooked is that if they are successful, they don’t stay small. They grow. 

Most aspects of price competition involve nothing that the small retailer can- 
not do if he has the initiative and the desire. In fact, to deny the small retailer 
the right to enter into price competition on nationally known brand items is to 
deprive him of one of his best competitive weapons. If we doubt that small 
business can compete in price, we have only to look at the States of Vermont, 
Missouri, and Texas, and the District of Columbia, which have never been 
pampered by fair trade laws. There is no indication that small business in 
these areas has suffered from lack of fair trade laws. 

In promoting fair trade as the protector of small business, the public has 
peen given the impression that the problem is that of small business fighting 
against big business. _Since most of us like an underdog, this has been a clever 
way tomake a knight in shining armor out of fair trade laws. 

Actually, the biggest problem facing small business today has nothing to do 
with fair trade, nor is it a matter of the small versus the big. The problem is 
how to cope with change. The changes facing retailers today are different from 
the changes that have faced them in the past, but are no more serious. 

Let’s look at some examples. Over the years following World War I, many 
pusinesses were fighting to solve the changes brought about by paved highways 
and the automobile. Countless small retailers in country towns were forced 
out of business because people chose to drive to larger cities. Retailers had to 
accept this change because there was nothing they could do to stop it. They 
didn’t like it, but most people considered it progress. Any attempt to curtail 
road paving or automobile production in order to protect small business would 
have had a hard time getting support. 

Let’s look at another example, the appearance of the cash-and-carry grocery 
store in a retail community where the established stores offered credit and de- 
livery. Such newcomers were generally not welcomed by the other business 
firms for a very basic reason. They were different. They represented change 
and the old established stores did not want a change any more than they 
wanted the change brought about by paved highways and the automobile. 

The fact that the cash-and-carry stores prospered and grew was due to gen- 
eral public acceptance of the particular combination of goods, services, and 
prices they offered. From these small stores grew many of our large chains of 
today, and the combination of goods, services, and price was gradually changed 
and developed into the supermarkets we now have. It is probably safe to say 
that the public in general considers that today’s supermarket represents real 
progress in retailing. That must be true, since the growth of such stores has 
depended on wide public acceptance. 

It is axiomatic that progress involves change, and in our free-enterprise 
economy there will always be change as long as people try to find a way to do 
things better. 

Small business can be protected only by its own ability to cope with change 
and not by legislation which eliminates competition and stifles initiative and 
progress. 


4, FAIR TRADE IS OPPOSED TO THE TRADITIONAL CONCEPT OF PRIVATE PROPERTY 
OWNERSHIP 


This objection needs very little elaboration. Under our system of private 
property ownership, the owner of a piece of property has the general right to the 
control of that property including disposal as he sees fit. Under fair trade 
the retailer has bought an item and paid for it, but he isn’t free to dispose of it 
as he chooses. The manufacturer, though he no longer owns the merchandise, 
still controls the selling price. We are told that this is necessary in order to 
protect the manufacturer’s trademark. 

We contend that it is not in the public interest to try to protect the value of 
a trademark by law. The only interest the public has is in protection against 
deception. The protection of the value of the trademark is the manufacturer’s 
problem. 

5. FAIR TRADE LEGALIZES PRICE FIXING 


Fair-trade laws legalize the fixing of prices at the retail level. The law tries 
to take the sting out of this fact by specifying that items so price fixed should 
be in free and open competition with other items of a similar kind. However, 
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regardless of what the law says, it serves to encourage price fixing acrogs the | 
board. With the price on an item firmly established and published, ang With 
no chance of change through competition, it becomes a simple thing for the | 
manufacturers of similar items to just by chance establish the same price for | 
their products. Such administered prices always manage to be high enough to 
give exorbitant profits to everyone in the distribution system. Everyone profits | 
except the consumer. 

There are many more legal and technical objections to fair trade but theg 
have been adequately covered by the Departments of Commerce, Justice, ang 
Agriculture, and the Federal Trade Commission in reports they have submitteq 
opposing fair trade. 

We have taken the consumer viewpoint in the objections we have made to fair 
trade. In closing, our summation is simple. Our stores are operated in the 
interest of consumer-members. We are opposed to fair trade because it places 
unfair and unwarranted restriction on our ability to operate our stores for the 
benefit of the consumer. 

We strongly urge that your committee vote against H.R. 1253. Thank you for 
your courtesy and for the opportunity to appear before you. It has been q | 
pleasure. 


STATEMENT OF H. J. McCORMICK, GENERAL SALES MANAGER, | 
REVERE COPPER & BRASS, INC. 


Mr. McCormick. My name is Harry J. McCormick. I am em. 
ployed by Revere Copper & Bross, Inc., as general sales manager for | 
utensils. My office is located at the Rome manufacturing division of | 
Revere, which is located in Rome, N.Y. 

If I may, I would like to read this statement which we have 
prepared. 

I appreciate the opportunity to appear before your committee to 
explain something about our company and our Revere Ware utensils, 
and why we, together with a great majority of our distributors and 
retail dealers, support the Harris bill, H.R. 1253, as it would apply 
to the sale of our products. Briefly, we support the Harris bill be 
cause we think it will contribute to preserving nationwide market- 
ing of trademarked products at fair prices, thus assuring the sw- 
vival of the mass production and distribution systems which con- 
tribute so much to the strength of our economy. 

As the name of our company indicates, 1t was founded by Paul | 
Revere, who, among his other distinctions, was one of this country’s 
pioneer industrialists. In 1801, Paul Revere erected at Canton, 
Mass., the first successful copper rolling mill in America, and thereby 
founded our company and one of our important American industries. 

The present company of Revere Copper & Brass, Inc., was formed 
in 1928 as a consolidation of several companies, including two in 
Rome, N.Y. One of the two Rome companies was the Rome Manv- 
facturing Co., which is today our headquarters for the sale, promo- 
tion, and advertising of our Revere Ware line of cooking utensils. 

We manufacture Revere Ware cooking utensils at three separate 
locations: In Rome, N.Y., at the Clinton Manufacturing Division, 
Clinton, Ill., and at the Riverside Manufacturing Division, River- 
side, Calif. Shipments are made direct from production lines at 
each of these locations to our wholesale and retail distributors 
throughout the United States. 

The Rome Manufacturing Co. was organized just prior to the tun 
of the century to manufacture and sell copper products. From the 
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coffeemakers, copper wash boilers, and other household articles. We 
believe our company to be the Nation’s oldest producer of teakettles, 
and these items remain today an important part of our Revere Ware 
utensil line. The early experience in selling such articles to the hard- 
ware and housewares trades provided a pattern for the distribution 
system through which our Revere Ware products are so widely mar- 
keted today. 

During the 1930’s the need for a type of cookware superior to the 

roducts then on the market became evident. Our company’s knowl- 
edge of the high heat conductivity of copper and its independent re- 
search into the advantages of stainless steel as a hygienic, nonporous 
material, caused us to focus our research on methods of producing a 
utensil that would combine the virtues of each of these metals. 

After long experimentation involving several different techniques 
and many failures we finally arrived at a solution of the problem. 
We found that when a stainless steel utensil body was moved through 
an acid bath which was electrically charged and contained copper in 
the form of solid bars, a coating of copper would be deposited on the 
outside bottom of the stainless steel utensil. After a great deal of 
work we found the technique of bonding a thick and uniform copper 
surface. An entirely new product was born—copper-clad stainless 
steel utensils called Revere Ware. 

Before a single sale was made it was necessary for Revere to make 
avery large capital investment in specialized machinery, equipment, 
tools, dies and electroplating tanks. Since most of the production 
techniques were new and developed independently by Revere, the 
training of a highly skilled labor force was also necessary. 

In January 1939 the company introduced the new Revere Ware to 
the trade and to the consuming public. A group of leading depart- 
ment stores and wholesale distributors were persuaded to pioneer the 
new line. 

Consumer acceptance of the merchandise was immediate, but befcre 
we could expand production facilities sufficiently to keep up with in- 
creasing sales, World War II intervened, and at that time our facili- 
ties had to be devoted to the production of shell cases and other ma- 
terials essential to the war effort. 

When the war was over we resumed production of Revere Ware, 
and it soon became necessary to acquire additional productive capacity 
inorder to give better service to a growing list of customers. In 1948 
the Riverside Manufacturing Co. division went into production at 
Riverside, Calif., to service the west coast trade, and the Clinton 
Manufacturing Division was established in Clinton, Il, the following 
year to serve the Midwestern market. 

To go ahead of our story a little bit, we can indicate the degree of 
ultimate success and consumer acceptance of Revere Ware by pointing 
out that during the latter part of 1957 we produced and sold the 50 
millionth copper-clad stainless steel Revere Ware utensil. 

Revere has become well established as a producer of useful and de- 
pendable utensils and appliances of high quality, whose products are 
guaranteed against defects in materials or workmanship. 

Evidencing the high standards of design and quality of our prod- 
uets, we cite two recent instances in which Revere Ware was selected 


ettles. | for international exhibits. 
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In January 1959, Revere received a certificate of commendation | 
from the U.S. Department of State expressing their appreciation t, | 
Revere for the donation of a large selection of Revere Ware utensils ty | 
the American program at the Brussels World’s Fair in 1958, 


‘These were seen by millions who visited the Island for Living dig. 


play in the U.S. pavilion at Brussels. 

A few weeks ago we were invited by the office of the American 
National Exhibition in Moscow to provide cooking utensils for the 
Moscow exhibit, scheduled to open July 4, 1959, in the U.S.S.R., and 
this merchandise is now en route to Europe. 

Every Revere utensil has the Revere Ware trademark and js pack. 
aged in an attractive shipping carton which bears both the company’s 
name and trademark. The cartons also contain printed material to 
show the complete Revere Ware line. 

Samples of such folders and trade catalogs are included in the 
binders which you have. These also bear the company’s name and the 
Revere Ware trademark. 

Although the line originally consisted of a rather limited number 
of items, consumer demand required that a broader selection be offered. 
The Revere Ware line today includes a very comprehensive selection 
of all types of cooking utensils in varying sizes. A catalog sheet illus. 
trating and describing this complete line is also enclosed. 

Revere Ware utensils are presold toconsumers. For many years we 
have sponsored a hard-hitting and consistent campaign of national 
advertising which has included full-page magazine ads similar to 
to those in your folder. For many years we sponsored the television 
program Meet the Press. Our 1959 consumer magazine advertising 
schedule will cover 12 well-known publications, including Better 
Homes and Gardens, Good Housekeeping, Ladies’ Home Journal, 
Brides magazine, Successful Farming, and others. 

Revere’s advertising and promotion activities have been supple- 
mented by the efforts of many of the thousands of retail dealers who 
sell Revere’s products. As a result of this costly but consistent, pro- 
gram of national advertising, the public today knows our product and 
recognizes our trademark “Revere Ware” as a symbol of top quality 
cookware. 

In order to satisfy the consumer demand for our products, it is 
necessary that Revere Ware be sold in stores throughout the United 
States. To accomplish this we have built up, over the years, a mass 
marketing system consisting of approximately 500 wholesale distri- 
butors who make sales to the retail dealers within their trading areas, 
These wholesalers persuade the local retailers to stock, advertise, and 
sell Revere’s products. The wholesalers themselves invest in sub 
stantial stocks of merchandise in order to provide prompt and com- 
plete deliveries. They employ a force of salesmen to develop sales for 
the products they distribute. The retail dealers provide the point of 
sale at which our products are commonly displayed, advertised, and 
demonstrated to prospective customers. 

This whole distributive structure is grounded on the expectation 
that it will be profitable for both our wholesale distributors and our 
retail dealers to sell our products. They must be able to meet their 
costs and earn a reasonable profit from the sale of Revere Ware. Itis 
a well-known business fact that the lowest available price of identical 
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tends to become the maximum which the public will pay. When 
a big store fixes a price for Revere Ware lower than the price that the 
average small retailer must charge to meet his costs and earn a profit, 
he is forced to sell at a loss and generally to discontinue handling our 

_ When this occurs, the total number of retail outlets is reduced 
and our sales decline. This is felt in reduced orders to our factory, 
cutbacks in production, with resultant increases in unit costs of our 
products. This situation in turn requires higher selling prices to con- 
sumers. For these reasons, we welcomed the opportunity to fair trade 
our Revere Ware line in November 1940. This we did with the over- 
whelming approval of our customers. 

On the whole our experience under fair trade was very favorable 
barring the interval caused by the Supreme Court decision in the 
Schwegmann case, which was later nullified by adoption of the Mc- 
Guire Act in 1952. While operating under fair trade, our business 
and the sales volume of our customers grew to the extent that we had 
sold more than 50 million Revere Ware utensils before the end of 1957. 
Within the same period our distribution system grew to include 500 
wholesale distributors and more than 50,000 retail dealers who were 
located in every part of the United States. 

In March 1958, our company reluctantly concluded that its fair 
trade program would have to be discontinued. There remained at 
ihat time only 30 States in which fair trade laws were still effective. 
Since our fair trade program was applicable in a decreasing number 
of States, we believed that we were working a hardship on our cus- 
tomers in fair trade areas by exposing them to competition at cut 
prices from adjacent non-fair-trade areas. 

Under the McGuire Act, it was permissible for a catalog house 
to establish headquarters in a non-fair-trade State and to offer our 

roducts by mail at cut prices to consumers in adjacent fair trade 
States. 

During the first 2 months of 1958 several leading manufacturers of 
housewares and electrical appliances announced the termination of 
their fair trade enforcement programs. At that point, we concluded 
that our fair trade program was no longer feasible. 

Within the period since we terminated our fair trade program, 
March 1958, to the present, we have observed several unfavorable de- 
velopments within our industry which confirm our belief that legisla- 
tion such as H.R. 1253 is essential. Earlier we have indicated how 
asingle retailer or wholesaler can monopolize a substantial portion of 
the market and destroy competition. 

We believe that. this is happening today in several major markets. 
We have observed that mass merchandisers, who never before were 
interested in Revere Ware, are now buying it in large quantities for 
loss leader promotions. In such promotions the retail prices charged 
are even lower than the average small dealers’ cost for the merchandise. 
In some cases we have seen offerings at 50 percent off the recom- 
mended list price which is actually the same as it costs a wholesale 
distributor to buy our products. 

I will depart from this statement for a moment to show you an ad 
which appeared in the New York Times last Friday, March 20, which 
supplies a case in point—this an ad by a large discounter who heads 
his ad by showing trademarks of a number of products—I think all 
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except one or two were fair traded at one time—Westinghouse 
master, General Electric, Universal, Sunbeam, and of course, the» 
is the Revere Ware brand. And we note with mixed emotions that | 
our products occupy a prominent place in the ad and are offered a 
40 percent off the manufacturer’s list, as is indicated. 

Now, at the time when it was possible for us to maintain the regal 
prices of our products under fair trade, that was the lowest price a 
which any retailer could purchase our products. 

Mr. Avery. If I could intervene here for a minute, is that retajj 
outlet in the State of New York? 

Mr. McCormick. This retail outlet is located in New York City and 
has branches in the New York City metropolitan market in both New 
Jersey and New York State. 

Mr. Avery. Do I understand, then, that Revere no longer fair 
trades ¢ 

Mr. McCormick. That is correct, sir. We went off fair trade jp 
March of 1958. 

Mr. Avery. I am sorry. I missed that part of your statement, 

I was going to ask why you did not ask for redress in New York 
State. 

Mr. McCormick. We certainly would have sought it, were we stil] 


on fair trade, but we went off in March 1958, for reasons which we | 


were attempting to present here. 


We know that the real intent and purpose of such offerings is to ug | 
Revere Ware, a known and dependable traffic builder, for bait adyer. 


tising. By this technique, customers are attracted to the store and 
induced to buy other merchandise which is priced high enough to r- 
turn not only a normal markup, but also to make up the loss on Re. 
vere Ware. Such offerings have caused a substantial number of our 
traditional outlets, including small housewares and hardware dealers, 
as well as department stores, to abandon further effort to sell our 


products. An equally devastating result is that retailers actually | 


hide the Revere Ware under the counter and resist sales. 

These developments have had an adverse effect on our wholesale 
distributors and Revere is increasingly concerned to observe in the 
last year that a number of them have either sold out their business or 
discontinued their housewares department because of a lack of profit, 
resulting from cutthroat and cutprice competition. 

While we have stated the situation only as it affects our own busi- 
ness and that of our distributors and retailers, we know that these 
same problems are experienced by most other manufacturers of high- 
quality consumer products and their customers. 

The Harris bill would permit our company and other manufactur- 
ers of products that are nationally distributed under their trade- 
marks— 

(1) to notify distributors and dealers of minimum retail prices 
for their products; and 

(2) to prevent unfair competition in the sale of their products, 
subject to the rights of dealers to discontinue selling the products 
or to dispose of defective products. 

The Harris bill recognizes the undoubted fact that trademarked 
products such as Revere Ware are sold in 1 national market, not 
in 49 different State markets. It would establish fair competition as 
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q national policy. It would recognize that one who manufactures 
woods and identifies them as his by the trademark under which he 
sells them is entitled to a property interest in the goods, which con- 
tinues down to the point of ultimate sale, namely, a retail store 
counter. In common with prior legislation it limits a manufacturer’s 
right to stipulate minimum prices to only those products which are 
in free and open competition with other similar products and it pro- 
hibits horizontal] agreements at any level of trade. rg? 

We sincerely believe that passage of the Harris bill would benefit 
the national economy, including manufacturers, distributors, deal- 
ers, and consumers. cor 9 

The bill would insure the continued mass production and distribu- 
tion of high-quality trademarked products and their sale to consumers 
at fair prices. We sincerely recommend its passage. 

In summary, sir, 1 would like to state that while we appear to have 
gone into perhaps too much detail in presenting this, we wanted to 
give one clear-cut single evidence of what a single company has done 
who conceived the idea for a product, spent the money necessary to 
develop it, spent the time and made the investment to make it well 
known and advertised, and built up a distribution system so successful 
that we could sell 50 million pans, and now we find a few, and it is 
really a few, retailers destroying all of this. And we have no redress. 
We think this is not right. 

Mr. Macponavp. Thank you very much, Mr. McCormick. 

As one who covers the district in which Paul Revere rode to spread 
the alarm through every Middlesex village and farm against the 
British redcoats, I have deep feeling for your trademark. My only 
regret is that you moved out of Canton, Mass., to go to Clinton and 
Rome, et cetera. I wish you would come back. 

Two questions were raised in my mind, and I hope the first one 
does not sound naive. But you say that retailers sell your merchandise 
way below cost. The illustrations prove that they do. But my naive 
question is that if these retailers are doing this, and in the doing, de- 
stroy your business, why do you sell to them ? 

Mr. McCormick. The answer, sir, is that we do not sell to them di- 
rectly from the factory. The bulk of our sales to retailers are made 
through wholesale distributors. 

Mr. Macponatp. Could you not control the wholesaler by saying: 
“If you sell to one of these people, I am going to cut you off”? 

Mr. McCormick. Our attorneys tell us we may not do that, sir. 

Mr. MacponaLp. What reason do your attorneys advance ? 

Mr. McCormick. The antitrust laws, sir. 

Mr. Macponaup. My understanding of antitrust is that you would 
have to act in concert with somebody else. I think you are rather 
unique in this field, are you not? Do you not have to act with another 
similar manufacturer of similar goods to fix a price in order to violate 
the Sherman and Clayton Acts ? 

Mr. McCormick. Mr. Chairman, I could not discuss the legal 
aspects, not being an attorney, but we are advised continually on these 
points, and my understanding runs about like this, that if we attempt 
to boycott, if you will, or prevent a given retailer from obtaining our 
products by reason of his practice of cutting prices, we have restrained 
interstate commerce to that extent. 
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Mr. Macponatp. But as Mr. Avery I think was pointing out, Ney 
York does have a fair trade act. Is he not in violation of this act! 
And therefore, I was taught in law school that you have to com, 
into court with clean hands in order to receive a legal decision fayoy. 
able to one’s side. 

Mr. McCormick. Mr. Chairman, let me make this clear, that while 
we fair traded our products continually from 1940 up through World | 
War II and afterwards, other than the interval when the McGuire | 
Act was required, we gave up our fair trade program in March of 
1958 and gave notice to all of our retailers that the fair trade contracts 
were cancelled. Our reasons for doing that were that it had become 
a regional policy. We had some 16 States, I believe, at that time, that 
were no longer on fair trade, and our customers in the fair trade areas 
adjacent to non-fair-trade areas were at a considerable disadvantage 
from mail order houses and so forth. 

Beyond that, several leading housewares manufacturers other than | 
ourselves preceded us in this action of terminating their fair trade | 
programs, for the very same reasons. And this gave rise, it seemed | 
to us, throughout the housewares industry, to a mistaken but generally 
held belief that fair trade in housewares was dead. And the enforce. | 
ment or the violations just reached levels which no one could contend 
with. At least, that was our observation in our business. And we 
gave it up asa bad thing and no longer feasible. 

Mr. Macponarp. I know you have very competent counsel and 
probably have very well-paid counsel, but it would seem to me that you 
would be within your rights to refuse to sell to somebody who is 
breaking a State law. I am not going to press the point, because 
obviously your counsel has told you you cannot, but it just. strikes 
me as being a little peculiar. 

And in the interest of saving time, I will ask you my second question, 
which also may sound naive to you. But you say on the bottom of 
page 7: 

An equally devastating result is that retailers actually hide Revere Ware under | 
the counter and resist sales. 

Do they do this even though the people are asking for it at a price 
that is not a cutrate one? , 

Mr. McCormick. Their approach is about like this, sir. They recog- 
nize that Revere Ware, being heavily advertised and much in demand, 
is a product that people are likely to come in and ask for. And those 
people who go that far with a predetermined decision as to what they 
want will be accommodated. But they will not have the ordinary 
displays of our product, which would normally be in our stores and 
were in those stores when our prices were maintained, because they do 
not have to sell any more than they absolutely have to, because they 
do not want any customer to leave the store and say they did not 
have Revere Ware. The store does so with great reluctance and only 
on specific demand for an item. 

Mr. Macponatp. You say they resist sales? To me as a consumer 
and not as a seller, it comes as a surprise. 

Mr. McCormick. I assure you, sir, the example is not overdrawn. 


Mr. Macvonarp. I did not follow the reason why. If your distrib. 


tor is selling at your regular price, and somebody comes in and asks 


for it, and he hides it under the counter and says, “I don’t want to | 





sell it to you” 
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Mr. McCormick. The context is this: In a market where ads of this 
type are being run regularly, a department store, for example, will not 
choose to run an ad at this price to advertise at their cost, because de- 

artment stores do not lose money if they can avoid it. But they do 
want to be in a position of accommodating their customers who might 
come in insisting upon buying our products, and perhaps demanding it 
at the price which they have seen advertised in these ads. And the 
store keeps the merchandise in stock only to be in a position to accom- 
modate those few people. But what they do not do is undertake 

Mr. Macponatp. Are you indicating that they will sell at the ad- 
yertised cutrate price ? 

Mr. McCormick. I think it is the policy of most retail stores—it 
would have to be—to meet an advertised price upon demand. But the 
obverse of that situation is that they are very careful not to promote 
a product which they may be forced to sell at no profit. 

Mr. Macponacp. You are giving me a good tip, if what you say is 
so. If I can see a discount house advertise a TV set at a cut rate, I 
can go into a department store or some other place and say, “Give me 
that kind of TV set,” and they will sell it to me at the same price as a 
discount house advertises. I do not think that would happen. It has 
never happened to me. 

Mr. McCormick. I cannot forecast what would happen. 

Mr. Macponatp. Has it happened in Revere Ware? 

Mr. McCormick. Yes, sir. From my knowledge of the thing, in all 
probability I would expect that I could get that price. | I hold the 
opposite view. And I know this to be true, particularly in major ap- 
pliances, you do not offer comparative prices, but will meet any known 
advertised price in their market, in order to maintain the reputation 
of their store, as giving their customers as good a break as anyone else. 
But what they do not undertake is an active promotional program to 
move that merchandise in quantities at those prices, because they can- 
not afford it. 

Mr. Macponavp. Mr. Avery ? 

Mr. Avery. You have no reservations, then, Mr. McCormick, that 
a fair-trade law might be used as a device to establish an attractive 
market under which private brands could be sold to the advantage of 
their owner and retail outlet. 

Mr. McCormick. We have no reservations on that point, Mr. Avery, 
principally because of our experience in this matter. We have had 
many opportunities to make private brand lines of copper-clad, stain- 
less-steel utensils, and for many years we were the only company that 
were capable of making such utensils. A very expensive investment 
isrequired, and most people were not interested in spending that much 
money to get into our market. There was a time, even prior to World 
War II, where one line of copper-bottom cookware was made by us 
for one of the mail-order houses, and their interest in that continued 
after World War II, and they besought us to make it for them again. 
It was in appearance a similar product. I mean, any pan of stainless 
steel with a copper bottom is likely to look somewhat like another of 
that same kind. But there were little changes in trim which made it 
one for them to buy it a little better and sell it a little cheaper. 

ut the experience of this mail-order house, which was Montgomery 
Ward: In their own mail-order catalogs, with two facing full color 
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pages, one their brand, which we made, and the other page Reyer 
Ware—in that situation, even though Revere Ware had a price dig 
advantage of some 20 percent, Revere Ware outsold this nameleg 
brand, if you will, by about 5 or 10 to 1. It ranged from 5 to 19, 
because we had apparently done so well a job in establishing our trade. 
mark as the standard for that type of product that the consumer was 





a little afraid of the substitute. And after a couple of years, they | 
willingly agreed with us that they should get out of the private branq | 


business, and they devoted their efforts thereafter to our regula 
merchandise at fair trade prices. 

Mr. Avery. Do you still make private brands, or is it a trade secret! 

Mr. McCormick. We do not, sir, for that very reason. We coup. 
seled our customers away from it, because we have found, ourselyes, 
that we cannot fight our own trademark, even at a price advantage of 
20 percent. 

Mr. Avery. You are not apprehensive at all that some other com- 
pany, although not as well qualified as your company, of course, could 
turn out a product that resembled your product, for all practical pur. 

oses? Youhave noapprehension about that at all ? 


Mr. McCormick. Mr. Avery, let me answer you in this way. We | 


do have competitors. There are now two other companies who make 
this particular kind or type of utensil. They have been in busines 
for roughly 10 years each. They actually supply the merchandise to 
the mail-order houses that use private brands. But somehow, we 


ave managed to survive all of that. Je have competition. We | 
ha anaged to survive all of that. W 


expect to have it under fair trade. But we think that, at least if the 
Harris bill becomes a law, we will still have our customers who will 
help build our business. And we are not so sure about our having 
them 2 years from now unless something is done in this line. 

Mr. Macponap. I may have misunderstood you. Did you not just 
argue against the Harris bill, by saying that even when you make this 
private brand, at a 20-percent markdown that the private brand has, 
you can withstand their competition by X percent? Five to one, isit 
not, yousaid? Is that not all the protection you need, having a well- 
established brand ? 

Mr. McCormick. Of course, this presupposes, sir, that our produets 
are being sold at a uniform price before this could happen, because in 
the instance I gave of the mail-order house, if other stores had taken 
the Revere Ware that they had and reduced their prices to the price 
of the private brand name, I do not know what would have happened 
then, saleswise. But I would think that they would have sold even 
less. Naturally, you are going to sell more of anything at a lower 
price. 

Mr. Macponarp. Is not one of the things you are going a 
that you have a good product and a well-advertised name, and you do 
not need, perhaps, the protection this bill would give you? I am 
just asking the question, because it seemed to me in answer to Mr. 
Avery that is the position you stated. 

Mr. McCormick. I do not quite know what answer to give you, Sif, 
except that with the well-advertised name and a good quality product, 
and without fair trade, things like this are happening to us, and 
as far as we are concerned, is a situation about which we are mos 


concerned, because this grabs customers out of our market, evel) 
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though they be not customers for private brands or whatever it may 
be. Distributors and retailers. , 

Mr. Macponatp. Anything further? 

Thank you very much, 

Mr. McCormick. Thank you. 

Mr. Macponavp. Mr. Frank Underhill? 


STATEMENT OF FRANK T. UNDERHILL, EXECUTIVE DIRECTOR, 
INDEPENDENT SHOEMEN, BOSTON, MASS. 


Mr. Unperuity. J am Frank T. Underhill, executive director of 
Independent Shoemen, a trade association founded in 1955, for the 
purpose of maintaining free enterprise in the shoe industry. 

y association naturally is in favor of H.R. 2729 (the Bentley bill) 
inasmuch as this is the very reason for Independent Shoemen’s 
existence. 

It has frequently come to our attention that factory-owned or fac- 
tory-controlled retail outlets quite often enjoy a competitive advan- 
tage over the independent operator due to special prices, extra dis- 
counts, or advertising allowances or some volume incentives. These 
reflect in the selling a 

A specific example is George Jaglowicz, Detroit, Mich., retailer, 
who asks: 

Why don’t you stop Flagg, Hardy, and others who sell shoes at about the price 
Lhave to pay wholesale? 


Testimony given in the Brown-Kenney trail—civil action No. 
10527—indicates that the practice of lower prices to factory-owned or 
factory-controlled stores 1s very much a reality by those companies 
engaged in dual-selling. 

Treuld suggest that this committee obtain a copy of the plaintiff’s 
trial briefs with the idea of establishing as fact the sworn testimony 
that dual pricing is taking place to the detriment of independent 
small business. 

A public statement was made last month by the president of the 
largest shoe manufacturer in the country, and I quote: 

Many manufacturers have already been forced, or soon will be, whether they 
like it or not, into controlled distribution. This could easily become their only 
solution to assured distribution. 

This I believe is quite significant as to what is going to happen. In 
conclusion, I would go on record as spokesman for my association as 
being in favor of the Bentley bill in principle. 

Thank you for your kind indulgence and allowing me to appear 
inbehalf of my association. 

Mr. Macponatp. It is very nice to see you, Mr. Underhill. I was 
wondering what your position was as to the Harris bill. 

Mr. Unveruiti. Pardon? 

Mr. Macponatp. What is the association’s position as to the Harris 
bill? 

Mr. Unprruit., Undoubtedly, we would support some form of fair 
trade legislation. However, I am not familiar enough with the Harris 


bill to say exactly what we would do on it, because I have not studied 
itthat thoroughly. 
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However, I believe in principle that that type of legislation js , 
good thing. 

Mr. Avery. Mr. Underhill, I would like to congratulate you on th 
condensation of your statement. In that respect alone it is the mog | 


remarkable statement we have had submitted to the committee this | 


year. 
Mr. Unveruitt. Well, I was not trying to sell a thing, believe me, | 
just wanted to go on record as being in favor of the bill, | 
Mr. Macponatp. Thank you very much, Mr. Underhill. 
Mr. Macponap. Mr. Jack T. Jennings. 


STATEMENT OF JACK T. JENNINGS, ASSISTANT DIRECTOR, WAsg. 
INGTON OFFICE, COOPERATIVE LEAGUE OF THE U.S.A. 


Mr. Jenninos. Mr. Chairman, my name is Jack T. Jennings, | 
am assistant director of the Washington office of the Cooperatiye 


League of the U.S.A. 


Mr. Chairman, the organization which I represent is by its nature 


interested in the legislation now before you. 


The Cooperative League of the U.S.A. is a national federation of 
consumer, service, and purchasing cooperatives. We include in our , 
membership 13 million families who own and operate their own coop. | 


erative business enterprises: farm supplies, insurance, credit, medical 
care, electric power, consumer goods, housing, and other services. 
The Cooperative League is the second largest economic organization 
in America measured in terms of family membership. We are pleased 
to have this opportunity to present our suggestions on this legislation 
to your committee. 
We appear today in opposition to H.R. 1253 and any other legisla- 
tion which would permit retail price maintenance on consumer goods, 
Our policy has always been for more strict enforcement of the anti- 
trust laws and in opposition to any attempt to weaken them. We feel 
the so-called “fair trade” bill would permit unfair and unwarranted 
ricing practices and would seriously weaken the provisions of the | 
herman Act and the Clayton Act. | 


“Fair trade” policy as embodied in this legislation is diametrically | 


opposed by the antitrust laws developed over many years by Congress. | 
These laws attempt to stimulate fair competitive conditions in our 
economy. “Fair trade” laws stifle such competition—and worst of 
all, force the Government to police such detrimental pricing practices 
against the public good. We agree wholeheartedly with an eminent 
economist, Dr. Clare E. Griffin, professor of business economics of the 
University of Michigan, who testified last year against a similar 
measure. He pointed out very well: 


The principle of free competition is expressed in our Sherman Act, Clayton 
Act, and in other antitrust laws. While it is true that individual businessmen 
may chafe at the limitations on their ability to avoid competition which these 
acts impose, I think it is greatly to their credit that they still recognize the 
fundamental wisdom of these laws. I have personally made it a point over 
many years to ask businessmen, who at times are quite critical of the adminis 
tration of these laws, if they would favor their repeal. I have yet to find one 
responsible businessman in this country who has answered that question in the 
affirmative. Surely such a unanimous endorsement of the basic principle of 
competition would not be found in any other country in the world. 
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The principle of resale price maintenance as expressed in this bill and in 
arlier ones is clearly in violation of this principle. If it did not restrain trade 
: re would be no necessity of such laws. They are designed as very special 
- tions to section 1 of the Sherman Act which prohibits agreements in re- 
=. of trade. It is well known that the history of judicial interpretation of 
om Sherman Act has been long and involved. There are many points of dis- 

ment even yet, but there is one proposition which is firmly established, 
namely, that agreements on price constitute a clear violation of the act, both as 
to letter and to spirit. Such agreements are known as per se violations and as 
such are not subject to exceptions under the so-called “rule of reason” or on 
other grounds. The effect of the proposed bill is to eliminate competition on 
price between wholesalers and retailers. It does this even more effectively 
+ * * than would outright agreement among competitors. 

This bill, therefore, constitutes a serious emasculation of the Sherman Act— 
an act which is peculiarly an Amcrican law in the sense that it expresses the 
accepted customs and mores of the American people, and in the sense that no 
other country in the world has been willing to go quite so far in asserting 
unequivocally the principle of competition. 


Those who favor so-called “fair trade”, it must be assumed, believe 
there is something wrong with our competitive economic system. Be- 
lievers in price-fixing would prefer to place all sellers on a perfect 
competitive basis. ‘They would place all manufacturers in a position 
where they could block out and maintain a certain share of the market 
without worrying about competitors. 

A recent report published by the European Productivity Agency of 
the Organization for European Economic Cooperation (“Resale Price 
Maintenance”, Project No. 238, Soren Gammelgaard, published by the 
European Productivity Agency of the Organization for European 
Economic Cooperation, Paris) points out that the history of resale 
price maintenance in other countries started with dealers or their asso- 
ciations who took the initiative in setting standard pricing in order 
to obtain higher or more secure margins. Then, according to the 
report : 


* * * Gradually, as the branding of goods became more general, it became 
easier to have this wish fulfilled, because branded goods create both the technical 
and the economic conditions which enable individual manufacturers to introduce 
maintained resale prices. At the same time, a greater desire for protection arose 
among dealers, because competition between them can be keener on branded 
goods than on most of the unbranded ones. 

The growth of new types of shops such as consumer cooperatives, department 
stores, chainstores, etc., accentuated the dealers’ pressure to have resale price 
maintenance introduced. Such shops are generally not members of the ordinary 
dealers’ associations, with the result that these associations have no means of 
curbing their competition drives other than persuading manufacturers to intro- 
duce resale price maintenance. In some cases, dealers have had to use boycott, 
or the threat of boycott, in order to convince the manufacturers, but in others 
their mere wish for protection has been enough. 

Independent action by the manufacturers is taken mainly with goods where it 
is impossible, or difficult, for consumers to make a reasonable comparison of the 
prices and qualities of different brands. This applies chiefly to durable goods, 
such as watches, radio and television sets, electrical household equipment and 
motorcars, and to cosmetics, toilet articles, pharmaceutical goods, and other 
similar goods of a chemical or biological nature. In this case, the manufacturer 
may be interested in purchasing the dealers’ favor by guaranteeing them a par- 
ticularly high and secure margin, so that they are particularly induced to rec- 
ommend his brands to consumers. 

In other cases, the manufacturer's motive may be that he finds it advantageous 
to advertise the article at a fixed retail price; and again, resale price maintenance 
may be a means of reducing competition among the manufacturers themselves, or 
may Serve as a link in more complicated systems by which manufacturers and 
dealers mutually protect each other against competition. 
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In public discussion of resale price maintenance, its supporters have chieg | 
used two arguments which suggest that manufacturers not only find it consia, | 
ent with their own interests-to maintain the resale prices of their S00ds, byt 
plainly consider it a condition of economic survival. These are: (1) the n 
to maintain a certain standard of necessary service; and (2) the need to hin 
the development of market-spoiling loss-leader competition among dealers * #4 | 
It seems, however, that very specific conditions must be fulfilled before ording» | 
price competition between dealers can develop into loss-leader competition with 
harmful effects on the total sales of the branded goods in question, and indi. 
putable examples of this have not been found in practice. The service a 
ment seems to be justified only in respect of presales service, and even then ity 
purpose may be more safely achieved by other means than resale Drice 
maintenance * * *, 

In trade the practice generally tends to raise the level of costs because Drice 
competition is abolished or restricted and replaced by competition in sales efforts 
and services. The development of all types of low-service, cheap-selling shops 
is thereby hindered or retarded, and the consumer’s choice between different 
combinations of price and service is narrowed. The rate of progress of produe. 
tivity is generally retarded and in some respects may be totally arrested by resale 
price maintenance. In cases where the system leads to an overcrowding of 
wholesale or retail trades, productivity can be directly decreased. 


Mr. Chairman, we were greatly interested in the results of the A. 0. 
Nielsen study reported last week by the bureau of education on fair 
trade. If we take the results of this study at face value as reported by 
the bureau, we find absolutely no need for fair-trade legislation. 

Among eight points the Nielsen study found : 


The differences in weighted average price in the price comparisons (in fair | 


trade versus non-fair-trade areas) shown are so small as to be statistically ip. 
significant. Most price differences are of the order of one-third of 1 percent to 
1 percent. 

The bureau claims that consumers in fair trade areas paid 1.4 cents 
less on the average for certain fair-traded brands than did consumer 
in non-fair-trade areas. Mr. Chairman, if this is true, and we doubt 
that all of the facts are presented fairly, then manufacturers would be 
better off without fair trade. 

A 1954 study cited by the U.S. Department of Justice shows that 
consumers in areas covered by resale price maintenance laws paid % 


percent more for drugs and appliances than did consumers in areas | 


where there was no such law. 

Congressman Emanuel Celler, who made the minority report on 
the McGuire bill, a few years ago, said, in discussing the effect of 
these laws, that— 
resale prices have been fixed so high * * * as to insure a remarkably profitable 
rate of return. 

Promoters of fair trade have no interest in consumer welfare as evi- 
denced by the fact that some arbitrarily peg prices as high as 350 per- 
cent above dealers’ costs. This practice is nothing more than robbery, 
and many dealers find it difficult to abide by such practices with clear 
consciences. 

We wish also to submit that fair trade forces the public to pay 
for things it doesn’t want. If manufacturers can legally collaborate 
in setting fair trade prices, they do not have to compete on the same 
basis as would be necessary without fair trade. Under fair trade, 
consumers would shop not necessarily for quality products (since 
quality differences between one product and another might be slight) 
but for fancy packages or other eye-appealing inducements. 
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The manufacturer who didn’t spend a little of his exorbitant markup 
on packa ing would find that he had no demand at the customer level. 
So the chances are that one manufacturer would try to outdo the 
other in fancy packaging, thus forcing the consumer to pay for frills 
hich add nothing to the product. He might much prefer to get 
more goods and better quality in less expensive wrappings. — 

Manufacturers may say they are indeed in favor of fair trade. 
They may contribute many dollars to the cause of fair trade. But 
behind the backs of their organization heads they keep their assembly 
lines producing for the nonfair-trade market as though they never 
heard of fair trade. They may change products slightly for the fair 
trade labels but they continue to make their own branded items and 
even private-label goods for all markets. 

Consumers are beginning to learn of these practices and are buying 
accordingly. ‘They Jearn from such publications as Consumer Reports 
that quality and price don't necessarily go hand in hand- that some 
products at reasonable prices are the same as their fair trade com- 
panions at much higher prices, ’ 

We have prided ourselves in this country on our free enterprise 
system which has been able to produce an abundance of goods of 
highest quality at the lowest price. The so-called fair trade concept 
violates this time-honored and proven heritage. Fair trade operates 
in the interest only of those able to take advantage of it. It protects 
the inefficient only temporarily. It hampers the efficient operator in 
adjusting to conditions which benefit the consumer. Except in the 
case of cooperatives which rebate to consumer-members these high 
margins in the form of patronage refunds, the consumer is the loser. 

Small business does not necessarily benefit from fair trade. Large 
firms, making the same margin on a product as a small firm, can adver- 
tise widely, attract greater numbers of customers, and make life diffi- 
cult for the small businessman. 

There is a question whether fair trade offers small business any 
protection at all. In fact, the Justice Department survey indicates 
there was little difference in small business failures in fair trade versus 
nonfair-trade areas. - 

In its extreme form, if every product were fair-traded, merchants 
would be a free as those in Soviet Russia. The only difference would 
rest in who dictates the price. In the long run, fair trade performs 
a disservice to even those who think it is the answer to all problems. 

In past years we thought the Miller-Tydings and MeGuire Acts were 
badenough. They merely permitted the States to pass fair trade acts 
of theirown. But H.R. 1253 goes much further. It would impose a 
Federal price-fixing law on all the States, whether or not they want it. 

Our position against resale price maintenance is adequately sup- 
ported by the Federal Trade Commission and the Departments of 
Justice, Agriculture, and Commerce. Farm, labor, consumer, and 
other public-interest groups have also voiced their opposition. 

This country was built upon progress. Progress causes adjust- 
ments—sometimes in a form that damages at least momentarily the 
welfare or security of a few people. We are sure that we have not 
seen the end of progress—and we hope we shall never see it. One can’t 
pass a law against it. One can’t stop it as long as the ingenuity and 
spirit that we know as America is alive and sensitive to the wants 
and needs of all the people. 
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Resale price maintenance is a step backward. It is an admisg; 
that some manufacturers and dealers don’t want to face up to th 
challenges ahead. It’s an admission on their part that our free ente 
price system is defective. : 

It’s an effort on the part of a few to exploit consumers in the nang | 
of protecting their products or their trademarks. But what it reall 
boils down to is that they want to protect only one thing—their profit, 

Thank you very much. 

The Cuarrman. Any questions? 

Mr. Jennings, you of course are entitled to your own views, and to 
speak for those whom you represent here. I think it is a weaknes 
in your case to make such implications and insinuations as trying ty 
compare our system in this country, which is a free enterprise system 
and regulated by the laws of the United States, with the so-called 
merchants of Russia, when you know and everybody knows that every | 
establishment in Russia is owned by the government. Every retajj | 
store and business operated in Russia is not operated by the Citizens | 
themselves, but under ownership and dictation and domination of the | 
Russian Government. I think if I were you I would consider delg. | 
ing that paragraph. | 

Mr. Jenninos. I am saying, sir, that if fair trade were carried to its 
logical extent, this would be the same condition in the United States | 
as in Russia today. 

The Cuarrman. Well, I am saying to you I think it is a weaknes 
in this kind of a statement. There is a question in my mind as to 
whether or not it should be permitted to go in the record. But you 
are entitled to your views, and I certainly would go along with you 
before I would say anything that would deprive a man of his om 
views. 

Mr. Jenninos. Thank you. 

The CHarmman. The committee will necessarily have to adjoum, 
The House is in session and now considering legislation under the 
5-minute rule. Therefore, the committee will adjourn until 10 o'clock 
in the morning. 


Mr. Reidy, did I understand you would desire to file your state | 
' pull, the 
, painful r 


ment? 

Mr. Remy. That is correct. 

The Cuarrman. You may have our permission to file your state- 
ment in te record at this point. 

(The prepared statement of John J. Reidy, president, Schick, Inc, 
is as follows:) 


STATEMENT OF JOHN J. REIDY, PRESIDENT, SCHICK, INC., LANCASTER, PA., RE 
GARDING H.R. 1253 AND RELATED BILLS, MARCH 24, 1959 


My name is John J. Reidy. I am president of Schick, Inc., of Lancaster, Pa. 
a leading manufacturer of electric shavers. I appear before your committee to 
testify in behalf of H.R. 1253 and to call your attention to the urgent need for 
this legislation in our industry. 

The gradual breakdown of the fair-trade laws in this country has, to put it 
simply, reduced the electric shaver business to chaos at all levels—retail, whole 
sale, consumer, and manufacturing. For Schick, Inc., the immediate result of 
these conditions has been a severe decline in our business volume and profits, and 
a resulting decline in our employment. 

It should be no secret to anyone here that with the weakening of fair trade, 
price cutting in our industry flourished. As it progressed, the following pattern 
developed in Schick’s business. 
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The barrage of cut-price advertising on electric shavers reached a crescendo 
that left the public confused, distrustful, unable to understand the variety of 
prices. More important, consumers were hesitant to buy because they thought 
the price would be cheaper tomorrow. : 

gmall dealers retrenched to the point where they carried electric shavers only 
as an accommodation—never in volume, usually hidden under the counter, seldom 
giving these products prominent in-store or window display or even calling a 
eustomer’s attention to them. 

At this juncture retail outlets were getting electric shavers at or just over 
wholesale cost—either through their own wholesale subsidiaries or by working 
with price distributors who sold at their delivered cost or 2, 3, or 4 percent over 
cost. This, naturally, put most small dealers at a disadvantage, since they 
were forced to pay more at wholesale than the competition around the corner 
was selling electric shavers for at retail. 

This form of wholesale discounting spread through the entire industry and, 
as in retailing, it soon became unprofitable for the wholesaler who performs the 
full distribution function to promote and sell electric shavers. Many full-line 
distributors lost interest and ceased performing the service they were in business 
to provide. A number of long estabilshed wholesalers dropped all appliances or 
closed their operations completely. 

Schick’s dealer organization dropped from 35,000 to some 7,000 dealers. All of 
ys—wholesalers, dealers, and manufacturers—found ourselves trying to do busi- 
ness in a virtual nonprofit climate. ‘The reckless price cutting by opportunistic 
outlets capitalized on the millions of dollars the industry had spent to develop 
the electric Shaver business, using our brand as an attractive loss leader to be 
thrown out when it had been milked. The growth our industry had experienced 
under fair trade was reversed. Not only profits were lost, but an important 
franchise, as well. 

As the inventor of electric shaving and leader of our industry, Schick was the 
obvious target of the price cutters. More people shave with Schick shavers 
than with any other electric razor. And although the immediate effect of 1958's 
chaotie pricing, aggravated by the depressed economic situation, was a net loss 
for Schick on the year’s business we consider the long-range effect to be even 
more damaging. 

Schick’s brand name and goodwill have suffered a severe setback. Under fair 
trade the consumer bought with confidence that the pricing was realistic—and 
it was. Today many of our customers are unhappy because they did not get 
the low-low price out of the past 12 months’ bargain basement for electric 
shavers. Price cutting has driven the relative value of our product down in 
the eyes of the consumer. This is reflected in the price he is willing to pay for 
an electric shaver—a price that now bears little relationship to the cost of pro- 
ducing and marketing that shaver. 

Once an industry’s volume drops, as ours has, and the discount ads no longer 
pull, the discounting retailer will turn to another product. Then the long, 
painful rebuilding job begins for the manufacturer, if he survives. 

Our industry’s problem since the deterioration of fair trade has been, and 
still is, survival. We at Schick have been faced with the alternative of strad- 
dling the conditions that now prevail in our industry, or trying to do something 
about them. We chose the latter. 

To revitalize Schick’s business operation we have adopted policies which, in 
our judgment, equip us to cope with the emergency conditions created by the 
erosion of fair trade standards. 

These steps have been taken reluctantly. For in some cases we have been 
forced to sever long-standing relationships in order to develop a new merchan- 
dising program to meet the new conditions. 

Here, briefly, are the ways we have chosen to meet this problem head-on: 
First, we discontinued all trade-in allowances on old electric shavers. 
Next, in an effort to stabilize the merchandising of our products, we ter- 

minated our relationship with 1,200 wholesalers and assumed for ourselves 
the task of distributing our electric shavers. 

Then, to fill the void left by the loss of our wholesalers and their 15,000 
salesmen, we set about doubling our sales force and tripling the number of 
our sales territories. 

In short, Schick has adopted a direct factory-to-retailer distribution system, 
and we are undertaking such steps as necessary to make the system productive 
and effective. 


| 
| 
; 
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Under our new policies, Schick products are no longer in the hands of distrip. 
utors who might sell at different prices. All retailers—large or small, chai 
or independent—buy at the same price. It is one price to all. 

In this way we hope to stabilize retail prices of our products and discourag 
discounting practices at the retail level. 

If successful, our new policies will help to put the large and small retailer 
back into the electric shaver business, establish and maintain a fair incentiyg 
on the Schick line for all dealers, and give consumers a consistent price the 
can depend upon. ’ 

However, even these policies, which have readjusted our entire merchandising 
system from factory to retailer, cannot do for Schick—and for the consumer 
public—what fair trade did. Fair trade worked well for the electric shaye 
industry, and for its customers, for many years. With the decline of fair trade, 
Schick has had to choose between trying to shape the market as it now exists, 
or being shaped by it. 

As businessmen, we prefer the former—but we prefer the stability of fair 
trade far more. 


The Cuarrman. The committee will adjourn until 10 o’clock in th 
morning. 


(Whereupon, at 4:10 p.m. the committee recessed, to reconven 
at 10 a.m. Wednesday, March 25, 1959.) 
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Shaver 

trade House or RerresEeNTATIVES, 

exist CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 

of faip Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m., in room 1334, 

in th} New House Office Building, Hon. Oren Harris (chairman) presiding. 

The CuatrrMAN. The committee will come to order. 

nvens} We are glad to acknowledge the presence of, and welcome, our 
colleague from Indiana, Hon. Ray Madden. Mr. Madden is here as 
the author of one of the bills on the subject relating to fair trade 
legislation. We appreciate the interest our colleagues all have shown 
in the legislation, regardless of the form, and for that reason we are 
trying to make this record as complete as we can on the entire sub- 
ject. 

Mr. Madden, I believe you are also interested in the organization, 
particularly the individual that heads the organization, that is inter- 
ested in the approach which you offer in your bill. Therefore, we 
would be glad to give you the opportunity to make any comment that 


you care to and to present, if you like, your constituent, Mr. John W. 
Anderson. 


STATEMENT OF HON. RAY J. MADDEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Mappen. Thank you, Mr. Chairman. I want to thank you for 
those remarks. 

_ Mr. John Anderson, your next witness, is one of the large industri- 

alists from my district, and he is very much interested in this legisla- 
tion. He has talked to me a great number of times back through the 
years regarding legislation to protect brand names and copyrights. 

[have introduced a companion bill to the Boykin bill. Mr. Ander- 

son has been here for about 10 days waiting to testify, and he is very 

grateful to you, Mr. Chairman, for this opportunity of presenting his 
case to the committee in regard to the Boykin bill and also the com- 
panion bill which was filed by me. 

| [am very much interested in legislation that will protect brand 

| nights or trademark rights from the standpoint not only of the small 

merchant, but also from the standpoint of the consumer. 

Lam not unmindful of the situation that obtains when a large chain 
concern can take advantage of a product by running a leader ad sell- 
ing & product at about 50 percent of the price. According to the 

| check that has been made, we find that the customer comes to the 
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store to buy a product that is sold for about 50 percent of what it js 
marketed at in the other stores. For every dollar spent by the mis. 
guided customer that is brought in on account of this ad, sacrificing 
a brand name or a trademark of some producer, whether he is Jar 
or small, that customer spends about $9 for other products at t 
regular price. But he was enticed, you might say, into the store by 
an ad selling a brand named product for about 50 percent of that at 
which the manufacturer prices his product. 

Now, what happens? It does not take very long until that product 
loses a lot of customers. They will go in another store a month or 
2 months from then and say, “I bought this product at such-and-such 
a store for such-and-such a price.” And I think it is operations of 
that kind that the Boykin bill and the bill I filed here are trying to 
outlaw—to protect the customer, the consumer, and the small retail 
man. 

I am no expert on this subject. I do not want to take up too much 
of John Anderson’s time. I know the committee is limited on time 
and you have a number of witnesses here. But we do want some 
protection for the small retailer, and we want some protection for the 
consumer, and we want some protection for the man and woman that 
invent a product or spend a lot of money to advertise a brand name 
oratrademark. I think he has a property interest in that trademark 
and in that brand name, and when some big chain outfit will practi- 


cally massacre the the trade name or brand name by advertising slash- 
ing reductions in price in order to get misguided customers into the | 


store, I think it is up to the Congress to curtail that kind of practice, 
The brand name or trademark of the price-reduced product suffers 
irreparable damage. 

I think the Boykin bill will handle that situation. The legislation 
is simple and will not lead into a lot of court suits testing the constitu- 
tionality of the legislation. I think the Boykin bill is a bill that is 
written in a very direct and concise form, and I think it is a good bill 
for the consumer and the small retailer. 

And with that statement, Mr. Chairman, I wish to thank you for 
your courtesy in listening to me, and present my constitutent, Mr. John 
Anderson. 

The Cuarrman. Thank you, Mr. Madden, for your statement. 

Mr. Anderson. 


STATEMENT OF JOHN W. ANDERSON, PRESIDENT, AMERICAN FAIR 
TRADE ASSOCIATION, AND PRESIDENT, QUALITY BRANDS ASSO- 
CIATES OF AMERICA, INC. 


Mr. Anverson. Thank you, Congressman Madden, and thank you, 
Mr. Harris. 

Mr. Sprincer. Mr. Chairman, I want to say nobody in the Congress 
has spent any more time thinking of this than the gentleman from 
Indiana, Mr. Madden. I think he has made an excellent statement 
here, and this committee certainly is glad to take note of it, I will say 
to my colleague. 


Mr. Mappen. Thank you. 
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Mr. Brock. Mr. Chairman, before we hear this witness, I, too, would 
like to add words of praise to the testimony as given by our colleague, 
Mr. Madden, formerly of Nebraska. 

Mr. Netsen. I would like to call attention to the fact that Mr. 
Madden told me he was formerly from Minnesota. Let us get it 
straight. Ja 

Mr. Mapven. I want to clear that up. I was born in Minnesota, 
and Mr. Nelsen and I are colleagues from my native State. But I 
went to school in Nebraska and practiced law in Nebraska. And I 
want to say that I am proud to come and be associated with the States 
of my two distinguished colleagues, Mr. Brock and Mr. Nelsen. 

The CHamrRMAN. You may proceed, Mr. Anderson. 

Mr. Anverson. Thank you, Chairman Harris. 

I wish first to express deep appreciation of the opportunity to talk 
to you briefly about the very serious subject that we have before us. 

: a matter of identification and background, my name is John W. 
Anderson, and I speak in behalf of the Boykin quality stabilization 
bill, H.R. 2463, and the identical Madden bill, H.R. 3187. I speak 
for the American Fair Trade Council, an organization of manufac- 
turers, of which I was cofounder in 1938, and with which I have been 
identified ever since as a director and for the past 14 years as its 
president. 

I am also president of and speak for Quality Brands Associates of 
America, Inc. In addition, I am expressly authorized currently to 
speak in support of the Boykin bill in behalf of various manufacturers 
and reseller organizations representing diversified industry. 

I also speak for the Anderson Co., Gary, Ind., manufacturer of 
automotive original equipment and replacement parts. I am founder 
and president of the Anderson Co. 

The Anderson Co. is now in its 42d year of operation and has been 

uired to deal always with problems concerning the distribution 
of its products throughwholesalers to retailers and thence to the public. 

In view of the limited time, I have to ask permission to file my 
formal statement for the record, and I shall, lus a notes, try 
to cover some of the questions that I believe have taken on some 
a as the hearing has proceeded. 

he CHarrMAN. Without objection, your statement will be included 
in the record, Mr. Anderson, together with certain exhibits that you 
desire to have included. 

Mr. Anperson. That is true, if you will, please. 

The Cuatrman. However, the reprints, the pictures, and so forth, 
will be received for the file, because we cannot put that type of 
information within the record of the hearings. 

Mr. Anperson. That will be satisfactory. 

I want to begin from the broad position of complimenting Congress 
on its demonstrated desire to emphasize the importance of price sta- 
bilization of trademarked products. I think that in that connection, 
out of my somewhat longer identification with this subject than per- 
haps some of you have had, it might be appropriate to go back briefly 
into some of the history of that cause and of the legislation and liti- 
gation that has been met on the way from the old days when the 
American Fair Trade League endeavored for so many years unsuc- 
cessfully to persuade Congress to enact a Federal fair trade law. 

392075942 
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That history we shall pick up at about the time— well, beginning jp 
1931, California adopted a fair-trade act. Other States adopted fai. | 
trade acts. California discovered soon that they needed a nonsigng 
clause, and they got it. Other States, when they enacted their lays 
had no signer clauses. And finally, in 1937, the Miller-Tydings Aq | 
was passed. Up to that time, although that act was predicated y 
trademarks which are normally the property of the manufacturer 
up to that time the manufacturer had taken no active part in the 
enactment, in bringing about the enactment, of the Mil er-Tydings 
Act. 

It has been since remarked frequently in committee hearings, or at 
least occasionally, and otherwise, that the manufacturers showed no 
interest at that time. It was remarked particularly in some litigation 
where the manufacturer bringing a suit was confronted with the fact 
that manufacturers had not been active in support of the Miller. 
Tydings Act. 

Now, the manufacturers, of course, were watchful of the act as it 
developed and had some doubt as to its stability, its integrity. Short. 
ly after the act was passed, the American Fair Trade Council was 
organized. It was incorporated in 1938 and has since interested itself, 
in, has since been active in, one purpose outside of general educational 
work, and that purpose has been to endeavor to be helpful to Congress 
in the matter of obtaining what Congress obviously lesion and that | 
was sound, workable, constitutional legislation in support of the very | 
sound cause that involves trademark rights. 

We had some doubts about the Miller-Tydings Act, for reasons that 
should not be discussed here, and those doubts were proved well 
founded when the courts later virtually disabled the Miller-Tydings 
Act. 

Then a new act became necessary, and the McGuire bill was pre. 
sented by the druggists; The American Fair Trade Council being not 
satisfied with the structure of the McGuire bill, presented the Ke h 
bill, which was referred to the committee that deals with radenal 
the judiciary, Congressman Celler’s committee. 

This Commerce Committee before which I speak, showed no prefer- 
ence for the Keogh legislative text and adopted it verbatim except that 
section 4, a new section 4 was substsituted for section D of theKeogh 
text. Our section D was intended to prevent the invasion of a fair- 
trade State from across its borders by cut prices. We were told and 
assured—and there is overwhelming documentation, I might say, of | 
the fact that everybody was assured by sponsors of the original draft 
of the McGuire bill, that the new section 4 would hold against that 
interstate discounting. We of AFTC could not believe it would. 

There was prepared in a conference in which the druggists and the 
beverage industries and the diversified fair-trading industries were 
represented, what came to be known as the hometown amendment, and 
all present agreed to support that amendment to cure the doubt. At 
least, that existed as to whether section 4 would hold. ‘That support 
was not given and the amendment was defeated. 

Section 4, when it finally came to a Federal court test, was destroyed. 
And thereupon the Rovdpates were open. Fair-trade States were 
invaded by discounters of all kinds, mail order and what-not, and we 
believe that that cruel invasion of fair-trade States that had non 
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signer clauses which bound nonsigners to the fair-trade prices on these 
popular products—the fact that they were bound there to fair-trade 

rices while they were destroyed or seriously injured by the invasion 
of price cutters—we feel that that fact influenced State courts to find 
gomé reason for destroying the nonsigner clause. 

And as you men know, in many States that nonsigner clause was 
destroyed in the manner and for the reasons the American Fair Trade 
Council predicted it would be. 

[am not going to burden this record with documentation supporting 
those statements, but if it is desired at any time, I shall be happy to 
supply it. . : . 

ow, as I say, the Keogh bill was to be moved over verbatim under 
the McGuire head. And I thought that was a fine idea until I saw 
how the bill had been altered. And so, as a result, the McGuire Act 
failed our economy, failed the reseller, failed the manufacturer, and 
failed the public. It became necessary then for the third time to have 
anew act. Now, with two strikes on us, we again face this honorable 
committee. 

Everybody connected with the American Fair Trade Council has 
wanted stability in legislation for quality and price stabilization. 
Everybody in American Fair Trade Council hoped for stability and 
worked for stability. But it happens that the American Fair Trade 
Council is an organization operated by manufacturers. I am its active 
administrative and executive head. I am engaged in the manufac- 
turing business. I have sacrificed much of my time and much of my 
money to the support of the American Fair Trade Council. I have 
done this gladly solely because of one thing, and that is my desire for 
stable legislation protecting trademarks, protecting the public, and 
protecting resellers and manufacturers. 

Then, without any consultation—and I want to say that AFTC has 
never been consulted in advance about any of the druggists’ bills— 
the present Harris bill was introduced in Congress. Our first knowl- 
edge of it was after it was introduced. We naturally examined it very 
carefully. And our lawyers advised us that it, in their opinion, was 
bad legislation. The American Fair Trade Council, therefore, at 
its annual meeting by unanimous vote of its members—that is in the 
1958 meeting—and of its board of directors, adopted a resolution, a 
standby resolution, a handsoff resolution, whereby we undertook not 
to put ourselves in the position of endorsing or approving legislation 
we had been advised was unsound. 

Now, the fact that we were correct about that decision is open, where 
anyone can read, in the record of later hearings on the Harris bill. 
The bill, as it was drafted at that time, as you will see if you will read 
that record, was rather completely discredited by its own author. 

Thereupon, the American Fair Trade Council proceeded, out of its 
long study and experience, to perfect a bill that would be soundly 
based, a bill that could be relied upon to put stability into the market- 
place, stability into quality and prices. We came up ith a bill 
finally that now stanidie as the Boykin bill, a bill that is based upon 
what we believe to be sound, established Federal law—sound consti- 
tutional law. 

AFTC kept out of that fight last year, kept out of any position 
where anybody could pin on AFTC any responsibility for the antici- 
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pated failure of the then Harris bill to be successful with this com. | 


mittee—after that failure we felt we were obligated to bring in the 
result of our years of study of the subject, and we did bring in the 
Boykin bill, hoping to be helpful to Congress in lawfully restricting 
merchandising practices proven clearly to be seriously adverse tp 
public interest. 

Our present position is that we neither approve or disapprove of the 
Harris bill. We do not want to become involved in any technical 
legal criticisms of that bill, because we know that if we do, we wil] 


merely be contributing to the legal briefs of the attorneys that wil] | 


be employed to wreck any act based upon the bill. We do not want 
to be in that position. But we do feel an obligation to this committee 
to point out at least one thing, so that you may draw one comparison 
that you all have no doubt wanted to be able to draw intelligently 
between the two bills. Otherwise, what we are talking about, are 
the merits of the Boykin bill. 

I want you to note carefully in the Harris bill one thing. I will 
go no further. That is that the Harris bill endeavors to establish 
a hitherto undreamed of proprietary interest of the manufacturer in 
the product itself, continuing after its sale and delivery and through 
the various steps of distribution. We have sought diligently, but 
have found absolutely no basis in established law for that concept, 
We found nothing to indicate which way Federal courts would move 
when asked to support this novel concept of law. 

That seems clearly to be a pivotal thing from the standpoint of the 
bill’s legal integrity ; a defect that could be decisive. I am not under- 
taking to say that the U.S. Supreme Court will find that it does not 
want to establish the new concept the bill needs to live as law, nor 
can anybody be certain that a Federal court will not say, “We can’t 
take the responsibility for creating that much new law on that sub- 
ject.” I do want to point out, however, that the Boykin bill projects 
its procedures upon a different and soundly established concept, as 
will be explained. 

However, before proceeding to that explanation, please let me ask 
the privilege of making clear our approach to this entire matter. 

First, may I point out a seriously harmful and persistent rumor 
that great disagreement and squabbling exists behind the scenes be- 
tween two factors seeking price stabilization. Even Kiplinger—I 
think it is in his latest letter, a copy of which I have here some- 
where—reports that as a fact such is the case. Instead, we find in 
AFTC, QBA, and other reputable trade organizations a major sec- 
tion of American producers and resellers holding honestly to a con- 
viction that the Boykin bill is by far the best legislation to achieve 
present purposes. 

Representatives of AFTC, who have committeed no procedural 
offense that we know about, certainly none of which that has been 
advised, are attacked as being “noncooperative,” as “dividing forces,” 
as “muddying waters,” and as favoring a bill, the Boykin bill, that 
sponsors df other legislation shout “hasn’t a chance in the world of 
approval by this committee.” 

Fully sensitive to the prejudicial tendencies of such misunderstand- 
ings, I wish here simply to enter a complete and unequivocal denial 
of the charges. In what we believe to be adequate support of that 
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i I say that we have never been consulted by NARD as to 
Se ddibpeition of any bill they have ever presented. We have merely 
been requested after the fact to support the NARD bill, or, at least 
by strong inference, to stand convicted of the subversive purposes 
hove enumerated, all claimed to be in the interest of “personal 

izement.” F f : 

a gentlemen, I would not presume to mention these things if 
they were not so well known to about everybody in the trade on one 
side or another of this effort that I shall be very happy if requested— 
as soon as I can do it, to give you confirming documentation of all of 

ings. 4 ; 
GR sail continae to treat these hearings as intended to give fair 
and unprejudiced consideration to the needs and views of substantial 
groups functioning in the productive and distributive system of our 
~~ I be a little more specific about certain phases of the 
Boykin bill? My comment bears principally on three significant 
ints about the bill, and the identical Madden bill, of course, as well. 

First, there seems to have been a lot of confusion about the remedies 
available under the Boykin bill, That confusion ranged from very 
amazing and wholly unsupportable statements that the Federal Trade 
Commission (for the first time in the history of price stabilization 
legislation) would be compelled to spend vast sums of money and to 
greatly increase its personnel to go out into the field and enforce price 
stabilization contemplated under the Boykin bill. 

The Boykin bill first confirms the property rights of a manufac- 
turer in his trademark or brand, and recognizes the right of fair use of 
the trademark or brand by a reseller. It attempts no provision for a 
proprietary right of the manufacturer in the product itself, to follow 
the product to its grave. We have not believed and we do not believe 
that such a fantastic basis for price stabilization legislation, or quality 
stabilization legislation can stand court tests, 

Now, the Boykin bill confirms the manufacturer’s already well- 
established property rights in his trademark (not in his product) and 
provides that if those property rights are abused, the manufacturer 
may have recourse to a Federal court having jurisdiction over the 
parties. First, the manufacturer must, by notice, revoke the right of 
an offending reseller to use the trademark, which right is confirmed by 
this proposed Boykin Act, and next, if that revocation is disregarded, 
he may move in a Federal court for an injunction and for damages. 

Now, the Boykin bill specifies three types of abuse of trademarks. 
You men have heard a great deal about all three here. 

First, the use of the trademark for baiting customers into a store 
for the purpose of switching them to some other product. Now, that 
baiting need not be by cut price; I have known of many occasions 
where the baiting advertised the trademarked product at the full 
retail price. But when the customer got in the store, he was subjected 
to all of the artifice, all of the expert machinations of the dealer 
looking toward getting him to buy a substitute product. You men 
may have had that same experience. Millions of Americans have. 

Under the Boykin bill that would be forbidden. In other words, 
baiting is established in this bill as an unfair abuse of the property 
rights of the manufacturer in his trademark. 
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The next thing forbidden is irregular pricing. The Boykin pjj | 


provides that the manufacturer may establish a price at which his 
merchandise must be sold. It apparently would suit the conveniene. 
of particular industries, in a certain trade, to have a very flexibl, 
arrangement, whereby a minimum and maximum, or a minimum and 
no maximum price could be established, an arrangement whereby , 
price could be printed on a proprietary package, on any sort of medj- 
cine, for example, and then the druggist could be authorized to ey 
into the generous margin allowed him in profit on that thing to make 
it appear that he is giving the customer a cut price, but he must not 
go below the minimum. That would seem to be a means of licensing. 
within the shell of fair trade, the use of traditional discount prac. 
tices. And we have still another condition, whereby the customer, 
as you were told by Mr. Blakinger of Hamilton Watch—and it is not 
just as to Hamilton Watch; it is practiced all over the country in great 
mass and in great volume, in mail-order catalogs and otherwise. The 
established price on the Hamilton watch, we are told is deliberately 
increased by the retailer. I think Mr. Blakinger used, as an example, 


a $37.50 watch, or something like that. The price is increased, by | 


the dealer, maybe to $75. Then with that $75 price tag on it, the 
dealer cuts it. That is deceptive merchandising—definitely unfair, 

We do not feel that the fact that in the Boykin bill there is one 
price to be established prevents the manufacturer from saying, ix 


order to equalize freight rates, “The stabilized price on this in the | 


Pacific Coast States or the Rocky Mountain States is this price, 
and east of those States is this lower specified price. There is nothing 
that would prevent that procedure. 

The third thing that the Boykin bill accomplishes—and it can be 
as important as price: Any misrepresentation as to the year, the age, 
the condition 

Mr. Sprincer. Mr. Anderson, might I ask a question ? 

I think most of us are acquainted with the two bills. Sinee you 
are summarizing it for one side, could you just make this coneise, 
so that we can see what you believe is the better, since you favor, 
apparently, the Boykin bill, as I understand it ? 

Mr. Anprrson. You are correct in that. 

Mr. Sprincer. I think you can look around to see that we are all 
getting lost in a maze here. If you could just bring this to a head 
and tell us what you concisely believe to be the better parts of the 
Boykin bill over the other bil]—— 

Mr. Anperson. That is what I was doing here, and I was down to 
the third one. 

Mr. Sprineoer. I think you are trying to, and I think we know the 
three points that are in the Boykin bill. I think we have read that. 
I think all of us have heard this over and over for days. Can you 
just tell us what you believe is better in the Boykin bill than in the 
Harris bill? If you could do that and just summarize it, I think 
we could follow your trend of thought a little better. I will have 
to admit that I am getting lost here in the whole thing. I am trying 
to follow you, and I have been listening, I think, more closely than 
anyone else up here. 

Mr. Anperson. That disappoints me, because I am not unskilled in 
the art of making myself understood, and I thought that I had been 
making it very clear and very concise. 
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Mr. Sprincer. Well, now, I think I got your point, may I say, with 
reference to the kind of relief. 

Mr. Anperson. With reference to what? a 

Mr. Srrincer. With reference to the kind of relief you think you 
are getting in one bill as compared with the other. I think I got 
that point. Now, the there points of the Boykin bill are very clear, 
I think, beginning on page 3, I think we pretty well understand that. 
If you can tell us any other parts you think would be advantageous 
over the Harris bill, I surely would like to hear them. 

Mr. ANverson. Well, I will get down to the basic thing. , 

The Boykin bill is founded, based, pivoted, on a unanimous decision 
of the Supreme Court—that is, the old Dearborn case—which held 
that the manufacturer’s proprietary right in his trademark, neither 
disappears nor diminishes upon transfer of the product itself. Now, 
we started from that decision, which we felt required the manufacture 
of nonew law. It is based soundly. There isa great category of law, 
a great amount of law, decisions, supporting decisions in the same 
category. And we have not departed in any way from that basic prin- 
ciple in this bill. We do not feel that the constitutionality of this bill 
can be challenged. In fact, it has not been challenged except in gener- 
alities so broad as to be in themselves a confession of weakness. 

Mr. Sprtncer. Then is it your thought that there is a serious ques- 
tion of constitutionality of the Harris bill ? 

Mr. Anperson. ‘Those questions have been raised by others, and I 
have pointed out one thing. You have in the record many intimations, 
many expressions. Even the author of the Harris bill last year was 
very indefinite, very uncertain, as to the integrity of the bill and what 
it covered. 

Note, please, that the hearings on the Harris bill, especially the 
letter from the Consumers Information Bureau appearing on pages 
677,678, and 679 of the hearings—I quote from that letter: 





The scope of this bill is quite uncertain in respect to its application to local 
sales. Since this legislation stems entirely from the commerce power of Con- 
gress, Only those activities which are in or affect commerce may be regulated. 
Otherwise the application of the bill to local transactions would be unconstitu- 
tional. 


Still quoting : 


In an effort to avoid the constitutionality issue, the courts will undoubtedly 
construe the measure to apply only to transactions in or affecting commerce. 
There is a substantial body of current case law at the Federal appellate level 
to the effect that commerce ceases on delivery to local retailers; that the com- 
modities involved are divestod of there interest character at this point, and that 
subsequent local sales are divested of their interstate character at this point, 
and that subsequent local sales at retail are beyond the scope of Federal 
power. 


That.is when you base it on the commerce provision, as the Harris 
billis based. We in the Boykin bill comply with all the requirements 
of the commerce provision of the Constitution. 

Now, still quoting: 


Exceptions to this limitation of power under commerce clauses are all based 


on special circumstances and social considerations which do not obtain in 
Tespect to H.R. 10527. 


HLR. 10327 was last year’s Harris bill. 
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We have in addition the statement of Robert E. Bicks, who testifigj | 
for the Department of Justice on March 23 regarding the Harris bj} 
On page 21 of his statement, Mr. Bicks said : 


Thus this legislation’s permission to a manufacturer to establish resale priog 
merely by notice, by mail, or by attachment to merchandise or its containgy | 
may raise questions under the fifth amendment’s due process requirement, | | 

That is not the American Fair Trade Council speaking, or Quality 
Brands speaking. It isthe gentleman quoted. 

Note the testimony of Mr. Richard Blakinger, general counsel of 
Hamilton Watch, and that of other witnesses of the legal profession 
expressing doubt as to the constitutionality of the Harris bill. Wear 
not expressing a doubt; we are merely pointing out to the committe 
the possibility that those expressions of doubt should be given some 
weight. 

Now, I ask but little more time. I want to read a brief letter from 
Herbert A. Bergson of Bergson & Borkland, antitrust lawyers jp 
Washington. I commend to your reading more seriously his mor 
complete opinion embodied in my formal statement, but I would like 
to read at this point just this one letter: 

JOHN W. ANDERSON, 


President, Quality Brands Associates of America, Inc., 
1001 Grant Street, Gary 40, Ind. 


Dear Mr. ANDERSON: You have requested my opinion as to the constitutionality 
of the Boykin bill which was introduced in the House of Representatives op | 
January 15, 1959, as H.R. 2463— 


that is the current Boykin bill— 


of the 86th Congress, Ist session. This bill would amend section 5(a) of the 
Federal Trade Commission Act by adding provisions designed to define and 
protect the rights of persons who sell goods identified by distinguishing brands, 
names, or trademarks. 

It is my opinion that the provisions of this bill are fully within Congress 
constitutional power to regulate commerce and that they comply with constiti. 
tional requirements relating to due process. The courts have consistently 
recognized that legislation authorizing a person to regulate the resale of goods 
identified by his distinguishing brand, name, or trademark is a reasonable 
exercise of legislative power. 


According to express provisions contained in paragraph 13, the bill, if 
enacted, would not repeal, nullify, or invalidate either the Miller-Tydings or 
the McGuire Act, or limit the applicability of State fair-trade laws. 

Now, Mr. Bergson was for some years head of the Antitrust Divi-, 
sion as Assistant to the Attorney General. He has an outstanding 
record. He is one of the really eminent lawyers in the field of anti- 
trust legislation and litigation and has made some very substantial 
contributions from his position in that field. 

I shall not take the time to read it, but I have here a letter from 
Fritz G. Lanham, the author of the Lanham Trademark Act. That 
letter you will find, dated February 16, in your folder of my formal 
statement. It is the last item in the folder. 

Mr. Lanham without qualification and in a statesmanlike way en- 
dorses the Boykin bill as a proper implementation of established 
rights, well established rights. 

ow, I want to say also that we have been authorized and requested 
to represent here at these hearings quite a variety, a diversity, of re, 
sellers, resellers’ organizations, manufacturers, and manufacturers 
organizations. I dislike to attempt to load this record or this hearing 
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with reading of statements from this large number of authorizations 
and communications; however, may I read one or two! _ 

Here is the Businessmen’s Council of Missouri, which State has 
never had a fair trade act: 

Legislation of this type is of vital importance for the survival of small 
pusinessmen of the U.S.A. 

That group endorses the Boykin quality stabilization bill. It has 
3,000 members. eee. 

Here is one from the Association of Small Business, Joseph Hen- 
derson, national managing director: 

Many of our members have submitted individual statements in favor of H.R. 
9463. This organization is working in a field of over 4 million small businesses 
and professions in every State of the Union in protecting millions of ultimate 
consumers by preserving the structure of brand-named quality merchandise. 

This is your authority to represent the American Association of Small Busi- 
ness in hearings in favor of the passage by Congress of the Boykin quality 
stabilization bill. 

Mr. Avery. Mr. Anderson, among the associations you were repre- 
senting, did you mention the Trademark Association ? 

Mr. Anperson. No. No trademark associations. They deal usually 
with highly particularized questions, and they do not get broadly 
into the economic problems that are involved here in this discussion. 

Mr. Avery. To your knowledge, they have not endorsed the Boy- 
kin bill ? 

Mr. Anperson. As a matter of policy, they do not endorse or con- 
demn any of that type of legislation. 

Mr. Avery. Thank you, Mr. Chairman. 

Mr. Anperson. I have been advised by them that they do not. 

Mr, Frrevet. May I ask a question, Mr. Chairman? 

Mr. Anderson, am I correct in assuming that you say that both bills, 
the Harris bill and the Boykin bill, would correct this evil situation, 
and they both will have fair trade established prices, but that the 
Boykin bill will be constitutional, whereas the Harris bill will not? 

Mr. Anperson I am sorry. I was misunderstood. We take no 
position with relation to the Harris bill. 

Mr. Frrepet. What is wrong with the Harris bill ? 

Mr. Anperson. We merely point to the statements of other wit- 
nesses that are found in the record. We do not feel that we want to 
embed in this record 

Mr. Frreper. What I want to know is: What is the difference? Is 
the approach different in the Boykin bill than in the Harris bill? 

Mr. Anperson. Oh, the approach is widely different. 
et Frrevet. Do you think they both will accomplish the same 
thing 

Mr. Anperson. No. I will not say what you will accomplish with 
your Harris bill. I do not want to be in the position of being quoted 
in some lawyer’s brief from this record when he is fighting to defend 
apeeding client against possible legislation based upon the Harris 





Mr. Frreper. Can you Bis out, other than the approach, as far 
as the constitutionality of the bills are concerned, where the Boykin 
bill differs from the Harris bill ? 
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: 

Mr. Anverson. I selected one thing, and that is that the Hanis | 
bill attempts to implement its price regulations upon an assumption 
that the manufacturer has a continuing property right in the produg 
itself. There is no law anywhere to support that. If that ever jg | 
supported, some court will have to—— 

Mr. Frrepext. Will not the Harris bill do that ? 

Mr. Anperson. The Harris bill, I say, says that. It predicates its 
protection of prices on the assumption, on the assertion, that the 
manufacturer’s proprietary right in the product itself follows tha 
product to its grave. 

Mr. Doxurncer. Mr. Anderson, under which bill, the Harris jj 
or the Boykin bill, will the consumer get a better break ? 

Mr. Anprerson. If you want. me to be perfectly frank—and I ma 
shock you—I think that he will get a much better break, everybody 
concerned, the public, the reseller, and the manufacturer, under the 
Boykin bill. 

Mr. Dotirncer. And specifically for what reason, would you say ! 

Mr. Anperson. Because the Boykin bill is more direct in its opera- 
tion. It is more readily enforceable. It is clear in its provisions, 
And it forbids not only price violations, but, as I have explained, it 
forbids the other practices that I think are even more destructive at 
times than price offenses. 

Mr. Dotiincer. And would you say that the consumer would get 
a better break without either bill? 

Mr. Anpverson. No. The consumer will get it in the neck just 
as he is getting it now. The quality is being pressured out of 
products. 

If you gentlemen will please read one of the exhibits there, it will 
amaze you. The disinterested Printers’ Ink, which is one of the two 
outstanding publications serving the merchandising field, the adver. 
tising agencies, and all, a reputable outfit that has been in business for 
many years—they make a practice of going out and making surveys on 
questions that are seriously affecting the operation of the merchandis- 


ing structure of this country. And if you gentlemen will read that | 
Printers’ Ink report carefully, I think it will give you an entirely new | 


concept of how certainly the consumer is getting a beating and the 
housewife is getting a beating now; because when price stabilization 
on a popular product is destroyed, the manufacturer is forced by the 
ruthlessness of the operations of the discounters—he is forced to cut 
his quality to meet uneconomic discounter pricing and stay a little 
longer in business. He is forced to take quality out of his merchan- 
dise. It may look the same; the trademark may look the same; but 
Printers’ Ink tells of one instance there among many where the 
housewife bought a utility. I have forgotten whether it was a wash- 
ing machine or a refrigerator, or what it was, but she bought this util- 
ity, and she thought she had saved a lot of money. But she got in 
trouble with the apparatus very shortly. She called in a reputable 
local serviceman and he looked things over, then said, “Lady, I can’t 
do anything for you, and neither can any other serviceman, because 
the parts, the special parts in this thing, the tubes and fittings have 


been so reduced in size, in order to bring the price down, that no serv- | 


iceman carries replacement parts.” Everybody knows that no dis- 
counter carries replacement parts. 
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The Cuarrman. The Chair must remind the members and also the 
witness that an executive session of the committee was called for 11 
glock, and I advised Mr. Anderson at the start what the problem 
was. He agreed that he would like to have an hour. And Mr. Ander- 
gon has had an hour. I am sure there are many members of this com- 
mittee that would like to ask questions. , 

Mr. Anverson. I would be glad to return for that purpose, if you 
would like, any time. ino 

The CHARMAN. Perhaps it might be advisable for you to return for 

urpose. 
inet P Te enson. I shall be happy to do so. 

Mr. Rocers of Texas. Mr. Chairman, could I ask one short question 
on this particular point? 

The CuarrMan. Yes. 

Mr. Rogers. Mr. Anderson, very briefly now, and I mean briefly: 
You talk about the consumer and the quality and all: Now, the woman 
that got the washing machine that was no good—under the Harris 
bill, could she file a suit against the manufacturer of that washing 
machine—— : 

Mr. Anperson. Good Lord, no. She has been “suckerized.” 

Mr. Rocers. Could he under the Boykin bill ? 

Mr. Anperson. No. Under the Boykin bill, the discounter could 
not have crushed the quality of that product. 

Mr. Rocers. Well, but do you not think that the protection the peo- 
ple need in this country is recourse in the courts for things they are 
getting gypped on all the time—— 

Mr. Anperson. She would not have to go the Boykin bill for re- 
dress for fraud. 

Mr. Rogers. But she could not get service on that fellow, on that 
manufacturer, no matter who he was or where he came from. And 
what we need to do is to straighten this thing out so that there can be 
some responsibility and some answerability to the people who are get- 
ting these sorry products. 

Mr. Anperson. She has every recourse against the discounter. 

Mr. Rogers. But you have a fellow who has the best defense in the 
world: he may be insolvent. There is no better defense in the world 
than insolvency. And people are running all around over this coun- 
try selling nationally advertised products that you could not get 15 
cents out of if you got a judgment against them, because they have 
got their property hidden. And the manufacturer is not responsible. 
He is hiding behind discounters or distributors. 

Mr. Anperson. I will be happy to treat that question I think to 
your complete satisfaction, if recalled. 

The Cuatrman. Mr. Anderson, did you complete your statement ? 

Mr. Anperson. I completed my statement as to most of the essen- 
tials, and I have nothing further except to submit to questions, and 
there seem to be some questions that might be very useful in develop- 
ing some facts in connection with this thing, that have been rather 
shrouded by confusion up to now. 

The CuarrMan. I would suggest that you be available at 2 o’clock 
this afternoon. ’ 

Mr. Anperson. I shall be very happy to be here. Thank you. 
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(The prepared statement of John W. Anderson is as follows:) 








affects the 
in his bra 
STATEMENT OF JOHN W. ANDERSON, PRESIDENT, QUALITY BRANDS ASSOCIATES @ Include 
AMERICA, INC., AND AMERICAN Farm TRADE COUNCIL of the firt 
the 
My name is John W. Anderson. I speak in behalf of the Boykin quality reitrost 
stabilization bill, H.R. 2463, and the identical Madden bill, H.R. 3187, eminence 
I speak for the American Fair Trade Council, an organization of manufacture standingl; 
of which I was cofounder in 1938 and with which I have been identified ever sine | pringing | 
as a director, and for the past 14 years as its president. economy. 
I am also president of, and speak for, Quality Brands Associates of Amerie | The im 
Ine. ' , aris 
In addition, I am expressly authorized currently to speak in support of the | aoe th 
Boykin bill, H.R. 2463, in behalf of various manufacturer and reseller organiy.| the comm 
tions, representing diversified industries. Becaust 
I have been for many years chairman of the policy committee of Motor and point in t 
Equipment Manufacturers Association of New York. Besides the above bag. 
ground of experience I have served Government without compensation dur 
wartime and interim periods in various advisory capacities mostly relating | Jonn W. 
the sale and movement of identified merchandise in commerce. President 
I also speak for The Anderson Co., Gary, Ind., manufacturer of automotiy | Gary, Ine 
original equipment and replacement parts. I am founder and president of Thy | Dear 
Anderson Co. + reach of 
The Anderson Co. is now in its 42d year of operations and has been required | on Janua 
to deal always with problems concerning the distribution of its products throng)’ jg jdentic 
wholesalers to retailers and thence to the public. Founded by me in 1918 with; 99 1959, 
$10,000 of capital. The Anderson Co. today manufacturers products which ap | in the pl 
sold through independent automotive wholesalers and oil companies, thence ty | HR. 768 
gasoline service stations and other retailers, more than 115,000 of whom display The sti 
our company’s large yellow and red metal service cabinet in which dealers carry brands, 1 
ANCO wiper blades and arms to service all domestic and most foreign-made cary which m 
My company was fortunate enough in 1919 to acquire patent rights on a time purpose | 
for Model “T” Fords—a timer that delivered to the Ford owner more and better by addin 
service per dime of cost than he could get out of any competitive timer, of which stance, t] 
there were dozens. his prope 
Our timer business grew by leaps and bounds, largely because of word-of-mouth | prand, n 
advertising by retailers and Ford owners—until that timer became good meat | to utiliz 
for store traffic bait. Price cutters used it as a “leader.” where th 
After virtually being knocked out of business in 1922 by what passed in thow prices, 0! 
days for discounters, The Anderson Co. announced to all its customers that it | nd tha 
would not continue shipments to wholesalers who cut its prices or fed its injunctiy 
products to retailers who were abusing the trademark as store traffic bait | to use it 
That policy, religiously adhered to, kept us precariously in business—with ow | The c« 
progress limited until the Miller-Tydings Act permitted us in 1937 to put allow | jdentify 
products under fair trade. themsel\ 
THE BOYKIN BILL The Sup 
» 
The Boykin bill is an example of what can be accomplished—through con- se Ny 
petent planning—by tenacious adherence to simple, vital objectives—with no the bran 
consideration except for the preservation of incentive to render maximum service | o¢ the , 
to the public—with equitable consideration for all of the essential factors em- the com 
ployed in the production and distribution of a serviceable product. bolizes. 
This rigid concept was adhered to relentlessly in the long studies which pre injury t 
ceded the development of the formula upon which the fully constitutional Boykin | Applyin 
bill is founded. proserit 
The framers of the Boykin bill recognized—throughout the years required for of the r 
its development—that they would not—even if they could—employ any form of 45 to re 
intimidation or coercion in their efforts—and in the efforts of others—to promote nanny F 
the enactment of the Boykin bill. 1953), 
In that presentation the cooperation of all sincere manufacturers and re princip 
sellers has been solicited. The bill was not presented until eminent counsel | 4nq tne 
had rendered an unequivocal opinion that the bill is in every respect capable— 
constitutionally—of achieving its stated purposes. t 108 
Please note in an opinion I shall read to you later that “the owner of a brand, | pyoeati 
name, or trademark used in interstate commerce could invoke the judicial right te 
remedies created by the Boykin bill against the use in intrastate commerce of  ttadema 
any act or practice enumerated in section 8 of the bill where such use adversely *"°8s.™ 


repeal ¢ 
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fects the interstate business of the owner by impairing the goodwill inhering 
e his prand, name, or trademark.” ion 

“jneluded in my statement is a photocopy of an opinion of Herbert A. Bergson, 
f the firm of Bergson & Borkland, of Washington, D.C. Mr. Bergson was for 
0 rs the Assistant Attorney General of the United States, in charge of the 
{ntitrust Division of the Department of Justice. He stands today in high 


- eminence in his specialized field of the law. He has distinguished himself out- 
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standingly in antitrust litigation in which he has contributed importantly to the 
pringing about of court decisions of great significance to vast areas of our 
the importance of his exhaustive study and considered opinion, now avail- 
able, arises from the fact that the validity, and the workability, of any bill 
having the general purposes of the Boykin bill must be founded securely upon 
the commerce clause of the Constitution. pe me ; 

Because of the significance of Mr. Bergson’s opinion, it is included at this 

discussion. 
point in <a BERGSON & BORKLAND, 
Washington, D.C., March 16, 1959. 
Joun W. ANDERSON, . ; 
President, Quality Brands Associates of America, 
Gary, Ind. 

Deak Mr. ANDERSON : You have requested my opinion as to the constitutional 
reach of the Boykin bill which was introduced in the House of Representatives 
on January 15, 1959, as H.R. 2463 of the 86th Congress, Ist session. This bill 
is identical with H.R. 3187, introduced by Congressman Madden on January 
22, 1959, but differs substantially from the Federal fair trade bills introduced 
in the present Congress by Congressmen Harris and Friedel (H.R. 1253 and 
H.R. 768). mal iaee seat a 

The stated purpose of the Boykin bill is to protect the owner of distinguishing 
brands, names, and trademarks against unfair or deceptive acts or practices 
which may destroy the goodwill inhering in such marks. To accomplish this 
purpose the bill would amend section 5(a) of the Federal Trade Commission Act 
by adding at the end thereof new paragraphs (7) to (13), inclusive. In sub- 
stance, the bill provides that the owner of a brand, name, or trademark retains 
his property rights therein after the sale or transfer of goods identified by such 
brand, name, or trademark (par. 7); that he may revoke the right of persons 
to utilize such brand, name, or trademark in reselling identified merchandise 
where the reseller engages in “bait merchandising,” sells at unauthorized resale 
prices, or publishes misrepresentations concerning the identified goods (par. 8) ; 
and that the owner may sue in any U.S. circuit court for damages and 
injunctive relief where his brand, name, or trademark is utilized after the right 
to use it has been revoked (par. 10).* 

The central concept of the bill is that the brand, name, or trademark used to 
identify goods constitutes a separate property interest severable from the goods 
themselves, and, like other property interests, entitled to be protected by law. 
The Supreme Court in Old Dearborn Distributing Company v. Seagram-Distiller’s 
Corp. (299 U.S. 188, 194 (1936) ), explicitly recognized this concept, saying: 

“We are here dealing not with a commodity alone, but with a commodity plus 
the brand or trademark which it bears as evidence of its origin and of the quality 
of the commodity for which the brand or trademark stands. Appellants own 
the commodity ; they do not own the mark or the goodwill that the mark sym- 
bolizes. And goodwill is property in a very real sense, injury to which, like 
injury to any other species of property, is a proper subject for legislation.” 
Applying this concept, the court held that the Illinois Fair Trade Act which 
proscribed “the sale of identified goods at less than the price fixed by the owner 
of the mark or brand * * *” was not “so arbitrary, unfair or wanting in reason 
as to result in a denial of due process” (299 U.S. at 194-95). See also Schweg- 
mann Bros. Giant Super Markets v. Eli Lilly & Co. (205 F. 2d 788, 791 (5th Cir. 
1953), cert. denied, 346 U.S. 856). There would appear to be no difference in 
principle between unauthorized price cutting in the resale of identified goods 
and the additional practices listed in paragraph 8. 





‘Other provisions protect resellers against any unfair or confiscatory consequences of 
tevocation of their right to use a brand, name, or trademark (par. 9) : preserve the owner's 
right to bring actions otherwise provided by law for wrongful use of a brand, name, or 
trademark (par. 11) ; provide that the bill shall reach all acts or transactions which Con- 
sress May lawfully regulate (par. 2) ; and specifically disclaim any intention to modify or 
repeal certain preexisting legislation (par. 13). 
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Since section 12 expressly limits the bill’s application “to all acts ang trans. | 
actions in or affecting commerce which Congress may lawfully regulate” it| 
clearly is not subject to attack on the ground that it exceeds Congress’ power to 
regulate commerce. In its jurisdictional scope, the bill is patterned after the 
Lanham Trademark Act, which grants remedies against persons who, in gop. 
merce, make unauthorized use of registered trademarks. Section 45 of the 
Lanham Act, paralleling section 12 of the Boykin bill, defines commerce to », 
“all commerce which may lawfully be regulated by Congress.” Thus, both th | 
Lanham Act and the Boykin bill contemplate the full exercise of Congres 
commerce power ; and neither can be said to go beyond constitutional limitations 
upon the exercise of that power. 

To illustrate the manner in which the Boykin bill would operate if enacted, 
it will be helpful to consider a hypothetical situation. Suppose the Xyz Co, 
manufactures and sells throughout the United States a carpet sweeper identifigg 
by the trademark “XYZ.” This identified product is resold through numeroys 
retail outlets. When a retailer engages in “bait merchandising,” publishes mis 
representations concerning the XYZ product, or sells it at unauthorized pri 
the company may notify the retailer that his right to use the XYZ trademark jy 
the resale of XYZ carpet sweepers has been revoked.’ Should the reseller, after 
receiving notice of revocation, continue to employ the XYZ mark in Selling 
carpet sweepers to the public, the XYZ Co. can bring suit for damages and/or 
injunctive relief in the U.S. district court for the district in which the defendant 
resides or is found. Where defendant has used the XYZ mark in interstate 
commerce, the court obviously has jurisdiction to entertain the action, Mor 
over, since section 12 of the bill invokes the full sweep of Congress’ power, 
there is no jurisdictional bar to a suit against persons selling wholly within q 
State, where such intrastate sales affect interstate commerce; Wickard y, Pi. 
burn (317 U.S. 111 (1942) ; Mandeville Island Farms, Inc. v. American Crystal 
Sugar Co. (334 U.S. 219 (1948) ). 

The extent to which proprietors of brands, names, or trademarks can secure 
relief against intrastate resellers is made clear by cases arising under the Lap. 
ham Trademark Act which, as indicated above, is parallel to the Boykin bill jp 
its jurisdictional provisions. A case in point is Pure Foods, Inc. v. Minute Maié 
Corp. (214 F. 2d 792 (5th Cir., 1954) ). Plaintiff in that action owned the trade 
mark ‘Minute Maid” which it used in interstate commerce to identify froze 
fruit juice concentrate. Defendant sold frozen meats solely within the State of 
Florida under the designation “Minute Made.” Referring to the all-embracing 
definition of “commerce” in the act, the court commented : 

“It is too well settled to require citation of authority that an activity local 
in nature but which interferes with the free flow of interstate commerce 
or exercises a subsantial economic effect on interstate commerce may be 
regulated by Congress” (214 F. 2d at 795). 

Accordingly, the court held that the complaint, although it did “not charge that 
the defendant distributes its products in interstate commerce, * * * [did] allege 
damage to plaintiff's goodwill established in interstate commerce” (214 F, 4! 
at 796). To like effect is Lyon v. Quality Courts United (249 F. 2d 190 (6th 
Cir. 1957)). In that case defendant used plaintiff's registered trade and service | 
marks for a motel which it operated in Ohio. Objection was raised on jurisdic-| 
tional grounds because the infringing use occurred solely within the confines } 
of a single State. The court rejected this contention, stating : : 

“Facts showing the plaintiff's own use of its mark in interstate commerce! 
were clearly set out, as were facts alleging a substantial economic effect 
upon that use resulting from the defendants’ intrastate infringement” (249 

. 2d at 795). ; 

In National Tuberculosis Ass’n v. Summit County T. & H. Ass’n (122 F. Supp. 
654 (N.D. Ohio, 1954)), defendant was charged with infringing the plaintiffs 
trademark used in its campaign literature and on Christmas seals. Despite 
the fact that there was no proof that defendant ever transported or sold the 
infringing seals outside of the State of Ohio, the court held that there was 
jurisdiction to enjoin the local infringement. In so holding the court asserted: 

“* * * Tt scarcely can be doubted that defendants’ Christmas seal sale/ 

in Summit County has adversely affected and will adversely affect the 


} 


2It should be noted that the XYZ Co. is not obligated to take such action. Further | 
more, nothing in the bill ean prevent the reseller from continuing to sell the XYZ carpe 
sweeper so long as he does not use the XYZ mark in so doing. 


SS SS eg TT comes 


ir 

ried 
tion 
Still ano 
1015 (W. 
pad utili 
appliances 
upholdiny 


such 

off 0 

at 1¢ 
And in 7 
the publi 
by defen 
mark cle 
the Lanh 
“T 

actiy 
The! 
ment 
frins 

of pl 

See also 
America 
962, 967 
Supp. 53: 
The St 
Act to in 
Bulova 3 
the Lan] 
United § 
that an 
state anc 
Since » 
bill, I ec 
Lanham 
mark us 
by the B 
enumera 
state bu: 
name or 
Si 


Undou 
record of 
national 
treatise | 
conclude 

“T hay 
legislatin 
practical] 
with mo 
devices i 

Concu! 
endorsin 
end of th 

The B 
quality, 
would o1 
this com 
bly cuts 
pricing ¢ 

Subse 
name, or 





rans. | 
e,” it 
ver to 
rr the 


COn- 
f the | 
Teay | 
th the 
STesy 
ations 


acted, | 
Z Cn | 
tified 
Lerous 
S mis. 
orices, 
ark in 
after 
selling : 
nd/or 
ndant 
state 
More. 
dower, 
thin a 
V. Fil. 
rystal 


secure 
2 Lan 

bill in 
> Maid 
trade 
frozen 
ate of 
racing 


— 


y local 
imeree 
ay be 


‘e that 
allege 
F. 4d 

> (6th 

service 
risdic- | 
ynfines | 


merce 
effect | 
fs (240) 


Supp. | 
ni 
despite 
1d the | 
@ Was | 


erted: : 
1 sale | 


ct the) 


} 


further | 
bs 


FAIR TRAD? 665 


aintiff’s fund solicitation there. The activities of these defendants multi- 
Jied in other places would seriously threaten plaintiff s national organiza- 
tion and its nationwide tuberculosis program” ( 122 F. Supp. at 657 ). 

still another pertinent authority is Admiral Corp. V. Penco, Inc. (106 F. Supp. 

1015 (W.D.N.Y. 1952) affirmed, 203, F. 2d 511 (2d Cir. 1953) ), where defendant 

had utilized the trademark “Admiral in selling vacuum cleaners and other 

ppliances through retail stores which it operated in New York State. In 

: holding jurisdiction under the Lanham Act, the court observed : 

- «s * * if defendant’s use of the mark Admiral is allowed to continue 
such use by defendant, even if wholly intrastate, would result in a falling 
off of plaintiff's sales in the area where defendant operates” (106 F. Supp. 
at 1018). F = = , oh ae = : O5 

And in Time, Inc. V. Life Television Corp. (128 . Supp 470 (D. Minn. 1954) ), 

the publishers of Time magazine sued for infringement of the trademark “Life 

py defendant, which advertised and sold television sets in Minnesota under a 

mark closely imitating the trademark “Life.” In upholding jurisdiction under 

the Lanham Act, the court declared : at 
“It is clear that Congress may constitutionally regulate wholly intrastate 
activity if it has a substantial economic effect upon interstate commerce, 
Therefore, this court has jurisdiction of the claim for trademark infringe- 
ment though the defendants’ business is wholly intrastate since the in- 
fringement, if substantiated, will undoubtedly affect the interstate business 
of plaintiff” (123 F. Supp. at 173 474 cm ~ 

See also Iowa Farmers Union vy. F armers Education and Cooperative Union of 

America (247 F. 2d 809, 815-16 (8th Cir. 1957); Stauffer v. Ecley, 184 F. 2d 

962, 967 (9th Cir. 1950) ; Cf. Peter Pan Restaurants v. Peter Pan Diner, 150 F. 

Supp. 534 (D.R.I. 1957) ). 

The Supreme Court has never had occasion to interpret and apply the Lanham 
Act to infringing use occurring within the borders of a single State. In Steele v. 
Bulova Watch Co. (344 U.S. 280, 2838, (1952) ), however, the Court observed that 
the Lanham Act “confers broad jurisdictional powers upon the courts of the 
United States.” In the light of this broad jurisdictional grant, the Court held 
that an infringing use occurring in Mexico but adversely affecting the inter- 
state and foreign commerce of plaintiff could be enjoined under the act. 

Since an equally broad jurisdictional grant is contemplated by the Boykin 
bill, I conclude that decisions thereunder would conform to those under the 
Lanham Act. It follows, therefore, that the owner of a brand, name or trade- 
mark used in interstate commerce could invoke the judicial remedies created 
by the Boykin bill against the use in intrastate commerce of any act or practice 
enumerated in section 8 of the bill where such use adversely affects the inter- 
state business of the owner by impairing the good will inhering in his brand, 
name or trademark. 

Sincerely yours, 
Hersert A. BERGSON. 

Undoubtedly all of you are familiar with the statement entered into the 
record of the hearings on Friday, March 20, by Rudolf Callmann, truly an inter- 
national authority in trademark law and eminent author of the five-volume 
treatise on “The Law of Unfair Competition and Trademarks.” Mr. Callmann 
concluded his brilliant statement with this final paragraph : 

“I have studied the quality stabilization bill, H.R. 2463, as well as other 
legislative proposals. In my considered opinion, H.R. 2463 is both feasible and 
practical. It possesses the further advantage of being completely consistent 
with modern concepts of the use of trademarks or brand names as marketing 
devices in today’s economy.” 

Concurring opinions from other distinguished members of the legal profession 
endorsing the constitutionality and practicality of the Boykin bill appear at the 
end of this statement. 

The Boykin bill treats price stabilization as essential to the stabilization of 
quality, which it indisputably is. It recognizes that the stabilization of price 
Would outlaw such practices as described by Mr. Blakinger, who testified before 
this committee, by which the retailer overprices Hamilton watches, then ostensi- 
bly cuts the prices, but still gets too much from the customer. Such fictitious 
pricing clearly is a form of misrepresentation as to the value of a product. 

Subsection (a) of paragraph 8 outlaws employing “goods bearing the brand, 
name, or trademark in furtherance of bait merchandising practices.” 
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Subsection (b) of paragraph 8 enables the manufacturer to stabilize the 
quality of his product by stabilizing its resale price. 

Subsection (c) of paragraph 8 outlaws the all too common practice of nis 
representation as to size, capacity, quality, condition, model, or age of the 
goods. 

Thus the Boykin bill offers timely opportunity for prompt and direct 
from cancerous trade practices which are practically and economically imposg 
ble to check by any other legal process except at prohibitive cost and intolerable 
delay. 

Under Boykin the hit and run type of offender could not run very fy 
The process of stopping him will be simple—and the cost of stopping him will 
be minimized as well as will the time required. 

Discounters know well that without the power to abuse honored trademarks | 
and brand names the vitality of their business would be gone. Without the 
drawing power of cut prices on recognized trademarked products the discounte 
would have no audience. 


relie | 


ALL MARKET FACTORS CAN HAVE UNLIMITED FREE CHOICE 


The Boykin bill is purely permissive legislation which leaves the manntee | 
turer in position to determine whether or not he desires to stabilize the quality 
and price of one or more of his trademarked products. i 

The manufacturer, if he likes, may stabilize a product under one of his’ 
trademarks and at the same time market in competition with it one or mop! 
“price products” under other brands. And he may at the same time make variogy! 
cheapened competitive products for sale under private brands. Thus, unde 
Boykin, a single manufacturer of mattresses, for example, may serve, in hi 
product category, the full purpose of comprehensive competition. 

Once the manufacturer has chosen to operate under the provisions of the 
hoped-for Boykin Act, each and every reseller in the United States will havea 
similar right to determine whether or not he will purchase and sell the many 
facturer’s stabilized products. 

The product may not be established unless it is in competition with other| 
products for the same general purpose. i w 

Under Boykin the consumer also will always have a free choice. He may 
select one stabilized product in preference to another, or he may choose a 
unstabilized product which perhaps costs him less to buy and which he may fed} 4 
will serve his limited purposes. 

An example is the incident wherein the mother, who did not like the incoming ") 
daughter-in-law, told her son to buy only a cheap wedding ring because she wag Zz 
certain the marriage would not last. 


COMPETITION 





BOYKIN PROMOTES “COMPREHENSIVE COMPETITION” 


On the following page is a chart depicting the advantage to the consumer @ 
what here is termed “comprehensive competition.” 
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I exhibit an enlargement of that chart which shows the range of choice tre} 

to develop for the consumer under the proposed Boykin bill. : 
It is well understood that people of varying tastes, varying financial] capacity 

and of varying concepts of usages—usually find in the market products eq 

to their particular preferences and needs. Whenever any such group Provides 

an attractive market, manufacturers move in with products designed to get the 

business. | 

To illustrate this market flexibility, in a hurried trip about stores of Wash. 
ington, I had picked up for your observation can openers of various categories 
from the cheapest excuse for something with which to open a can or two, if al 
are lueky, usually available at 10 to 20 cents retail—through a considerabp 
range of progressively better can openers up to the motor-driven luxury “pog.! 
button” can opener that works quickly and snioothly, and holds magnetically 
the severed lid from falling in with the peas. These motor-driven, pushbuottm 
can openers are selling in good numbers at retail prices in excess of $20, 

The Boykin bill contemplates a free market into which a manufacturer 
introduce a can opener at any price level at which he thinks his product gp 
compete. His choice may be to hold himself in position to vary the quality ¢ 
his product—and the price—as may be made necessary from day to day ty 
his competition. For reasons of his own he may have no desire to stabilize ej 
the quality or the price of his product. In his price fiight for sales volume} 
may be willing to put in his can opener such a cheap and untempered blade y 
to make it quite unsatisfactory. in operation and very short-lived. You may om 
come across such a can opener and tried to use it. 

There no doubt are dozens of makes of can openers of varying prices ay 
capacities. There are users who, for their own reasons, would prefer to pay 
a higher price for a can opener which, over a period of years, opens more can) 
more competently, and at a lower cost per can. 

Under the Boykin bill, if enacted, any manufacturer can choose to protect the! 
quality ef his trademarked products against the assault of the discounter-| 
and can maintain a stabilized value for the protection of the ultimate pur’ 
chaser and user. 


THE QUALITY SQUEEZE 


The two prime elements of cost in any product are labor and material. 
overhead, administrative, and marketing costs have been established for a give) 
product, the retail price usually is determined by multiplying the direct labor 
and material costs by a factor determined by experience. To keep the mam 
facturer in business may reqire a retail price of say five times direct labor 
material costs. In some instances, where the sales resistance of markets i 
very high, or where other unusual factors are encountered, prices exceediy 
five times prime costs may be required. 

When predatory pricing pressures become intense enough to compel a redte 
tion in ¢ests of materials, any substitution of inferior materials usually reduce 
the quality of the product to a much greater extent than the cost of th 
materials can be reduced. When labor costs must be reduced arbitrarily as, for 
example, in an effort to “make 15 men do the work of 20,” quality:is further) 
jeopardized by the elimination of inspection, equipment maintenance and othe! 
factors normally to stabilize quality. 

In this connection I wish to commend for your attention a survey report pub) 
lished by Printers’ Ink eon December 19, 1958—a photocopy of which is appendel 
hereto. 

The product degraded by predatory pricing—and its trademark—may lod 
the sami@ as before. The Printers’ Ink report makes it clear that the deprecia- 
tion in actual value of the product crucified by discounters usually fs not dis 
cernible except after purchase and attempted use. 

In the discounter’s process of product crucifixion, the manufacturer's trade 
mark values are seriously impaired, if not destroyed. Labor takes # beatim 
and the public suffers from deliberate fraud whenever it purchases the produc’ 
Certainly the manufacturer—under the quality squeeze produced by the dir 
counter’s cut-price spiral—is in no position to consider an increase in pay rate 
in his factory, no matter what the increase in costs of living. 

The reseller loses good will as consumer dissatisfaction with the debased prot 
uct develops—and the wage earner, trying to stretch his income to meet budf 
etary requirements, finds that his income, in effect, is actually reduced by the 
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In comparison—employees of a manufacturer of a stabilized, trademarked 
yoduct fare better, the reseller and his employees fare better, and the econ- 
Ye gets more for his money. Everybody can have it the way he wants it— 
under “eomprehensive competition.” onl ; 

My company, over the years, has found opportunities to improve the quality 
of its products. Some of these improvements required an increase of perhaps 
not more than 2 or 3 percent in the labor and/or material costs of the preduct. 
On occasion those increases in prime costs have given to the product added 
yalue entirely out of proportion to the cost of the improvement. The added cost 
of the improvement has been justified by the fact that the impreved value—with 
relation to price—creates greater demand and larger sales—which bring a re 
duction in overhead costs per product greater than the increase in prime costs 
made for purposes of higher quality. Without a stabilized pricing structure no 
manufacturer could risk investments in such increases in the value of his 

la price stabilization the consumer often gets more per unit of price, 
Everybody wins, but only if the quality and price of the product can be stabi- 
lized—as was sO successfully done with so many products under fair trade— 
until the McGuire Act, in Federal court tests, failed to prevent the massive pene- 
tration of fair trade States with products fair-traded therein—penetration by 
discounters at bait prices that have forced so many manufacturers to abandon 
fair trade and join in the rat race for volume at any price. 


SMALL BUSINESS CAN’T TAKE IT 


I recall one of the witnesses adverse to fair trade (Mr. Stacey W. Cole of 
the American Farm Bureau Federation) arguing strangely “that resale price 
maintenance is catastrophically harmful to small businesses because it denies 
them the right to compete in the most effective way that is available to them.” 

Mr. Cole is not alone in his advocacy of a “free market.”” We have heard 
others express disapproval of the policing of activities destructive of property 
rights. 

I am reminded of an incident of my boyhood which impressed me—perhaps 
somewhat prophetically. A railroad construction gang was moved in boxears 
toa siding at the edge of the small town in Illinois where I lived. The first Sun- 
day morning thereafter the entire town was awakened about daylight by a 
startling bombardment. Villagers dressed hurriedly and went out to a discover 
one of the construction gang with a shotgun in a neighbor’s back lot. He had 
killed a couple of chickens, a goose, and a turkey and was looking for more. 

When taken in hand by the village marshal, he protested loudly, using what 
apparently were the only two words of English he could speak. He shouted 
repeatedly as he shook his fist, “free country,” “free country.” 

The local justice of the peace let him off with a fine for disturbing the peace 
and the retired farmer whose poultry had been slaughtered accepted some nominal 
sum for damages. The man, surrounded by his fellow workers, also transients 
who spoke little English, went sullenly back to his camp. 

The villagers soon lost track of this advocate of a free market—so there is no 
way to determine whether he grew up to be a famous discounter or a famous “free 
market” economist. 

When predatory price cutters select a highly respected trademarked product 
as bait it is not unusual for its retail price to be set lower than the average 
retailer’s cost. The product so prostituted cannot be sold successfvlly by the 
honest retailer—who must at once discontinue its purchase and substitute, if 
possible, other products less acceptable to the public and therefore of less value 
to the discounter as bait. Thus the manufacturer loses the support of straight- 
forward retailers who usually have been responsible for most of his volume in 
the area affected. The manufacturer and the retailer both get “had hurt.” 

While the discounter’s percentage of sales of the product may skyrocket, the 
overall sales of the product shrink sharply. The manufacturer is compelled to 
law off many of his employees. His production costs must be spread much thicker 
across his remaining volume. His cost per item actually increases. Everybody 
gets hurt but the discounter. 

For every dollar consumers save temporarily in the process of crucifixion of 
the product, the losses of other citizens, because of the assault upon the trade- 
Mark of the manufacturer. exceed by many times the unholy gains of a few con- 
sumers. Unless the manufacturer has great financial strength, he may disappear 
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ae the market or become permanently reduced to crumbs from the discounter, | 
table. 
A manufacturer can insure his physical property—and even his “use ang | 
occupancy” against fire, theft, windstorm, flood, ete. But he cannot insure io 
is often his most valuable property—the goodwill he has built for prody “ 
bearing his trademark—against the deliberate depredations of dishonest a 
chandisers. : 
‘A firebug who ignites a factory can be sent to the penitentiary. A trig 
reseller who destroys the value of the manufacturer’s property rights in i, 
trademark often is welcomed at the country club as a distinguished citizen 
Our contention is not that the discounter should be incarcerated, but that he 
should be forbidden to destroy hard-earned confidence and govodwill so essentig) 
to the normal functioning of the traditional American system of distribution 
The damage to the manufacturer is permanent and irreparable. When the 
manufacturer’s product no longer has the support of the day-to-day recommends. 
tions of thousands of honest dealers who no longer can carry it—the discounter 
ustially has liquidated his investment in the inventory of the product and has 
substituted some other brand for consumer bait. 
The chart that follows, entitled “Monopolization of Sales of Sunbeam Mir. | 
masters in New York City,” shows the crushing effect on the honest retailer | 
when there is a breakdown in effective fair trade as occurred in 1951. That js 
the year the Schwegmann decision made unenforcible the nonsigner clang. 
Nowhere is found a more striking example of how retail monopoly is created by 
price cutting. ; 


PAONOPOLIZATION OF SALES OF SUNBEAM MIXMASTERS IN NEW YORK CITY 


PERCENT 
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The chart shows the market share of one retailer for one product, both befo, 
and after the price war. The data is from the complaint of Sunbeam Oorpiats 
tion v. R. H. Macy (dated October 27, 1951) (civil action 70-313, U.S. Dist 


8.D., N.Y.). Ct, | 


The percentages of Mixmasters sold by the largest competitors in New York 
City during the normal period preceding the price war were as follows: Mac 
3.3 percent, Gimbel Bros. 0.5 percent, Bloomingdale Bros. 0.4 percent, Wanamake 
0.2 percent. The total of these was 4.4 percent of the entire sales of Mixmastery 
in New York City during the period before the price war. The balance of the 
business in the area was done by approximately 1,500 other Sunbeam retaile 
large and small, who were located in New York City. ™ 
During the 10-week price war those competitors’ percentages changed as fo). 


lows: Macy 56.2 percent, Gimbel Bros. 15.3 percent, Bloomingdale Bros, 2.6 per. ! 


cent, and Wanamaker, which refused to participate in the price war, 0 percent 
Thus by a short 10-week campaign, these three retailing giants were able ty 
corner 74.1 percent of the market, with Macy’s share of the market leaping from 
3.3 to 56.2 percent. 

Sunbeam’s annual report to stockholders disclosed that “factory sales in the 
area fell off 17.68 percent for the year 1951, while our national business wag 
off 8.79 percent.” 

Monopolization resulting from the loss of effective fair trade is further show 
by Sunbeam’s experience in the State of Utah. 

There is no more punishing monopoly than monopoly of distribution. That 
monopoly, once established, extorts at will from the defenseless consumer, while 
dictating quality and price to the manufacturer. 

Prior to the declaration by the Utah Supreme Court in November of 19% 
that ended effective fair trade in that state, an analysis revealed that 1,167 
retailers were handling Sunbeam appliances in that State. Within 2 months, 
that number of dealers had decreased to 607. By September of 1957, the num- 
ber of retailers still handling the full Sunbeam line had shrunk to 308. 

Thus lack of price stabilization resulted in a monopolization of sales at the 
retail level, drastically reduced availability of the product to the consumer, and 
loss of distribution to the manufacturer at both the wholesale and retail levels, 

Please see chart next page, entitled “What Loss of Price Stabilization Means 


to Small Business and a Manufacturer’s Distribution As Demonstrated in the 
State of Utah.” 


WHAT LOSS OF PRICE STABILIZATIO 
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The volume of sales of the price cutter tends to increase as people Pespo 
to the lure of a bargain. From the manufacturer’s point of view, the a 
cutter’s volume is woefully insufficient to offset the overall decline ip tale 
volume resulting from the above-described reactions of competing resellers 

Price cuts engender price cuts by competitors, and the great bulk of rm 
ers, upon whom the manufacturer depends for his volume, simply Suppress 
drop the line. Thus the manufacturer loses the business partnership, or eee 
will, of large numbers of resellers, and his sales volume in the area declines. 
sharply. 

Many examples exist showing this decline in sales volume. One ig that ip 
1952 the Supreme Court of Michigan declared the nonsigner clause of the 
Michigan Fair Trade Act invalid. 

Argus Cameras, Inc., a Michigan corporation, is a manufacturer of cameras | 
and other photographic equipment that sold its products nationally under the 
Fair Trade Acts of various States. Following the Michigan Supreme Court 
decision invalidating the nonsigner clause, the retail market in Michigay be 
came chaotic, and by January of 1954 price cutting of Argus cameras by » 
tailers had become widespread. At the end of July 1954, Argus tabulated its 
sales data both locally and nationally. : 

Argus found that sales in Michigan and the Detroit area declined 37 percey: 
in the period from January through July 1954 as against the same period of! 
1958. This is by contract with a 33 percent increase in national sales during | 
this 1954 period. In the January-July period in 1953, 17.4 percent of all Argus” 
sales were made in Michigan. During the same period in 1954, the data showeg | 
that only 8.2 percent of the company’s sales were in Michigan. 

The chart on the next page, entitled “Effect of Price Cutting on Sales ¢ 
Argus Cameras in Michigan” presents graphically the devastating effect of pric 
cutting on the sales of Argus cameras in the area where price cutting is wide 
spread. The data is in the case Argus Cameras, Inc. v. Hall of Distributor; | 
Inc., et al ( (1955)—N.W. (2d)—No. 46,395, Mich. Sup. Ct.). | 
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LET HOUSEWIVES SPEAK 
It is charged by some that fair trade laws are “special privilege” legislation 
for the manufacturer and his wholesalers and retailers—with the interest of | 
the consumer, represented by the American housewife, ignored. I am happy | 
to be able here to present the Nation’s first authentic answer to the eeu 
‘Does the consumer want fair trade?” i 
Perhaps one of the most objective and important information services ever 

performed for industry and for the Congress was conceived and perfected yp 
the auspices of the American Fair Trade Council. To avoid prejudicial roge 
tions to the name “fair trade,” American Issues Press was persuaded to leng 
its name to the survey as its sponsor. 

Pollsters, including students of departments of business administration or | 
outstanding colleges, executives of chambers of commerce, and of other quali. 
fied organizations, in every State in the Nation, did the work. They Selected 
at random, from telephone directories, names of housewives, each of whom 
was asked by telephone, six questions. 

The questionnaire, the form for which, as used throughout, I have here at 
hand, stipulated rigid conditions under which the pollsters conducted the sur- 
vey—conditions recognized, I am told, as fully objective and in line with accepted 
practice. } 

Questions 4 and 5 of the survey carried the greatest significance. Questio, 
No. 4 read as follows: 

“Question No. 4, When a product is priced too high for its quality and doeg 
not sell very well * * * who do you think is hurt most * * * the storekeepers 
* * * who are free to sell out their stock of that product and stop buying 
it * * * and keep on selling other competing brands * * * or is it the many 
facturer * * * and his workers * * * who may depend upon sales of that one 
product to keep going?” 

Of the first 10,549 housewives asked the above question, No. 4, 8,176, o | 
77.5 percent as a national average, said they thought the manufacturer ig 
“hurt most.” 

Question No. 5, to which the answers of 10,279 housewives were first tabulated, 
reads as follows: 

“Question No. 5. Would you rather have the storekeeper fix * * * at 
time * * * to suit himself * * * all the prices you pay * * * for all the 
products he sells you * * * or would you rather have the manufacturers of 
your favorite trade-marked products set * * * and lawfully enforce * * * the 
prices of those products?” 

Of these housewives, 8,080, or 78.6 percent as a national average, said they 
would “rather have the manufacturer” of their “favorite trademarked produets } 
set * * * and lawfully enforce * * * the prices of those products.” 

All pollsters’ reports were mailed directly to Ernst & Ernst, nationally known 
accountants and auditors, of Chicago. 

Exhibited herewith is a photocopy of the first Ernst & Ernst tabulation, dated 
March 26, 1952, covering results of the survey up to that date. It is from that 
certified tabulation that I have been quoting here. 


Ernst & DRnst, 
Chicago, March 26, 1952. 
AMERICAN Fark TRADE COUNCIL, 
Gary, Ind. 


GENTLEMEN: As requested, we have tabulated the answers received by poll 
sters in response to certain questions submitted by telephone to housewives 
residing in selected trading areas. The answers tabulated were reported directly 
to us by the pollsters, and include responses from each of the 48 States in the 
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Nation. A tabulation of responses received by us through March 24, 1952, in 
answer to the questions set forth below follows: 


=. - Ce ee a 








| Number | Percent 
accent ili aarti ttn hele eimitpipanclshitel talib lenis Sih alibi 
————— 
Question No. 1. Are you the one in your home who buys most of the household ap- 
‘oods, and lies? | 
a een Ee Sti chee teh, Meakcemtaien aiden 10, 480 98.7 
el cities saat oki aie aie iet ae ah eo 142 1.3 
m No. 2. When you go shopping, do you buy mostly those brands of products 
easiest for you to see and reach * * * or * * * do you look for certain well-known 
brands you may have tried and like? 4 
Rasiest to see and reach -_-- waiters oats : 1, 044 9.7 
Well-known. _.------.--- F : 9,750 90.3 
No. 3. Do you buy mostly the lowest priced products or do you consider 
both quality and price in deciding upon the value of a product to you? 
‘Lowest price ‘ Ae ee 4 aes seamed 1, 150 10. 6 
uality and 9, 692 


coten No. 4. When a product is priced too high for its quality and does not sell 
very well * * * who do you think is hurt most * * * the storekeepers * * * who 


on selling other competing brands * * * or is it the manufacturer * * * and his 
workers * * * who may depend upon sales of that one product to keep going? 


are to sell out their stock of that product and stop buying it * * * and keep 
Storekeeper... ---- ne nenneeen ee nnea arene nnn ee ann n eter nee nee 2, a - 
anufacturer - . .-- ie badons eee eea ee. ; SEES ee : 8, 17 77.5 
eaten No. 5. Would you rather have the storekeeper fix * * * at any time * * * 
to suit himself * * * all the prices you pay * * * for all the products he sells 
*** or would you rather have the manufacturers of your favorite trade- 
marked products set * * * and lawfully enforce * * * the prices of those products? 
Storekeeper ._..-. .- -- no adbtiisdeedasudsee Od 1. ee ak 2, 199 21.4 
Manufacturer -_.-.---.- soe re ata tail ' 8, 080 78.6 
Question No. 6. Are you or any member of your family employed by, or financially 
interested in, any retail store? - a 
etna Frais) uso tas a5ssaidles aces Aivagils- sean aae 98.5 





In our opinion, the foregoing tabulation fairly summarizes the responses re- 
ported directly to us by the pollsters. 
Very truly yours, 
Eenst & Ernst, 
Certified Public Accountants. 


The survey was continued in 1952 in New York and in St. Louis, Mo., and in 
1954 in Louisiana and the District of Columbia. Missouri and the District of 
Columbia are non-fair-trade areas. The results of these surveys follow: 





Number and percentage 








Number of peateering manufacturer 

Area housewives to set and enforce price 

polled 

Number Percent 
eR Nid hn kd) Sail ddd dnnsnecccnacceceus 3, 869 3, 328 86. 02 
i a canine Somme adnan 3, 283 2, 238 68. 17 
ncn diccctenscmenevthen wipes hon cndemsioner ch cauaive eres ootriince 2, 679 2, 679 63.3 
cose tnkbncenceencecassendcebachucawn 2, 007 1, 611 80. 3 


We have at hand for your examination, if desired, copies of the Ernst & Ernst 
reports of the New York, St. Louis, Louisiana, and District of Columbia surveys. 

That the American Fair Trade Council must have been dead serious in 
arranging for such an exhaustive coverage becomes apparent when we are 
reminded that opinion-research organizations of long standing regard a national 
sampling of 2,500 people adequate to reflect national opinion accurately—with 
1 or 2 pereentage points considered an adequate allowance for possible error. 

There should no longer be any question about the complete lack of accuracy 
and authenticity behind claims of public opposition to fair trade by anti-fair- 
trade agitators posing as champions of American housewives. 
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This is the first known opportunity American housewives gen 
to be heard—in response to clear and significant questions. 
nationally—here reported—leave no possibility of doubt th 


erally have hag 
Her answers— 





at by an ove . 

majority, she wants fair trade. ae | ir. om 

This information should be most reassuring to Members of Congress who ha | Steff In 
long believed in and supported the principles of fair trade. ve | Gory, 

Disregarding all others, it really is not strange that the practical housewife | Daas 
who, confronted with her budget limitations, deals at firsthand and painfully the ena 
with the grassroots cause and effect of all of the factors involved, understand, We be 
that a reseller is committed to a trademarked product only to the extent of his | of prodt 
temporary inventory, while the heavy investment of the manufacturer in build. than it! 
ings, equipment, and facilities—and in promotion of respect and goodwill for | v 
his trademark—must stand or fall on the opinion held by the housewife as to | 
the value of his trademarked product. The predatory reseller can prostitute g 
trademark to deceptive purposes—and then choose another trademarked product 
as store traffic bait when the inventory of his first victim’s product has been Mr. Jon 
exhausted. 


Reports of the Ernst & Ernst certification of the AFTC survey were made is 
available to every Member of the House and Senate at the time the McGuire | = 
bill was pending. The economic and political significance of the results of the DEAR 
survey were not overlooked. In each House, the vote for the McGuire bill was | constitu 
practically unanimous. , eral Tr 

It seems probable from facts disclosed in the Printers’ Ink survey report | with th 
above-mentioned—that there is growing public resentment at quality dilutions | thas Bi 
which follow collapse of price stabilization. It therefore may reasonably be one 
expected that a repetition of the housewives’ survey above discussed would as 
produce an even higher percentage of housewives preferring to let the mann- ewe th 
facturer stabilize his quality through stabilization, under Federal law, of his | eve 
resale prices. ; = a 

LET’S STRENGTHEN OUR NATION FOR SURVIVAL | The} 
rests sO 

In our fast-moving economy, infested as it will always be with sharpshoot- | propert 
ing merchandisers, the remedies provided by the Boykin bill can be confidently | °! PoP 
expected to restore to the traditional American system of production and dis | i law 
tribution incentive to build quality and value into a product—incentive to It is 
promote comprehensive competition in a market kept free. Our fervent hope of crea 
is that Congress will see, in the Boykin bill, a sure way to restore to our gen- Bergso! 
eral economy a measure of strength that could prove decisive—in our time— of the | 
in the struggle of our Nation for survival. \ 

For all of these reasons—and other reasons which perhaps may be apparent 
to you—in behalf of straight-forward manufacturers and resellers of Amer- 
ica—in behalf of American labor and the American people—may we respect: | 


fully urge this committee to recommend to Congress that this unprecedented | pes 
opportunity to rebuild important capacities in our economy—presented by the Gary, I 
Boykin bill—be firmly embraced. D 
EAR 
propose 
HAMILTON WatcH CoMPANY, Trade | 
Lancaster, Pa. The 
Mr, JOHN W. ANDERSON, | merce 
President, would 
Quality Brands Associates, It is 
Gary, Ind. ‘ 


«:Dear Mg. ANpDeRson: As an attorney who has but one client, one of my fore 

miost preoccupations is, of course, with the protection of the name, reputation 

and prestige of that client. Events of recent years have indicated quite ¢learly | 

the need for additional means of reserving to the owner of a trademark the | yr Jo 
sole right to determine who may or may not use that mark. | Presid 

In this regard I have been very pleased to examine the text of the Boykin ae 

bill’ (H.R. 2463). It seems to me an entirely reasonable solution to the prob- a“ 
lem, and I 'believe that, such being the case, it would survive any: test ofits | H.R. 2 
constitutionality. Its enactment should prove té be a: splendid thing forthe | Alabar 


entire economy of our country. needed 
With kindest personal regards, I am. proper 
Sincerely yours, ; manen 
WILiiaM W. STAINTON, names, 


Assistant General Counsel. 
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SHARPNACK & BIGLEY, 
Columbus, Ind., February 26, 1959. 
Mr. Joun BE. LEWIS, — ; 
Staff Raeecutive, Quality Brands Associates of America, Inc., 


gary, Ind. 

Deak Mr. Lewis: We would like to go on record as being heartily in favor of 
the enactment of the Boykin quality stabilization bill (H.R. 2463). 

We believe that the need for this legislation is greater now for the protection 
of producers of merchandise sold and identified by brands, names, or trademarks 
than it has ever been in the past. 

Very respectfully, 


LEW G. SHARPNACK. 


NEW York, N.Y., February 18, 1959. 
Mr. Jonn W. ANDERSON, 
president, Quality Brands Associates of America, Inc., 
Gary, Ind. 

Deak Mr. ANDERSON: You have requested me to render an opinion as to the 
constitutional basis of the Boykin quality stabilization bill to amend the Fed- 
eral Trade Commission Act. Since I participated in the many months of labor 
with the Committee of Six which produced this amendment, I wish to state 


| that I regard it as being the product of a profound understanding and keen 


appreciation of the legal problems involved. 

In my Opinion the proposed bill rests upon the sound constitutional basis of 
providing additional protection of the owner’s rights in his brand name. I be- 
lieve that the bill in its present form is fully constitutional and will be upheld 
as a valid exercise of Congress legislative power over the subject matter. 

The proposed solution of our extremely difficult legal problem is one which 


| rests solidly upon one of the most basic concepts known to the law, the owner’s 


property rights in that which is the subject matter of ownership. The exercise 
of property rights in a brand name against strangers has a more sound basis 
in law than the exercise of contract rights against third parties. 

It is gratifying to know that the proposed bill, representing an unusual degree 
of creative and advanced thinking, has the unqualified approval of Herbert A. 
Bergson, former Assistant Attorney General in charge of the Antitrust Division 
of the Department of Justice, and other distinguished lawyers. 

Very truly yours, 
THomas A. ROTHWELL. 


Gary, INb., March 10, 1959. 
Mr. Joun W. ANDERSON, 


| President, Quality Brands Associates of America, Inc., 


Gary, Ind, 


Deak Mr. ANDERSON: You have asked me for my opinion with regard to the 
proposed Boykin quality stabilization bill (H.R. 2463) to amend the Federal 
Trade Commission Act. 

The subject matter of the bill may be dealt with by Congress under its com- 
merce power to which the bill is limited. The procedure set out in the bill 
would fairly and reasonably accomplish its purposes in an orderly manner. 

It is my opinion that the bill, if enacted, would be constitutional. 

Cordially, 
R. S. MELVIN. 


WASHINGTON, D.C., February 16, 1959. 
Mr. Joun W. ANDERSON, 
President, Quality Brands Associates of America, Inc., Gary, Ind. 

Deak Mr. ANDERSON: I have given very careful study to the identical bills, 
H.R. 2463 and H.R. 3187, introduced, respectively, by Representative Boykin, of 
Alabama, and Representative Madden, of Indiana. Each proposes such salutary 
needed amendment of the Federal Trade Commission Act as will afford for the 
proper and desired protection of producers, dealers, and consumers the per- 


; Manent assurance of the sustained quality of products identified by brands, 


hames, or trademarks. 
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It is evident from the provisions of these bills that they represent the deliber. 
ate judgment of eminent lawyers—and also the studied opinion of many actively 
engaged in commerce who recognize the menace to fair and normal business 
from the inroads of predatory operators seeking a monopoly of distributien 
impairing or destroying the value of judicially established property rights in 
brands, names, trademarks, and goodwill—that they offer at last the rea] solu- 
tion of this problem that so seriously threatens honorable American business, 

Predatory interests had no part in the labor and cost of creating and ma 


available to the public the justly popular products they exploit, but on the con- | 


trary, by trespassing upon the property of others, they prey upon the expen- 
sively acquired goodwill of those who promote the progress and make 


the high quality of such products in the various branches of commerce. The | 


integrity of brands, names, and trademarks and their proper protection in com- 
merce must be assured if fair and normal business operations and practices are 
to be continued and maintained. 

In my judgment, it behooves all friends of helpful and creative accomplish. 


ment in fair and honorable commerce to support vigorously the adoption of this | 


saving amendment of the law now so wisely proposed. 
Sincerely, 


Fritz G. LANHAM. 


The CHarmman. The committee will go into executive session i 
q an j 


I would ask those in the room to leave just as expeditiously as possible, 
(Whereupon, at 11:20 a.m., the committee went into executive 
session. ) 


AFTERNOON SESSION 


Mr. Mack (presiding). The committee will come to order, 

When we recessed this morning, I believe Mr. Anderson was testify- 
ing and I am going to ask your indulgence, Mr. Anderson, to permit 
us to proceed with the other witnesses who are scheduled to testify, 
and then if you will remain available for a little while this afternoon, 
it might be the desire of the chairman, Mr. Harris, to return and per- 
mit you to take the witness chair again for the purpose of answering 
questions. Now, that is when the chairman of the committee returns, 

Is Mr. Rothschild here? 

Come forward, please. 

Mr. Rothschild, you are executive director of the National Associa- 
tion of Retail Clothiers and Furnishers. 


STATEMENT OF LOUIS ROTHSCHILD, EXECUTIVE DIRECTOR OF 
THE NATIONAL ASSOCIATION OF RETAIL CLOTHIERS AND 
FURNISHERS 


Mr. Roruscuimp. Thank you, Mr. Chairman. With your permis- 
sion, and in the interest of time, I would like to have my formal state- 
ment submitted for the record and be privileged to address the com- 
mittee for a few minutes. 

Mr. Mack. Without objection, your statement will be included in 
the record at this point. 

(Mr. Rothschild’s statement is as follows :) 


STATEMENT OF Louts ROTHSCHILD, BXECUTIVE DIRECTOR, NATIONAL ASSOCIATION OF 
RETAIL CLOTHIERS AND FURNISHERS, WASHINGTON, D.C. 


Gentlemen, my name is Louis Rothschild, and I am executive director of the 
National Association of Retail Clothiers and Furnishers with national head- 
quarters in Washington, D.C. With a membership of over 2,400 men’s and boys’ 
wear merchants throughout the country our association, in its near 50-year his 
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tory, has served and represented this type of retailer which is so typical and 
ce tative of American small business. 

For many years our association has been in favor of the principle of protection 

for retailers and manufacturers alike who have established consumer respect for 

names. This position was brought to the attention of the Congress last 

year iD the hearings conducted by a subcommittee of this committee and by the 

Small Business Committee. We are, of course, delighted that in the 

jast session your subcommittee favorably reported the predecessor bill, H.R. 


/ 40527, and earnestly hope and urge that this committee promptly follow through 


by recommending similar protective legislation. ; 
Just last month, from February 21 through the 24th, our association held its 
41st annual convention in Chicago. It was our most successful convention with 
over 5,000 attending from all parts of the country. In the formal discussions, as 
well as in the even more valuable bull sessions, which are an integral part of 
every convention, there was much discussion of the future of brand names in 
our industry; in the increased activity on the part of discount operators, dis- 
count catalogues, and supermarkets going into men’s apparel retailing—and 
the advances, even flirtations, that these cut price retailers are making toward 


_ brand name merchandise, 


It was made obvious that leading manufacturers whose brand names have 
pecome acceptable through the years to the consumer, recognize that this suc- 


| cess has been made possible not only through their own national advertising 


and promotion but almost equally through working together with historic 
retailers. It was apparent in the informal discussions that these manufacturers 
know that to continue to prosper they must maintain their historic outlets and 
must not permit price cutters to destroy their brand name. 

Iam reminded of one conversation which is almost typical of our industry 
record. A merchant from Georgia was talking with the president of one of 
the three leading national shirt houses. They were recalling how this store 


| was virtually the first customer in that fine Southern State nearly 60 years ago. 


Now in the third generation of management and ownership, the store and the 
manufacturer have much more than a vendor-retailer relationship; theirs is a 
virtual partnership. Both firms are successful; they are successful because they 


| have traveled a long road together in mutual trust and confidence—one promot- 


ing the other. It would be unthinkable if in this southern city, a discount 
operation would sabotage this time-honored relationship. 

Yet it could happen and is happening in many communities around the coun- 
try. These respected manufacturers are not selling the discount operation. 
Their reason is not only a sense of high loyalty to their long-time retail outlets, 
but has a base in sound economics. They know that price cutting will destroy 
their brand name. They know that even the most loyal old-time retailers will not 
be able to continue to buy, advertise, and feature their merchandise in the face 
of cut-price competition. And they know that any honeymoon with the price 
cutter, while giving them temporary mass distribution, will be a short lived 
one. When the reputable stores no longer earry or promote the brand name, 
it becomes useless to the discount operator and he must look for new fields, 
and new names, to destroy. 

Unfortunately, discount operations in ever-increasing numbers and in great- 
er volume are getting and selling more soft goods, including men’s wear. In 
practically every instance they are doing this with known brands. These mer- 
chandisers know—full well that the consumer has no faith or confidence in 
their own cut-price name—they must deal on the good will of respected manu- 
facturers. Why is it that discount operations advertise so prominently that 
the goods will be delivered in factory-sealed cartens. It is because they know 
the customer does not trust them. 

If the manufacturer of the well-known brand name in the men’s wear field is 
not selling the discount operator, where is he getting the merehandise? The 
answer to this question is by trick, by deceit, by bootlegging. One national 
brand manufacturer has employed an ex-FBI agent whose sole job is to find 
where discounters are getting the merchandise that they advertise with the 
manufacturers brand. I must regretfully admit that in many imstances the 
merchandise comes from small retailers who sell their birthright for a mess of 
pottage—who for a little profit over cost buy brand goods as the secret agent 
for the discount operator. 

This proves also that the discount store buying so surreptitiously is paying 
a higher wholesale cost than the regular retailer. And yet he cuts prices on 
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the goods. Obviously the item cannot be sold at a profit. I have no doubt that 
the discounter charges his loss off to advertising, because by use of the Tecog. 
nized reputable brand name he is falsely indicating to the public that he jg a 
store of reputation because of the brands that he carries. 

Coming back to our recent convention, it is notable that our resolutions com. 
mittee recommended, and the convention approved the following resolution: 

“We reiterate our prior position in favor of fair trade and urge that retailers 
and manufacturers alike cooperate with the association in urging the 86th Cop. 
gress to promptly enact such legislation.” 

All independent retail trades, including the men’s wear trade, should jp 
deeply grateful to the independent retail druggists who at times have almoy 
single-handed carried on this fight for the protection of small business, legitj. 
mate manufacturers, and the consuming public. They have done such a good job 
that I am afraid a substantial number of the Members of the Congress haye 
received the mistaken impression this is only a drug industry fight. Believe 
me, gentlemen, that is not true and it will become increasingly evident as more 
and more discounters go into more and more new fields of merchandise. 

It is true that for years, our trade had but a theoretical interest and support 
for fair trade. Those were the good old days when the price cutters were fog. 
turing drugs, electrical appliances, hard goods and other items apart from the 
soft goods industries in which we are keenly interested. Our shortsightedness 
now becomes evident—and has been apparent for nearly 4 years—as discount 
operations, discount catalogs, mammoth food chains and other price distriby. 
tors are going heavier and heavier into soft goods including men’s apparel, Ip 
many, many parts of this country there are today being opened new discount 
firms, and bargain centers where the emphasis is on apparel. Evidence of this 
trend is brought out in last Thursday’s Wall Street Journal which on the front | 
page had this significant item: “Retailing experiment is tried by Safeway | 
Stores, the Nation’s second largest food’ chain. It’s leasing a section of one 
of its New Jersey stores to a discount house. It’s to ‘determine the potential 
of similar combinations in our other stores’ Safeway says. Grand Union, the | 
food chain that has gone farthest into discounting this week opened its 12th 
‘Discount Center’—a 65,000 square-foot store in Florida.” The wolf now is at 
our door—and our door is that also of the reputable manufacturer who values 
the permanence of his nationally known brand name. 

I have been impressed in the testimony previously given at hearings of this 
subject on Capitol Hill which gave the inference that brand name goods are high 
markup merchandise and that it was therefore in the public interest to permit 
price cutters to squeeze the water out of profits. I have heard witnesses say 
that a container of pink pills with a brand label will cost the consumer $6.95, 
while with the label removed the identical pills will cost only $4.95. I do 
not know if this is true. 

But I do know that it is not true in the men’s wear trade. Brand name goods 
are sold in the men’s wear trade generally at a lower markup than nonbrand 
goods. With merchandise bearing the store owner’s name, the retailer is able to 
merchandise—and records show—at a greater initial markup than allowed on the 
nationally advertised item. This is particularly true in men’s furnishings, such 
as shirts, socks, and underwear. It is obviously more profitable for the men’s 
wear merchant to promote, advertise and sell his own or an unknown, unadver- | 
tised brand. But that is only part of the story. The store selling brand names | 
recognizes that well advertised is half sold; that by associating himself with 
recognized quality brands he is establishing a hallmark for himself; and that his 
selling is easier. 

As a matter of fact many retailers are disturbed because the markup allowed 
on brand name mens’ wear has not been increased over the years in view of 
increasing costs of doing business. Demonstrating the point is the effort of a 
national organization of traveling salesmen in the men’s wear industry known 
as the National Association of Men’s Apparel Clubs. “Within the last 30 days 
a committee of this fine organization—the traveling men paid by the manufac 
turers made this recommendation : 

“Manufacturers and distributors should carefully review their lines, which 
are based on a 40-percent markup, especially the advertised and preticketed 
lines that do not allow sufficient profit to cover the continuously rising cost of 
doing business. There is every reason to believe that the men’s and boys’ wear 
industry could be placed in a healthy condition if manufacturers and distribu- | 
tors would seriously consider an increased markup to aid retailers.” 
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In the men’s wear field, there are many good stores who do not carry brand 
names and feature their own styles and merchandise only. These are most 
often high quality stores featuring distinctive styles. Many of them have a 
distinctive individual store personality which appeals to their particular type 
of customers. Experts in the trade will agree that the markup in these stores 
ig as high if not higher than the store dealing particularly in recognized 
ye we contend that the killing of brand names and their reputations by 
price eutters and opportunists going into the field, will have the effect of 
increasing ultimate prices paid by the consumer for brand name stores will be 
forced into private label operations. At the present time and in the past the 
set prices of brand name merchandise has acted as a deterent to uncompeti- 
tive prices on nonbrand goods. May I here point out that according to the 
Bureau of Labor Statistics cost of living index, men’s wear prices have not 
kept pace with the increased cost of living. From the 1947-49 base the cost of 
living has gone up 23.9 percent, while men’s and boys’ apparel has only gone 
up 8.5 percent. The most trademarked item of all in our field—men’s business 
shirts in this period have gone down 3.4 percent, not up. 

Opponents of fair trade have contended that the theory promotes monopoly. 
This is definitely disproved by the facts of the men’s wear industry. Until 
recently, price cutting was not a major problem on brand name goods in our 
industry, and manufacturers nationally advertised or suggested resale prices 
found few deviations. 

In the tailored clothing field—suits, sportcoats, outercoats—there are less 
than 1,400 manufacturers in our industry. Of these only a handful nationally 
advertise and are recognized brand names. How many brand names of suits 
can the gentlemen of this committee enumerate offhand. In the furnishings 
field of men’s wear there are nearly 2,000 manufacturers. But there are prob- 
ably only three brand-named shirts that you could enumerate. These brand name 
manufacturers are a small minority in our industry. Their total production, 
while substantial and much larger than the average manufacturer, still is so 
small in comparison to the total production that there is no possible threat of 
monopoly. 

On this point, in the men’s shirt field there are three big brand names which 
altogether produce substantially less than half the shirts each year. I know of 
no field of industrial activity in which there is keener competition than in the 
men’s shirt trade, not only between these big three among themselves but 
against hundreds of other shirt manufacturers. 

Despite the lower markup, regardless of the ready availability of nonbrand 
goods, it still is of vital importance to thousands of independent men’s wear 
merchants that the good name of these lines be maintained. Many thousands 
of stores are known as brand name stores in their community. Their store 
name and the manufacturers brands are synonymous to the consumers. Stores 
which handle brand names do an average of 60 percent of their furnishings 
business in such brands. There are thousands of stores which are 100 percent 
brand stores. If the gentlemen of this committee will reflect upon the men’s 
wear stores in their home communities, I am sure that they will recall many 
good constituents who they recognize as brand name stores. It is this group 
that the proposed legislation will protect. 

It is hoped that this presentation will demonstrate to this honorable committee 
the keen interest of the men’s wear industry—an interest which is steadily grow- 
ing 2s more and more threats of unfair competition appear on the horizon—in 
the protection of brand names in men’s apparel and in the safeguarding of the 
future of those independent retailers who have established their past and their 
future as distributors of such brands. 

It is my contention, particularly in our field, that the retailer himself has a 
proprietary interest in the brands that he sells. This is particularly true in those 
thousands of instances where for generations the manufacturer and the retailer 
have worked together in a virtual partnership. Brand names have been estab- 
lished in our industry not only through the advertising and promotion of the 
manufacturer. Equally deserving of the credit is the advertising, the promotion, 
the recommendation and the wholehearted cooperation of the merchant himself. 
This past effort marks a substantial monetary investment by the retailer. His 
standing in his community as a brand store is part and parcel of his hard bought 
goodwill. The price cutter who by subterfuge and bootlegging obtains and sells 
men’s wear brands is not only reducing sales for the historic men’s clothier ; he is 
jeopardizing his very existence. 

39207—59-—_44 
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It is for this reason that we urge this committee and, through it, this Co 
to make legally possible for honest merchants and legitimate manufacturers to 
protect themselves from the present and increasing threats of those who would ep. 
rich themselves on other people’s investments. 

Gentlemen, this committee is considering several different approaches to g 
solution of an admitted problem. We anticipate that you would welcome oy 
brief comment on the various approaches. 

We do not claim to be legislative draftsmen or experts and we are not tech. 
nically competent to pick and choose between the two different approaches. We 
believe either would afford substantial protection. We are confident that this 
committee and its able staff are much better qualified in this respect than we are 
Our urgent need for protection for our own members and legitimate manufae. 
turers has been made evident. 

However, it is evident that the bill bearing the name of your chairman—H.R 
1253—is the classic and historic approach to fair trade as commonly known ang 
recognized and has the benefit of judicial precedent in its drafting. This bil} jg 
based upon actual and implied contractual agreement or contract. Manufac 
turers and retailers alike have the benefit of State fair trade laws of similar cop. 
struction in knowing their rights and duties and their possible relief actions, 

The theory of H.R. 2463, introduced by the Honorable Mr. Boykin, involveg g 
new, novel, and interesting approach. We have great respect for its authors ang 
its sponsors, among whom are many manufacturers in the men’s wear field. Ip 
essence, this proposal establishes an irrevocable property right in the brand 
apart from the merchandise. The approach seems to have the virtue of 
simple and direct. It certainly deserves the serious consideration by this com- 
mittee te whose superior judgment we bow. 

Discussing the mechanics of the relief, there is one other subject we would 
like to inject. In recent years some former ardent supporters of fair trade have 
become lukewarm and even cold. Their complaint has been that fair trade jg 
meaningless because many manufacturers give only lip service to the law and 
the theory. This is the way many of our friends in the retail furniture indus. 
try feel, and there is substantial merit in their position. 

There have been instances where a manufacturer fair trades and his historie 
eustomers abide by the contracted, fixed price. Competitors—often discount 
houses—have violated the fair trade price. Too often the manufacturer has not 
been prompt and vigilant in protecting his rights and in protecting his legitimate 
non-price-cutting outlet. When he moves to action, it has often been too late 
and too little. The astounding situation has happened that the manufacturer 
has done nothing to the initial price cutter but when the regular customer meets 
competition and cuts the price, then the manufacturer moves to action—not 
against the first wrongdoer but against the secondary store. 

Another way of saying the same thing on the same principle—recently in a 
fair trade State an apparent discount store opened. He featured three well- 
known names of men’s furnishings, none of which had been bought directly but 
all had been obtained through secret secondary distribution. One mannufac- 
turer took immediate legal steps, obtained an injunction, and stopped the price 
cutting on his merchandise. Another manufacturer wrote letters and threat- 
ened, and when the goods were sold the discount operator promised not to offend 
again. The third manufacturer did nothing. 

It would appear to us and many other retail interests that the legislative 
draftsmen should insert in whatever proposal we hope is to be reported out, a 
provision requiring owners of brand names who seek the protection of the law to 
move promptly and actively whenever there are violations. The old principle 
of the law “those that sleep on their rights lose their rights’ should apply. 
Manufacturers who seek the protection of fair trade have the primary responsi- 
bility to enforce fair trade; to protect themselves and their regular customers. 

In conclusion, we appreciate the opportunity to be heard. We are grateful 
this committee, recognizing the growing problems of small business, has placed 
this subject on the agenda so early in the session. We urge a prompt favorable 
report, which we are confident will mean passage, of a bill protecting the good 
name of American products. 


Mr. Roruscuicp. Thank you, sir. The National Association of 


Retail Clothiers and Furnishers, with a history of nearly 50 years, 
is the trade assciation of the men’s wear retailers, the haberdashers, 
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and the clothiers of the entire nation, and represented in our member- 


ee retailers have a very keen and important interest in this 
ing legislation. 

iy has heard of the dynamic changes in detailing. I 
don’t believe there is any retail trade more affected by these dynamic 
changes than men’s wear and it is particularly effected by super- 
markets, discount houses, cooperatives, quasi-cooperatives, discount 
catalogs, drugstores, and a wide variety of other firms going to 
men’s wear retailing. 

Now, let me say that they have, all of these enterprises have a 

ect right to go into men’s wear retailing and while some of our 
members might not. like it, it still is the American method of _—e 
business, that a man has the right to sell whatever he has to sell, an 
into any line of business that he wants to. bY AL beeclhon 

However, it is our belief that these newcomers in retail distribution 
have no right to pull themselves up on the reputation of established 
merchants, and established manufacturers who do not want them to 
handle the brand lines which have historically been sold and carried in 
the usual men’s wear store as the committee would recognize it. 

In far too many instances, these new sellers of men’s wear are, by 
subterfuge and even by bootlegging, getting brand-name goods and 
destroying the reputation of those goods which have been built up 
according to our theory, not only by the manufacturer with his na- 
tional advertising, but also by the retailer who, in many, many 
instances, for generations, has carried that line, has been in a virtual 

rship with that manufacturer, having that brand name. 

It is for that reason, primarily, that we are appearing here strongly 
urging this committee to favorably report a fair-trade law, or a 
law accomplishing the same purpose which will protect the brand 
name, manufacturer, and at the same time the historic retailer who 
has handled those lines. 

Now, let me endeavor to correct, and I have attended these hear- 
ings from the beginning, a few possible misconceptions which should, 
inmy opinion, be clarified. 

There are approximately 1,400 manufacturers of men’s clothing 
in this country, there are only a handful that are national brands, 
nationally advertised with franchised accounts. But those are the 
important ones and this committee has in the record two typical ones; 
namely, Botany, and 500 who represented a statement, and the Palm 
Beach Co. 

There is no possibility of any monopoly in the men’s wear industry 
by the protection of brand names through a fair-trade law. 

The same thing is true as to men’s furnishings. While there are 
three nationally known brand names of shirts, for example, men’s 
shirts, the committee would recognize instantly, there are some 600 
shirt manufacturers in the country and I am hazarding the estimate 
that brand-name shirts do not consist of more than one-third of shirts 
sold each year in this country. 

So the protection of brand names cannot, in our industry, have any 
monopolistic effect. 

_ Another possible misconception which I have noted in these hear- 
ings, has been the impression created that brand names mean larger 
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markups. In the men’s wear industry in which I am well acquainted 
the opposite is true. Markups of brand name merchandise is lowep 
than markups of nonbrand or private brand. It is lower, accordin 
to the manufacturers’ and retailers’ general agreement, because of the 
fact that it is easier to sell brand name goods; that they are toa de 
presold and the result of brand names has been to hold down the price 
of apparel. 

In my formal statement, I called attention to the fact that while the 
cost of living from the 1947-49 base has gone up 23.9 percent, men’s 
and boys’ apparel has only gone up 8.5 percent. And, I particularly 
note, that the most trade market item of all in our field, which is men’s 
shirts, have actually in this period gone down 3.4 percent. A man’s 
shirt today costs less than it did in 1947-49, and in that connection J 
would call attention of the committee to the statement made by Mr, 
Daroff of H. Daroff Sons, Botany suits, Woostex suits, in which he 
stated on page 3 that if they could not control the manner in which 
their brand name is used, the price of clothing at the retail level 
would increase as brand names would be killed off. 

Now, I am not quoting him at present—as brand names would be 
killed off, then all retailers would have a much freer way in their 
markup of nonbrand items. 

Now, at this point, Mr. Chairman, earlier in the hearing there was 
a question by Mr. Dingell, who, unfortunately, is not present, to the 
effect of what was the policy of retailers in the great State of 
Michigan. 

I have with me the official publication of the Michigan Retailers 
Association, of January—February 1959, in which they state their 
position in favor of fair trade, and, if there is no objection, I would 
ask that that portion be marked and inserted into the record. 

Mr. Mack. Well, we will receive that for the file and if the chair- 
man feels it is appropriate, we will have it included in the record. 

Mr. Roruscuiwp. That is perfectly satisfactory, sir. 

Now, there is one other point I would like to discuss. I was very 
much impressed by Mr. Williams’ statements earlier in the hearings 
and questions indicating that this proposal was an invasion of States 
rights and that retailers, historically, have particularly opposed the 
invasion of States rights and, more particularly, with the Wage and 
Hour Act, where retail organizations have urged the Congress to con- 
tinue the present retail exemption. 

Having been one of those retail organizations, having taken that 
position, personally, it seems to me that some witness should get into 
the record, and I would like to attempt to do so, a statement of the 
apparent inconsistency which you are now facing. 

Let me say, first, that maybe unfortunately there has been a general 
trend in the Congress to subject itself more and more and the Wederal 
Government also into purely State retailing operations. 

I refer, and have intimate knowledge of the recent Fiber Products 
Labeling Act which controls advertising of fiber products at the intra- 
level and intrastate commerce, and even in the store signs and individ- 
ual stores along the main streets of America. 

The same thing is true of the Fur Products Labeling Act and other 
recent legislation which has been enacted. 

In dealing with fair trade, may I point out that we are dealing in 
the field of antitrust. 
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The antitrust laws, the Sherman Act and the Clayton Act now read 

that the Federal Government has jurisdiction affecting interstate 
erce. 

Tess have been many court decisions starting back with the West- 

ern Lumbermen’s decision holding that local retailers and local con- 

spiracies are violating the antitrust laws. 

As a matter of fact, I had a conference about a year and a half ago 
with the Department of Justice because a group of local retailers in a 
Carolina town were getting together in an agreement as to when they 
should hold their after Christmas sales. And we were told by the De- 
— of Justice that that would be a violation of the antitrust 

8. 
So you see, we are in the field of antitrust when you are in intrastate 
commerce for all practical purposes and when you are considering 
any legislation affecting antitrust. The old rule of law that when 
oods came to rest on the retailer’s shelf, interstate commerce ceased 
and intrastate commerce began. That rule of law has been somewhat 
whittled away, unfortunately. 

When we deal with a brand name, a nationally advertised brand 
name that is known to the public and respected by the public, I do not 
think it is stretching the theory any further to say that. when those 
items bearing that manufacturer’s label come to rest on the retailer’s 
shelf, interstate commerce has not ceased. 

I think it can be illustrated in a simple and practical way. One of 
the gentlemen of the committee may be wearing an Arrow shirt or a 
Manhattan shirt. He may know even better that it is the brand of the 
shirt that he is wearing than to know or to remember that he bought it 
from Jim Jones or Bill Brown or Abe Cohen, the retail clothier, or 
even from the United Discount House that bootlegged the shirt. 

That shirt is still in interstate commerce because of its acceptance 
and reliability upon the brand name and if that shirt does not wear, 
the Member of Congress will cuss out the manufacturer who is in in- 
terstate and who is spending a fortune in national advertising. 

Mr. Mack. Off the record. 

(Discussion off the record.) 

Mr. Macs. Back on the record. Proceed. 

Mr. Roruscuitp. I see no inconsistency in appearing here and ask- 

ing for protection of national articles and national brands, and ap- 
pearing before another honorable committee of the same Congress and 
urging that the Congress do not extend Federal Republic into wages 
and hours of retail employees in small retail stores, particularly. 
; Now I believe, Mr. Chairman, and as I promised, that I have fin- 
ished my statement and to economize the time of the committee, that 
this, together with my formal statement, has covered the important 
points that I thought needed patching up. 

In conclusion, unless there might be some questions, may I try also 
to indicate to the committee that this is a very important subject, not 
only to retail druggists but to many, many hundreds of thousands of 
other retailers handling different and other varieties of consumer 
goods in which brand names are important, and in which brand names 
have, through the cooperation.of legitimate retailers and legitimate 
manufacturers, reached a consumer acceptance which should be pro- 
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Mr. Mack. Does that complete your statement ? 

Mr. Roruscuitp. That completes my statement. 

Mr. Mack. Do you represent all of the retail clothiers? I realize. | 
they are not all members of your organization but do you represent | 
the large retailers, as well as the small retailers? 

Mr. Roruscuitp. Our association has slightly over 2,400 members | 
in all parts of the country. a 

Our membership includes such people as Wallachs in New York 
which is one of the larger retailers and includes such retailers ag the 
corner haberdashery in the small towns. 

Our membership, we think, is extremely representative of the ip. | 
dustry and our board of directors, which appears on our stationery, | 
is typical of our membership throughout the country. 

Mr. Mack. I see. No department stores. You don’t represent any 
department stores ? 

{r. Roruscuimp. We have a few limited department store members, 

I do not claim to represent the department stores as such. 

Mr. Mack. Well, I do see that you have some members, one ip 
Chicago, for instance, Lytons. 

Mr. Roruscuip. Lytons is not a department store. 

Mr. Mack. It isnot? 


Mr. Rornscuip. Lytons is an apparel specialty store, handling | 


men’s and women’s apparel and some luggage. 

It is largely a men’s wear store. 

Mr. Macs. But most of them are small retailers ? 

Mr. Roruscuip. The bulk of our membership are small retailers, 

Over 60 percent of our membership invests in $200,000 a year 
bargains. 

Mr. Mack. Thank you very much. Are there any questions? 

Mr. Younger. You heard the testimony of the Green Belt Con- 
sumers Service, Inc. and the closed door department stores. 

How could this bill, if passed, prevent ath an operation going on as 
against the clothiers ? 

Mr. Roruscutp. Well, of course, I was quite astounded at that 
testimony, and I still do not understand the tax setup because I have 
been in this cooperative tax fight. 

This bill, either of these bills, either the Harris bill, or the Boykin 
bill will protect the retail clothiers. 

Mr. Youncer. Will do what ? 

Mr. Roruscump. It will protect the retail clothiers. 

Mr. Youncrr. How? 

Mr. Roruscuwp, Because it will help the manufacturer of brand 
name goods not to sell or not to let his goods get into a discount op- 
eration or cut price operation. 

Mr. Younger. They can give refunds. 

Mr. Roruscuiip. Or a cooperative operation. 

Mr. Younger. Well, he has that opportunity today, hasn’t he? 
phe manufacturer today can choose to whom he wants to sell, can’t 

e? 

Mr. Roruscuitp. Theoretically. 

Mr, Youncer. Well, actually, not theoretically, he can do it today. 

Mr. Roruscuitp. Let me follow through, please. 

Mr. Younger. And not in violation of the Jaw; isn’t that true? 
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Mr. Reruscuitp. That is not a true. , 

For example, in Kenosha, Wis., about 3 weeks ago—no, about 2 
months ago—a discount operations opened up and on its opening day 
advertised Manhattan shirt, Coopers underwear, and MacGregor 
sportswear. 

In no instance had those manufacturers sold that outlet. . 

In every instance, however, that retailer bootlegged the merchandise, 
bought it from a source other than the manufacturer. As a matter 
of fact, the situation has become so bad because of the bootlegging 
of merchandise, that maufacturers don’t want to sell these outlets, 
the type that I am talking about. 

The-situation had become so bad that one manufacturer, the Man- 
hattan Shirt Co. has employed an ex-F BI agent to trace where the 
merchandise comes from, that is appearing in these discount 

ations. 

Mr. Youncer. Well, that still doesn’t prevent the manufacturer 
from selling. 1 know that on the west coast we had a similar sit- 
uation in automobiles, where the retailer in Detroit sold automobiles 
on a bootleg market, so to speak, for $25 to $30 and they were driven 
out to the coast and sold as new automobiles out there against the 
regular authorized dealers at $300 to $400 underpriced. 

ou couldn’t stop that and the manufacturer wouldn’t withdraw 
his agency from the agent that sold those automobiles and I don’t 
know how, under the law, you are going to prevent an unscrupulous 
dealer from selling bootleg stock if he has an excess stock which he 
wants to get rid of. 

Mr. Roruscuitp. From my understanding 

Mr. Youneer. Or how you are going to prevent a person from 
organizing a Green Belt operation and giving a 15 percent refund 
to his members. 

In this law, that is what bothers me and I do not see how you can 
prevent it. 

Mr. Roruscui. In this law, Mr. Younger, in my opinion, it would 
be very simple, very direct, either under the Boykin bill or the Harris 
bill. You see, the manufacturer can get an injunction against the 
discount operator. 

Mr. Youneerr. That is very true, if the manufacturer wanted to 
dothat. But, I haven’t yet seen a case where the manufacturers, even 
under the present fair trade laws, in the States, have exercised their 
full responsibility in enforcing and selling to whom they should sell 
to. That isthe difference. But we will pass that up. 

Mr. Roruscmitp. Mr. Younger, may I just say this: that, in the 
Kenosha case that I talked about a few minutes ago, two of the three 
manufacturers—and Wisconsin has a fair-trade law—two of the three 
manufacturers took remedial court action within 24 hours. One slept 
on his rights and in that connection on page 7 of my formal statement 
I urge a provision in either of these bills that manufacturers who do 
not-enforce their fair-trade rights should be deprived of them. 

Mr. Younger. That may not be the proper suggestion, but I think 
something has to be done. 

That is all, Mr. Chairman. 

Mr. Mack. I was just going to say, in looking over your list, I find 
Albert Myers of Myers Bros., in Springfield. 
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Mr. Roruscuiip. A past president of our association, sir, 

Mr. Mack. He is one of the outstanding retailers in my district, | 
If your membership is made up of men like Al Myers, you have q | 
very fine organization. | 

Thank you very much, Mr. Rothschild. | 

Mr. Roruscuiip. Thank you, sir. 

Mr. Mack. Our next witness is Mr. S. Walter Foulkrod of the | 


Pennsylvania Pharmaceutical Association. 


STATEMENT OF S. WALTER FOULKROD, JR., OF THE PENNSYLVANIA 
PHARMACEUTICAL ASSOCIATION, ACCOMPANIED BY LESTER § 
SAYLOR AND JAMES MACKEY 


Mr. Foutxrop. Thank you, Mr. Chairman. 

Mr. Chairman and gentlemen, I have not had an opportunity to 
prepare multiple copies of my statement. I am now prepared to give 
to the committee—and for which I apologize because of the shortness 
of time that I was commissioned to appear for the Pennsylvania 
Pharmaceutical Association—this one statement. 


My name is S. Walter Foulkrod, Jr. Iam from Philadelphia, and | 


am an attorney at law. 
Mr. Mack. Could I interrupt just a moment ? 


; vy , 
You still would have permission to insert your statement in the | 


record if you wanted to, Mr. Foulkrod, although you are entitled 
to read your statement. 

Mr. Foutxrop. I would like to have it inserted in the record, whatI 
am stating to the committee this afternoon, if I may do that. 

Mr. Mack. That will be taken down by the reporter and, of course, 
made a part of the record. 

Mr. FoutxKrop. Yes. 

Mr. Mack. What the Chair was trying to say was that, if the gen- 
tleman prefers to submit a statement for the record, then the entire 
statement will appear in the record in addition to any comments that 
he cares to make this afternoon. 


Mr. Foutkrop. I do not desire, sir, if it pleases the committee, to | 


submit a subsequent statement. 

This is a very brief statement and I would like to read it. 

Mr. Mack. You may proceed. 

Mr: Foutkrop. Mr. Chairman and gentlemen, my name is S. Walter 
Foulkrod, Jr. I am from Philadelphia, Pa., am an attorney at law, 
and my office is located at 1500 Walnut Street, Philadelphia, Pa., and 
I represent, insofar as this hearing is concerned, the Pennsylvania 
Pharmaceutical Association. 

The Pennsylvania Pharmaceutical Association is a nonprofit cor 
poration, the membership of which constitutes a majority of thé phar- 
macists and pharmacy owners in Pennsylvania. Without an excep- 
tion, these are small business and professional men. Now permit me 
to express to you the appreciation of the members of Pennsylvania 
Pharmaceutical Association for the privilege of presenting the follow- 
ing facts and conclusions in support of H.R. 1253. 

I shall not attempt to point out the inadequacies of the present 
Federal law or the ruinous, chaotic conditions in those States which 
do not have fair-trade laws at all or which do not:have effective fair- 
tradelaws. Other persons either have done or will do this. 
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Léss than a year ago the Subcommittee on Commerce and Finance 
of this: committee recommended the predecessor Harris bill, H.R. 
10527. The subcommittee, after many days of hearings and much 
study, concluded that its objectives and rights should be enacted 
into law. 
mR. 1253, on behalf of which I speak, incorporates certain revisions 
in order to obviate certain criticisms of H.R. 10527, and at the same 
time it retains the same purposes and guarantees the same rights. 

I have carefully studied H.R. 1253 and, as a lawyer, I am convinced 
and so state to this committee, that ifenacted,it will— a 

(a) Equalize rights in the distribution of merchandise identified by 
atrademark, brand, or trade name; and — anche 

b) Afford distributors of such identified merchandise an effective 
means whereby the sale of such identified merchandise at all appro- 
priate stages of distribution may be consummated at prices that are 
adequate to stimulate said distribution and low enough to enable 
distributors of such identified merchandise to compete effectively with 
those marketing goods of the same general class and to satisfy the 
needs of ultimate consumers. 

How this is to be done is set forth in the bill in complete and un- 
ambiguous language. 

I shall confine my comments to the conditions prevailing in Penn- 
sylvania. I shall do this with the knowledge that the same or com- 

arable conditions are duplicated in most if not all other States which 

ave fair trade. These conditions obtain because of the inadequacy 
and ineffectiveness of the basic fair-trade law of our and other such 
States. 

Technically, Pennsylvania is a fair-trade State in that there has 
been a fair-trade law on our statute books since 1935. Since that time 
the Pennsylvania courts have so construed our fair-trade law that 
the relief intended to be afforded by it has been nullified in several 
important respects. The relief intended was that of fair play in 
the marketplace through restoration of decent, moral sales practices. 
Now, however, many retailers in Pennsylvania who possess certain 
economic advantages are free to employ every competition-destroying 
device known to those who practice the law of the jungle. They may 
now with impunity offer nationally branded products as loss leaders 
for the purpose of luring customers to whom to sell unknown, sub- 
standard, discontinued, or deteriorated products at exorbitant prices. 

Recently the Pennsylvania courts have refused to restrain the giving 
of alleged premiums, be they coupons, trading stamps, or raffle tickets. 
These are costly devices to retailers. They are schemes in which 
only merchants with abundant capital can participate. Widespread 
Len of this type have imperiled the average retailer in Penn- 

vania. 

Mr Jennings, speaking for the Cooperative League of the USA, 
stated in substance that the results of the A. C. Nelson study as re- 
ported by the Bureau of Education in Fair Trade if taken at its face 
value, discloses no need for fair-trade legislation. 

I submit, sirs, that Mr. Jennings failed to understand the scope 
and objectives of the Nelson study. 

The Nelson study was to determine the effect of fair trade and price 
stability. It was not a study of economic loss to and’ frequent. de- 
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struction of the small businessman through loss leaders and predatory 


price cutting; accordingly, to argue that the Nelson study discloges | 


no need for fair trade borders on intellectual dishonesty. 

I think it is accurately reported that lately bankruptcies in oy; 
State involving smal] businesses, including small salen have in; 
creased at an alarming rate. Some of these insolvencies are direct} 


traceable to predatory price cutting, the unconscionable use of logs | 
leaders, and other such destructive practices. The small merchant | 


can neither compete. with nor retaliate against. these tactics. It ig q 


fact. that until recently the average drugstore net income in Pennsyl. | 


vania was only 3.8 percent to 4 percent of total sales. Any appre. 


ciable loss of sales volume or further reduction in basic rate of profit | 


could result in economic catastrophe for such small retailers, Never. 
theless, substantial sales volume is being transferred to those retail 
outlets who ean afford the initial costs of these nefarious merchandis. 
ing schemes, which costs are recaptured by foisting on an unsuspecting 


public unbranded, unknown, substandard, and often obsolete, de. | 


teriorated commodities at prices far in excess of real worth. 
It is a fact that during the last year, many manufacturers of mer. 


chandise identified by trademark, brand, or trade name have removed | 


their merchandise from fair trade in Pennsylvania. Sylvania flash 


bulbs are sold in many sorts of retail outlets in Pennsylvania. Most. | 


of these retail outlets are small businesses. Very recently Sylvania 
Electric Products, Inc., terminated its fair-trade agreements in Penn. 


eylvania. Since then, in Philadelphia I know and I suspect through. | 


out the State generally, Sylvania flashbulbs have been used by some 
large retailers as loss leaders to the detriment of the small retailer, 
This is unjust and ought to be branded unfair competition by Federal 
law. 

The Pennsylvania Pharmaceutical Association particularly sup- 
ports the Harris bill because the Harris bill, unlike the Boykin bil, 
gives to a competing retailer the right to bring an action to restrain 
his competitor from violating the fair trade minimum price and in 


that the Harris bill gives the right to sue to any person who ie be | 
be. | 


damaged by a violation of the Fair Trade Act. if this Harris bil 
comes law. 


Pennsylvania’s fair-trade law, as it is now construed, cannot pre. | 


vent this. Pennsylyvania Pharmaceutical Association, therefore, ap- 
peals to you to give expeditious approval to H.R. 1253. If you doso 
you will honor the just and the decent. You will lift up retailing 
in Pennsylvania and throughout the Nation to the level of fair deal- 


ing. You will honor the opportunity to sell the commodities of the | 
Nation’s reputable producers at a fair and reasonable price, and at | _ 


the same time receive a fair and reasonable profit. 

With me at this hearing this afternoon are Mr. James Mackey, 
chairman of the fair trade committee of the Pennsylvania Pharma- 
ceutical Association, and Lester S. Saylor, chairman of the associa- 
tion’s committee on legislation. 

Either Mr. Mackey or Mr, Saylor or I will be pleased to answer 
any questions your committee wishes to ask of us, and I respectfully 
submit that statement on behalf of the Pennsylvania Pharmaceutical 
Association. 

Thank you. 
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Mr. Mack. Thank you. 

Are there any questions? ) 

Mr. Rocers of Texas. Yes, Mr. Chairman, you spoke of the right 
of the person “— damaged to sue under the Harris bill. 

Now you are talking about the right to sue, insofar as it might be 
limited tosome infringement of the Fair Trade Act. 

Mr. FoutKrop. Yes, sir. 

Mr, Roerrs of Texas. But suppose a man got a hold of some de- 
fective Eli Lilly or some other product. Who would that individual 
suet He wouldn’t be covered by this bill as it is written, would he? 

Mr, Foutxrop. I think he would be covered by the Harris bill. 

Mr. Rogers of Texas. Who would he sue? 

Mr. Foutxrop. He would sue the person who was selling the Eli 
Lilly products for less than the manufacturer’s minimum retail price. 

Mer. Rogers of Texas. Well, suppose he wasn’t selling it for less 
than the minimum price? Suppose he was selling according to price, 
but it was defective and caused him to lose an arm. 

Mr. Foutxrop. I don’t believe, sir, then, that the bill before your 
committee would cover that condition or that situation, 

Mr. Rocers of Texas. Well, don’t you think we ought to protect 
that consumer in that respect ? 

Mr. Foutxrop, Indeed I do, but, I think we ought to take as many 
steps as we possibly can; and a big step in the right direction, in my 


| opinion, would be the Harris bill. 


oe eee 


Mr. Rocers of Texas, Don’t you think this—that if the manufact- 
urer of the product in question had the right to sue in the State, or 
someone acting for him had the right to sue, that the individual ought 
to have the right to sue the manufacturer ? 

Mr. Foutkrop. I believe that there would be, in the sale of that 
commodity, a warranty of merchantability—a warrant of fitness for a 
particular purpose. 

Mr. Rocers of Texas. That would be by the individual merchant 
selling it. 

Mr. Foutxrop. No; the consumer, the purchaser of it. 

Mr. Rogers of Texas. The warranty would be by the seller. I 


| mean, the consumer wouldn’t want to warrant anything. 


Mr. Foutxrop. The consumer receives the warranty. 

Mr. Rocers of Texas. He receives the warranty 

Mr, Foutxrop. That is right. 

Mr. Rogers of Texas. What I am saying is that the merchant who 
sells it is the one who issues in the warranty. 

Mr. Foctxrop. The one who gives it. 

Mr. Rocers of Texas. And the only one who could be a defendant 
in a suit, because he couldn’t get service on Eli Lilly. 

Mr, Foutxrop. I would say this: That under the Pennsylvania 
Sales Act, which is the uniform commercial code adopted in Penn- 


. sylvania, Eli Lily Co. would have a remedy against this merchant for 


selling substandard or deteriorated merchandise. 

Mr, Rocers of Texas. No; it is Eli Lily’s stuff that is substandard. 
It came out of their factory substandard. 

Mr. Foutkrop. Well, it is substandard because of the lapse of time? 

Mr. Rocers of Texas. I don’t know. The man wouldn’t have to 
know why if he bought some medicine produced by the Fli Lily Co. 
and it did something to him that it wasn’t supposed to do. 
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It is just like the polio vaccine we had so much trouble with. 
Mr. Foutxrop. I recall that. 
Mr. Rogers of Texas. Do you make all the people who do busines 
in Pennsylvania, manufacturing products—do you make them register 
and appoint an agent for service in Pennsylvania ? 
Mr. Foutkrop. Yes; if they are doing business in Pennsylvania We 
do under our corporation law. 


Mr. Rogers of Texas. But they don’t do business in Pennsylvania qs | 


the law presently stands if they sell the product to some distribute | 
under a brand name. Under the present law it is distributed by that | 
distributor and the manufacturer isn’t considered as doing business in| 
Pennsylvania even though his product is being sold there, is he? | 

Mr. Foutxrop. Let us assume that Eli Lily, under corporation lay 
is not doing business in Pennsylvania. 

Mr. Rogers of Texas. Yes. 

Mr. Foutxrop. Although in this case, they-actually are. 

Mr. Rocrrs of Texas. Yes; I understand that. 

Mr. Foutkrop. Now if this is a defective product when it leaves the | 
Ehi Lily factory, or one of their factories, then I think the Harris pil} | 
would afford no remedy to a competing retailer, no remedy to an in. 
jured consumer. 

Mr. Rogers of Texas. Don’t you think the injured consumer ought 
to be protected ? 

Mr. Fourxrop. I think they are protected under the Pennsylvania 
law with which this committee is not concerned. I do believe it 
should be protected on a national level; ves, I certainly do. | 

Mr. Rocers of Texas. Let me put it to you this way. We are talk. 
ing about the proprietary interest retained by the manufacturer and 
without that proprietary interest, according to the cases that have al- 
ready been decided, this law wouldn’t be worth the paper it was 
written on, would it? 

Mr. Fourxrop. To solve the problem you have cited ? 

Mr. Rogers of Texas. No; to solve the problem of fair trade. 

Mr: Foutxrop. Oh, I think it would, sir. 

Mr. Rocers of Texas. Without the proprietary interest on the part 
of the manufacturer or whoever retains that proprietary interest. 

Mr. Foutkrop. The proprietary interest under the cases recognized 
by the Supreme Court ? 

Mr. Roerrs of Texas. Well, this bill créates'a proprietary interest. 
In other words, if there is not a proprietary interest that canbe tied | 








onto the manufacturer, then the individual selling the product 
wouldn’t be bound, would he, under the present decisions? 

Mr. Foutxrop. That is correct for a substandard product. 

Mr. Rogers of Texas. No; I am talking about any product. It) 
doesn’t make any difference what it is. The proprietary interest fea- | 
ture has to be present in order for there to be a chain for the right | 
to file suit, if the product is sold for a substandard price. Isn’t that 
correct ? 

Mr. Foutxrop. That is correct. But will you, sir, bear in mind, 
that under even the Miller-Tydings amendment the Supreme Court 
of the United States decided that a manufacturer has a proprietary 
interest in his trademark. 


talk 
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Mr. Rocers of Texas. All right; but that is the proprietary interest 
that has to be present or there wouldn’t be any lawsuit, whether we 
decided it or the Supreme Court decided this. Isn’t that so? 

Mr. Foutxrop. That is correct. 

Mr. Rocers of Texas. In other words, there has to be a proprietary 
interest or you don’t have any connection where you can have a 
lawsuit. : 

Mr. Foutxrop. I agree with that. 

Mr. Rocers of Texas. All right, don’t you think in all fairness that 
if there is a proprietary right, that there ought to be a corresponding 
proprietary responsibility with relation to that product ? 

r. Foutxrop. Well, I do agree with that, but I also submit that 
you can’t do all things at one time. 

Mr. Rocers of Texas. I know, but we can try. 

Mr. Foutxrop. Well, fine. I submit the Harris bill does a good job 
insofar as preventing predatory price cutting. 

Mr. Rocers of Texas. Well, what I am talking about is there have 
been a lot of sales without protecting the consumer. Everybody 
seems to he interested in protecting the consumer, and I want to see 
that that is done. 

Mr. FoutKrop. I do, too, but I am here to speak on the proposition 
to protect the small businessman as well. 

r. Rocers of Texas. Well, don’t you think we can kill two birds 
with one stone, and we ought to do it? 

Mr. Fourxrop. If you can, I think you should. I don’t know that 
you can, however. 

Mr. Water. The uniform sales tax of every State protects the 
consumer against any deficiency in any product whether it is fair- 
trade marketed or not. 

Mr. Rogers of Texas. Against who? 

Mr. Watter. Against the one who sells it; and if he can get service 
on the manufacturer, his suit is a double suit. 

Mr. Rogers of Texas. Sure; but he can’t get service on the manu- 
facturer, can he? 

Mr. Waiter. He goes against the druggist. 

Mr. Rocerrs of Texas. Suppose the druggist is broke? 

Mr. Fou_Krop. May I give you an illustration, and that is, if this 
product is defective or deteriorated in some respects under Pennsyl- 
vania Uniform Commercial Code, which is a reenactment of the Sales 
Act, the consumer has a remedy against the man who sold it to him. 

Mr. Rocrrs of Texas. The man who sold it to him, an intrastate 
operation. 

Mr. Foutxrop. And the man who sold it to him has a cause of 
action against Eli Lily under Pennsylvania law. 

Mr. Rocrrs of Texas. Sure; but he can’t get service on Eli Lily any 
more than a consumer could. 

Mr. Fourxrop. I think he can. 

Mr. Rogers of Texas. How can he? 

_ Mr. Foutxrop. I told you, sir, that Eli Lily is doing business in 
Pennsylvania. 

Mr. Rocers of Texas. Oh, I know that; I understand that. I am 
talking about in a State where they are not doing this business. 

Mr. Foutkrop. Cutter Laboratories, in California, for instance. 
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Mr. Roazrs of Texas. Yes, sir. 
Mr. Founxrop. All right. 
Mr. Rocers of Texas. They are not doing business in Pennsylvania, | 
are they ? ’ es 
Mr. ioe, That is true. Then this is true: A retailer who | 
sold defective merchandise to Mrs. Jones, the consumer, would haye 
to institute the suit in California. 
Mr. Rocers of Texas. Sure. Well, why do you want a Federal fgiy. | 
trade bill then? Why don’t you make a State fair-trade bill in thege | 
matters, and handle it that way, unless you are willing for these map. | 
ufacturers who are interested in retaining proprietary product interest | 
to answer for the product they are selling under their name? 
Mr. FovtKrop. Well here we are talking about price maintenance, | 
minimum price maintenance. 
Mr. Rogers of Texas. Well, now, this is not contained or confined | 
to that or else somebody has been misleading me, because they have | 
been talking about protection of the consumer. If it is just price 
maintenance we are talking about, the protection of the merchant, not | 
the consumer, that is different. 
Mr. Foutxrop. We are talking about the protection of the con. 
sumer—to protect him. 
Mr. Rogers of Texas. In the quality of the merchandise? 
Mr. FoutKrop. Well, also against fostering off-the-hem substandard | 
junk. 
Mr. Roesrrs of Texas. That is right, and that is the reason he is not | 
protected unless he has a legal remedy that he can assert against the } 


product that was fostered off on him. Isn’t that right? 
Mr. Foutkrop. Well, it is right to the extent that I believe those 
two protections ought to be guaranteed to the consumer. 


party that claims to retain the proprietary interest in the defective | 


I don’t know that it can be done. I am against a lot of things that | 


I don’t think Congress can do anything about. I am against prosti- 


tution, against adultery. I don’t know that Congress can do any- | 


thing about it. 

Mr. Rogers of Texas. Not. under the Fair Trade Act. 

Mr. Foutkrop,.I don’t know, sir, I don’t know that under a fair- 
trade law Congress can do what you have suggested it do to protect 
the consumer in this regard; I don’t know. 

Mr. Rogers of Texas. Thank you very much. 


Mr. Youncer. Do I understand from your statement, that trading | 
stamps and various devices of that kind tend to destroy a fair-trade | 


maintenance on fair-trade prices? 

Mr. Foutxrop. It does, sir. It is a fact that for a retailer to dis- 
tribute the trading stamps in Pennsylvania it costs him 2 percent of 
sales. I participated in two trading-stamps suits in Philadelphia. 

Now the average small businessman in the drugstore, the hardware 
store, the small grocery store, under the profits we know to exist in 
the industry, which are facts before you, the smal] businessman can’t 
afford to participate in a trading-stamp scheme. It cannot be done. 
The Giant markets can. Big business can do it to the detriment of 
the small business. 
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Mr. Youncer. Well, that isn’t public information here. How are 
ou going to maintain the fair trade set by the manufacturer if the 
retailer gives trading stamps, and so forth ¢ 

Dothey not have an advantage ! 

Mr. Fovutxrop. They do, sir. They do have an advantage. 

Mr. Youncer. That is all. 

The CHarrMAn. Is it your understanding, Mr. Foulkrod, that this 
legislation would prohibit the so-called trading-stamp procedure? 

r, Foutkrop. Mr. Chairman, I am slightly in doubt about that. 
My best opinion is that it would. 

e CuarrMAN. And can you point out to me the language of the 
pill that would prohibit it ? 

Mr. Foutkrop. I can’t do that, sir. 

Mr. Rocrrs of Texas. Will the gentleman yield ? 

The CHAIRMAN. Yes. 

Mr. Rocers of Texas. Wouldn’t the situation rest upon the contract 
between the manufacturer and the individual and would prohibit 
that, because if he was giving stamps, this could be considered under 
this bill'as a reduction in price, because you were selling him merchan- 
dise plus a premium. . | 

Mr. Foutxrop. I think such an establishment of a minimum price 
with those terms affixed could be effective and legally enforcible, Mr. 
Harris, under your bill, which would, in effect, prohibit the trading 
stamps. ' Cae 

I can’t point out the language of the bill, but I think it is sufficiently 
comprehensive to give a manufacturer the right to stipulate it in his 
notice. 

The €narrman. All right; there is not a merchant that is dealing 
in stamps now that can, unless there is that agreement. The merchant 
issues a book, or catalog, or something and he gives it to the consumer 
and says: “If you get so many stamps with your purchases here, you 
ean go’pick out any one of these articles.” Now if you didn’t have 
that agreement, you couldn't have such trade in stamp operations 
under the present situation. 

Mr. Foutxrop. I do know that under the Pennsylvania Fair Trade 
Act, which has to do with local or intrastate commerce, there is no 
legal way to prevent, or to stop, or to restrain the issuance of trade 
stamps. 

Now trading stamps in Pennsylvania take two forms. 

One form, Mr. Harris, you have just described as after accumu- 
lating a number of them you take them to a redemption center and 
get a floorlamp or some other item. 

The CHairman. You do that only by agreement with whoever fur- 
nishes those articles to start with. 

Mr. FoutKrop. Well, the trading stamps and the articles and the 
redemption center. 

The-CuHairman. That is right. 

Mr. Fou.Krop. That is right. 

Mr. Mov.xrop. But there is one department store in Philadelphia 
that when you have accumulated a number of trading stamps, you 
then return them to the cashier’s office of the department store and 
receive a cash credit. 

The Cuairman. I think this would prohibit that. 
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Mr. Fou.xrop. I think so. 

The CuamMan, Yes. 

Mr. FoutxKrop. So do I, and that is why we like it. 

The Cuarrman. I think the legitimate trading stamp procedure 
where the merchant says: “Now when you buy $5 worth here I will give 
so many stamps. After you accumulate $100 worth of these stamps 
from purchases, then you are entitled to one of these articles described 
in this catalog which we let everybody know about and under an agree. 
ment with the manufacturer.” 

Now that kind of procedure would not be prohibited, in my opinion, 

Mr. Founkrop. Under the Harris bill? 

The CHarrMAn. Yes. 

Mr. Foutxrop. In my opinion, I believe the manufacturer could 
say under the Harris bill that the minimum retail price of Burroughs 
Wellcome anacin or Burroughs Wellcome empirin compound shall be 
such and such and that there shall be distributed no premiums, cou- 
pons, or trading stamps upon the sale of our product, if sold for that 
minimum price. 

I think your act is strong enough for that and I can’t point to the 
language of it. 

I have studied it many, many times, sir, with admiration toward 
you, Mr. Harris. 

The CHarrMan. Well, I think if it affects the price of whatever the 
article is, certainly it does not affect any premium that is brought 
about by the sales procedure whereby the product is given aner under 
the stamp procedure. Then that would not be effective. at all. 

Mr. Fou.xkrop. I believe, sir, that a trading stamp is an article of 
value and when you sell Burroughs Wellcome empirin compound for 
the minimum price and then distribute in addition to the commodity, 
something of value, you are reducing the minimum retail price under 
your statute. 

The CHairMAN. That is putting a very strange interpretation on it. 

Mr. Youncer. Mr. Chairman, may I have one question? 

The CHarman. Yes. 

Mr. Younger. If that is done and the manufacturer does permit 
trading stamps, then by virtue of that, you destroy the price main- 
tenance of that brand of article. 

Mr. Fou.krop. Under the new law. 

Mr. Youncer. No, if the manufacturer did not prohibit the ex- 
change and allowed Mr. A to distribute stamps, but Mr. B didn’t dis- 
tribute them, which was going on in the community, you would 
destroy the maintenance of the fair trade price of that. article. 

Mr. Foutxrop. I believe, you would. 

Mr. Youneer. That is right. 

Mr. Foutkrop. But not under the present law. 

Mr. Youncer. No, but that could be done if it was maintained. 

Mr. Foutxrop. I think so. 

Mr. Rocers of Texas. Will the gentleman yield ? 

Mr. Youncer. Yes. 

Mr. Rogers of Texas. What you are saying actually is that if you 
had a box of Strongheart dog meal and one merchant gave green stamps 
with it and another merchant gave a leash with it, there would be 
something of additional value in either case. 





This ] 

' enter int 
| of Sunb 
| Mr.F 
The ¢ 

| thatagr 
Mr. F 
The ¢ 
Mr. F 
The ¢ 
the use 
| pot it ¥ 
product 
I Now, 
Mr. 
The | 

{ read it 
| Mr] 
| The’ 
and pr 
the sta: 
for suc! 
Mr. ] 
The 
record. 
Mr. 

| stamps 
of han 
| don’t k 
| The 
} minum ¢ 
Itm 

| anythi 
| Mr. 
| passes 
| he pay 
| The 
| article 
Mr. 
The 
Mr. 
there. 

| chant, 
10 pet 
type o 

‘ 


| 





FAIR TRADE 699 


In other words, instead of getting a box of Strongheart dog meal 
for 85 cents, you got the leash to hold the dog with it also. 
Mr. FoutKrop. If it were given you to keep. 


lure Mr. Rocers of Texas. Why certainly. 

rive Mr. FoutKrop. I agree with you. 

Nps The CHarrMAN. Now, I don’t want, this record to go unchallenged 
bed | on something that by no stretch of the imagination can be read into. 

ree This provides that the manufacturer of Sunbeam, for example, can 


enter into an agreement and retain a proprietary interest in that brand 
on. | of Sunbeam from the manufacturer to the retailer. 

| Mr.Founkrop. Yes. Mi | 

The CHarrMAN. And so long as he maintains the price set under 
uld thatagreement, then it is complying with the law. 


ghs Mr. Foutkrop. Yes, sir. 

be | TTheCuarMan. Isn’t that so? 

ou- Mr. FoutKrop. I agree with that. 

am | The CHAIRMAN. Now, if that merchant has a program whereby, by 


the use of trading stamps, he might give the customer a Revere coffee- 

the | sot it would not have any effect on the sales price of that Sunbeam 
product that went to the retailer. 

rd Now, you tell me it would. 

: Mr. FoutKrop. Yes. 

the The CuamMan. It certainly would not. There is no way you can 

zht | ead it into it. 


{ 
ler | Mr, Rogers of Texas. Will the gentleman yield ? 
| The Cuarrman. Now Revere ware might object to it and come in 
of and prohibit, but on the other hand, Revere ware would not be into 
for | the stamp trading procedure if they didn’t enter into the agreement 
tY; | forsuch. 
ler Mr. Rogers of Texas. Will the gentleman yield there? 
The CuarrmMan. Well, yes, but I don’t want to continue to see this 
It. | record gothat way. I want to have it made clear. 
Mr. Rogers of Texas. If green stamps or yellow stamps or purple 
.. | stamps provide that when you get 10 of those stamps you get a pound 
nit | ofhamburger with it, now if that isn’t a premium on the product, I 
My | don’t know what it is. 
The Cuairman. It is not a premium on the product. It is a pre- 
= mium on the volume of sales that this man is doing. | 
. It might be Sunbeam razors, it might be a box of chocolate candy, or 
id | anything. 
ne | Mr. Rogers of Texas. But it is a part of the consideration that 
| passes from the merchant to the individual for the amount of money 
he pays. 
The Cuarrman. But it doesn’t affect the price of that particular 
article. 
Mr. Youncer. Will the gentleman yield ? 
The Cuairman. Yes. 
Mr. Younerr. The trading stamps are committed and used. Is 
there anything in this law at all that would prohibit a man, one mer- 
ou | chant, selling Manhattan shirts and giving trading stamps for say 
* 10 percent value to the purchaser, and another man giving a different 


| type of trading stamp that is 15 percent of the purchase price? 
392075945 


j 
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| 


| 


" z cies 
Mr. Foutxkrop. I think the manufacturer can prohibit it. He cay | h 
prohibit it in his agreement on notice, but let me lift this Proposition | Whe! 


a little higher, if I may. <¥ 
The CHarirRMAN. That is true. ) don't | : 
Mr. Foutkrop. Here is an electric percolator fair traded for $5, Washit 


' 
The manufacturer has stipulated that the minimum retail price of The‘ 
that electric percolator shall be $5. | answer 
Mr. Youncer. Yes. | Mr. 
Mr. Foutxrop. I advertise the percolator for $5 and with every | disagre 
purchase I give the purchaser 10 pounds of quality coffee. ‘| Mr. 
Now, I submit, sir, that that isa violation. Where do we then dray | Mr. 1 
the line from the extreme that I have given you down to perhaps the | The 
minimum in the trading stamp value in itself? I really don’t knoy | @¥Y®% 
There is a point where it becomes de minimis or the Pennsylvania | Mr. 
Supreme Court has said it is, it is of unimportant consequence and} 
is de minimis in value. Thea we are not to concern ourselves with it. | a 
That. is the case that I was involved in last year, but I think it was | 
possible under the splendid wording of the Harris bill for the man. | STATE 


facturer to say, there are no premiums, no additional consideration, | MAS 
and that is one of the reasons, sir, why we are for the Harris bill, PAN 

rm 1 . J . | 

Phe Cuatrman. | think you are right. I think that they canmake} — .Y. 
that a requirement of the agreement between them. 

Mr. Fou.Krop. Yes, sir. Mr. 


Mr. Youncer. That is a point that I agree with. If the manufa.! of Ket 
turer does make that a part of his contract, that retailer cannot igsue{ The 
stamps for the sale of this article, but in doing so he is preventing the | advise 


use of stamps. :| es 
Which is the same point we made before. answe 
Mr. FoutKrop. Oh, yes, I agree with you. The 
Mr. Youncer. On the other hand, if he doesn’t prohibit the useof| Mr. 


stamps in the sale of his article, the retailer is eventually giving | manag 
premiums of one kind or another that will destroy the maintenance of Elgin, 


the fair price of his article. ances, 
Mr. Rocers of Texas. Will the gentleman yield ? | matic 
Mr. Youncer. Do you agree? are st’ 
Mr. Foutkrop. I agree with that 100 percent. And I think the|  toaste 
manufacturer will realize your point. turing 
Mr. Rogers of Texas. Isn’t it a fact that that same manufacturer! make 
would have to make the same identical contract with everybody? | before 
Mr. Foutxkrop. Oh, yes. ER. 
Mr. Rocers of Texas. He can make different contracts, however. | The 
Mr. Youncer. Oh, no, he couldn’t. manu 


Mr. Rocers of Texas. What would you do in the situation of cloth-| resale 
ing? When I was a boy they always fixed the trousers with cuffs on | States 
them for free, and they also gave you a belt with it. They quit giving} witho 
the belt and now they quit fixing the trousers for free. They charge | conti 
you for putting the cuffs on. ' of th 

Suppose ‘you sell a man a suit for $39.39, which is what the manu-| since 
facturer said was the price, and the merchant says, well, I will just! tion, : 
put the cuffs on them for you and won’t charge you anything. well 

Now, he would be in violation, wouldn’t he? / we st 


Mr. FoutKrop. Mr. Congressman, being a lawyer from Philadel-| perm 
phia, I must confess to my inadequacy in not knowing all the anwers.| natio 


I will have to guess at some. | and ¢ 
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Where I do business, they put cuffs on for free. | ! 

Mr. Rocers of Texas. For free. W ell, that is interesting. They 
don't do it here in Washington. They did back in Texas, but in 
Washington I pay 75 cents for it. ; 

The CHAIRMAN. I always thought that a Philadelphia lawyer could 

r any questions. 

nM. Foczknon. No, sir; that is absolutely false. There I must 
disagree with the chairman. 

Mr. Youncer. That is all I have, Mr. Chairman. 

Mr. FoutKrop. Thank you very, very much. 

The CHatrRMAN. It is always a pleasure to have a Philadelphia 
lawyer disagree with me. 

Mr. Foutxrop. Well, only on that one point, sir. 

Mr. CuatrmAn. Thank you very much for your testimony. 

Mr. Foutxrop. Thank you, sir. 


STATEMENT OF SCOTT C. REXINGER, SALES MANAGER, TOAST- 
MASTER DIVISION, McGRAW-EDISON CO., ELGIN, ILL.; ACCOM- 
PANIED BY FRANK CARR, KENYON & KENYON, NEW YORK CITY 
N.Y. 


Mr. Rextncer. Mr. Chairman, I have with me here Mr. Frank Carr 
of Kenyon & Kenyon, our counsel. 

The CuarrMAn. Are you to testify also, Mr. Carr, or do you just 
advise ¢ 

Mr. Carr. My intention is only to advise, but I will be happy to 
answer any questions you may have. 

The CuarrMANn. Very well. You may proceed, Mr. Rexinger. 

Mr. Rextncer. My name is Scott C. Rexinger and I am the sales 
manager of the Toastmaster division of the McGraw-Edison Co., 
Elgin, Ill. We now manufacture a complete line of electric appli- 
ances, but you are probably most familiar with the Toastmaster auto- 
matic toaster which we originated 40 years ago. Toastmaster toasters 
are still recognized as the Nation’s largest selling and highest quality 
toasters. Between 1,200 to 1,500 people are employed in the manufac- 
turing and selling of our appliances. We operate five factories to 
make these products. I have requested this opportunity to appear 
before you in order to testify in support of the proposed legislation, 
H.R, 1253, the Harris bill. 

The Toastmaster division of the McGraw-Edison Co. was the first 
manufacturer in the electric appliance industry to establish minimum 
resale prices on its products under the fair-trade laws of the various 
States in 1937, and has continued this merchandising policy almost 
without interruption until February 1958 when we reluctantly dis- 
continued fair trade on a national scale. It was largely the result 
of this policy that Toastmaster achieved its national preeminence 
since it resulted in broad national distribution, large volume produc- 
tion, and low manufacturing cost. On the basis of that experiece as 
well as our recent experience without fair trade after February 1958, 
we strongly advocate the passage of Federal legislation which will 
permit the establishment of reasonable minimum resale prices on a 
national scale by any manufacturer who has created consumer demand 
and acceptance for products bearing its trademark. 
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We honestly believe that Toastmaster’s own reputation and good. 
will are being daily eroded by the practices of retail dealers who Use 
our nationally branded merchandise, Toastmaster appliances, ag Jog 
leaders, resulting in sales with practi “ally no profit to them, This! 
joss-leader merchandising practice is used to attract consumers jnty 
stores in order to sell them other merchandise on which the store | 
make a profit sufficient to give them a normal markup, plus enough | 
to defray the loss on Toastmaster. Most important, however, is that | 
when our products are used as loss leaders by the large retailers wh, 
have other merchandise to sell, this practice definitely discourages th | 
large number of small retailers, such as hardware stores, appliange| 
stores, and jewelry stores from handling our products. The net result | 
is that Toastmaster appliances, as well as the billion dollar electri: 
housewares industry will end in the hands of a relatively small number | 
of large retailers, thus causing the demise of the many thousands of | 
small dealers who formerly handled electrical appliances. 

Our business depends upon distributing our products through both | 
wholesale and retail channels. The economic structure of the busines; | 
is founded upon the premise that through national advertising of theg | 
high quality products, retailers and distributors are encouraged to | 
handle them, knowing that the demand has already been created and | 
a reasonable profit lies in both stocking and selling them. Unles | 
these retailers and wholesalers can be assured of making a reasonable 
profit, many will not handle the products, and others will take steps | 
to deemphasize their sale. 

No economic genius is required to appreciate why the majority of | 
retailers will not handle products on which they do not make a profit: 
therefore the necessary result is that most retailers simply refuse to 
handle the product any longer. On the basis of indisputable evidene 
collected in the single year since we terminated fair trading ona 
national scale, we estimate the number of dealers handling our prod- 
ucts has decreased from 25 to 50 percent. In other areas where we 
were compelled to discontinue fair trade prior to February 1958 | 
the number of dealers handling our products has dropped off even | 
more. 

On the basis of our experience during the past year without fair 
trade, it is significant to mention that. even the so-called discount 
houses who have opposed the principle of fair trade, have now reduced | 
the size of their small appliance departments, and have turned to 
merchandising other lines, such as soft goods, on which they can make | 
a profit. 

We all recognize that if Toastmaster products were sold in another 
manner, such as directly to retailers, or directly to consumers, or by| 
door-to-door selling, effective minimum resale prices could be estab- | 
lished thereby and we would be free to discontinue selling to those 
retailers who did not respect our trademark and the goodwill that) 
we have created for it. We could then simply refuse to sell to people 
who utilized our products as loss leaders and bait to rob other retailers | 
of business. However, because it is only practical to sell through dis- 
tributors in this industry, manufacturers are prevented from doing | 
what other manufacturers can freely do, without legal censure: that 
is, effectively establish reasonable minimum resale prices. 
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Td like to — out here that in order for us to make our products 
available to the masses, it requires the services of hundreds of distrib- 
utors, through thousands of dealers, to reach millions of consumers. 
We believe in our system of distribution and of the essential services 
rendered by the dealer and distributor, but for these services, they 
are entitled to a profit, which is the means for providing a livelihood 
for employers and employees. Some opponents of fair trade take 
the stand that prices will soon reach a satisfactory level, with profit 
toall. We cannot assume this, for experience has proved otherwise. 
For example, if water were allowed to try and reach its own level in a 
defective receptacle, it would soon be empty and bone dry. Products 
without profit soon become of little or no interest to dealers and dis- 
tributors because they then lack the prime essential for his very exist- 
ence, a profit. >? 

In summary our experience without fair trade indicates a steady 
and rapid decrease in the number of retailers handling our products 
once they discover we are unable to protect them from price cutting— 
and assure them a profit. This will most assuredly result in the retail 
appliance business being handled by a few stores in each market. It 
will also most assuredly result in a steady and rapid decline in the 
number of dealers handling any appliances, until the number of hard- 
ware stores and other stores in which you can buy small appliances 
will be reduced to merely a few in number in each marketing area. 
This hardly seems consistent with the national policy against monopo- 
lies. 

I have not heretofore referred to any specific figures to support 
our position. It would require too much of your valuable time to have 
me catalog the figures, but here is a typical example of what happens 
toa nationally known product when the manufacturer cannot legally 
establish the resale price: Just last week a large eastern department 
store was selling our popular 1424 Toastmaster toaster at $11.89, the 
distributor cost of which is $11.72. At best this would represent a 
$0.17 profit, but it is actually being sold at a loss since it first had to 
be handled by a distributor and presumably at a small profit by him. 
Actually, neither the distributor nor the dealer are seihing a profit, 
and neither one likes this present state of affairs. In this same area, as 
might be expected, we estimate that the number of dealers now han- 
dling our products has decreased by more than 50 percent during the 
past year due to this chaotic marketing condition. Many of the re- 
maining 50 percent are only carrying our appliances as an accommoda- 
tion—never in volume, and often hidden from view so that the cus- 
tomer may be discouraged from purchasing such a profitless product. 

Might I stop here and just show a couple of ads. I happened to 
bein New York on Sunday, March 22. Here is a rather fine depart- 
ment store, Abraham & Strauss, who ran a full-page ad. At the 
top of this page they say: “A. & 8. stocks up with new discounts every 
day,” and they use our product. They say: 

Our comparison shoppers report day-in-day-out no lower prices anywhere on 
the famous model 1B24 popup toaster. The manufacturer’s list price is $17.95 
and our low price is $11.87. But this is only one example of our famous brand 
values. You get hundreds of others at equally exciting discounts. 

So they are using the Toastmaster toaster to tell the public come in 
and we will give you low prices on everything else. But there isn’t 
a famous name brand item on the rest of this page. Here (indicating) 
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hangers, brass rails to make any kind of a cot a usable bed, curtains 
and down here (indicating) they got a Grand Co’s ad of inferig, | 
appliances. Gentlemen, I am in the appliance business and I don} 
know what Grand Co. is. But our product is used to advertise other 
products that are really unknown. They will make a profit on tha | 
and they will make up the loss on the Toastmaster. 

Here is another ad (indicating). This was shown to you, I belieye 
yesterday by another man who testified here. It was in the Ney | 
York Times on Friday. The Toastmaster toaster in here is $19.88 | 
That is our 1B24 toaster. The suggested manufacturer’s price jg 
$19.95. Thisis Friday morning. I was in astore on Thursday night 
at another store, a large department store, and their price was $11.39, 
I mentioned that here. Here is another one at $12.88. So this price 
is also below the dealer cost. The dealer cost is $13.47. How can the 
small dealer exist in this kind of an economy? There are other 
products here—I won’t mention names—that are below distributor 
cost, below the factory cost. 

Here (indicating) is one that is below the factory cost. Here js— 
I saw this also on Friday, March 20—Grand opening of Frendly 
Frost Stores, the Frendly Frost Stores grand opening sales. Over 
here (indicating) they have Frost Early Bird Specials. They tell 





them to come early because they will be out of them very soon and | 


probably they will. They have a General Electric appliance jp 
here at $9.99. The distributor cost, I know, because I am a com. 
petitor, is $10.24. 

Here is one more and it is the last one. Here (indicating) is an 
ad by Gimbel’s, a very fine store leader, “Nobody, but nobody, under. 
sells Gimbel’s on these Toastmaster appliances.” The prices are lov, 
This one down here (indicating) is $9.94. This is the 1B24 Toast 
master that A. & S. had in that other ad at $11.87. This is below our 
distributor cost of $10.33, below the cost we ship from Elgin, Il. 

Here is another example with regard to the demise of the small 
dealer in an area without fair trade. Back in 1952, in a mid-western 
State, there were 1059 dealers who purchased Toastmaster products 
through distributors during a summer campaign. The fair-trade law 
of this State was declared unconstitutional in late 1955. Price cutting 
immediately started. Now, let’s see what has happened in the last 3 
years, 1956-58. Last year, 1958, only 169 dealers purchased Toast- 
master products during our summer campaigns * * * a big 84 per- 
cent decrease in the number of participating dealers as compared to 
1952. This is an appalling picture, and the discouraging thing about 
it is that it’s getting worse instead of getting better. This is the 
situation in an area without fair trade and without profit to the 
retailer for over 3 years. 

In addition to the decreasing number of retail dealers, the number 
of Toastmaster active distributors has likewise decreased by an esti- 
mated 25 percent during the last year—due to pressure by retailers 
for lower prices, thus in effect requesting the distributor to operate at 
little or no profit. Many distributors have succumbed to this pressure 
which has now resulted in many no longer handling electric house- 
wares. As a point of particular interest during the past 2 weeks, 
three major distributors of ours, one in Seattle, one in San Franciseo, 
one in Boston have dropped their entire housewares and electric house- 
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wares departments, with one of them going out of business entirely. 
This distributor, incidentally, accounted for over 40 percent of our 
total volume 1n that marketing area. This is not a local condition, 
and it will continue unless profit is restored to this industry. 

In conclusion, we submit for your consideration the fact. that the 
electric housewares and nonelectric housewares industry is in a very 
chaotic, unstable, and profitless state of affairs. Therefore, we recom- 
mend the passage of Federal legislation which will enable us to pro- 
vide an effective resale price-maintenance program and prevent unfair 
competition in the products bearing our trademark. ; 

Thank you, Mr. Chairman. I would like to answer questions if 
there are any. 

The CHarrMAN. Thank you very much, Mr. Rexinger. 

Mr. Rocrers of Texas. I notice that this is the Toastmaster division 
of the McGraw-Edison Co. What is the corporate structure of that 
company f ; at 

Mr. Rextncer. Well it’s a parent corporate organization but there 
are a lot of divisions of the company. 

Mr. Rocers of Texas. I mean is the Toastmaster division, a separate 
corporation / ’ oe ? 

Mr. Rextncer. It is a division—not a separate corporation, no. 
The parent company is the McGraw-Edison Co. and there are divisions 
such as one manufacturing company in St. Louis. 

Mr. Rocers of Texas. And these are trade names, are they not? 

Mr. Rextncer. The Toastmaster is a trademark and a trade name. 

Mr. Rogers of Texas. Well the legal entity is the McGraw-Edison 
Co.? In other words, if a man had a lawsuit because a defective 
Toastmaster threw a piece of toast out and hit him in the eye, he 
would have to sue the McGraw-Edison Co. ? 

Mr. Rexrncer. Yes, sir. 

Mr. Rogers of Texas. Where is the home office of that company ? 

Mr. Rextncer. Our division is at Elgin, [l., and that really is the 
home office of the company. 

Mr. Rocers of Texas. Well does McGraw-Edison have the right to 
do business in Illinois insofar as the manufacturing of Toastmaster 
products are concerned ? 

Mr. Rextncer. Oh, sure. 

Mr. Rocers of Texas. As a corporation ? 

Mr. Rextncer. Yes, sir. 

Mr. Rocers of Texas. In other words, you would be subject to suit 
in Illinois if someone had a cause of action against the McGraw- 
Edison Co. 

Mr. Rextneer. I would say I think so. I can’t answer all those 
questions—I am not an attorney. 

Mr. Carr. Yes. 

Mr. Rexincer. That’s our corporate problems, and so forth. 

Mr. Carr. If I might add 

The Cuamrman. Identify yourself for the record, first. 

Mr. Carr. I thought I had already done so. My name is Francis T. 
Carr. I am with Kenyon & Kenyon, 165 Broadway, New York, and 
Tam counsel to the McGraw-Edison Co. 

If you are directing your inquiries again to the question of liability 
of the manufacturer for defective merchandise, the McGraw-Edison 
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Co. is not opposed to any such provision that you might wish to py | 
in the bill. However, in the event something should happen to on 
of the appliances manufactured by them and suit were institute | 
against any retailer, any seller of the product, the McGraw-Edison 
and any manufacturer of appliances is in no position not to come jy 
and defend that suit immediately. 

Mr. Rogers of Texas. Yes; but I mean they are not under a legal 
liability to do it. 

Mr. Carr. To come in and defend the suit? No sir; they are noj. 

Mr. Rocers of Texas. It is simply a moral responsibility which | | 
think many of the manufacturers would assume. 

The CuHatrman. Would the gentleman yield ? 

Mr. Rogers of Texas. Yes. 

The Cuairman. If McGraw-Edison were to sell a product. through 
a retailer, and a consumer would have damages against the retailer 
that sold him that product because of a defect or some other reason for 
it, would not the retailer have a right to make a claim against MeGray. 
Edison ? 

Mr. Carr. Yes, sir. All they need to do, Mr. Chairman, is write yg 
and we take care of any defective products. 

Mr. Rogers of Texas. Then if a retailer lived in Texas and McGraw. 
Edison wasn’t doing business in Texas, they would have to go to | 
Illinois to sue them ? | 

Mr. Carr. What was that question, sir? 

Mr. Rocers of Texas. Mr. Carr, if MeGraw-Edison denies liability, 
the dealer says I have been cost $10,000 here because of a defective | 
toaster, and McGraw-Edison says they are not going to take respon- 
sibility for that, he would have to go to Illinois or to Maryland or 
some other State where they provide services in order to sue? 

Mr. Carr. Yes, sir. I might point out that MeGraw-Edison Co. is | 
authorized to do business in perhaps half of the States. 

Mr. Rocers of Texas. I was going to ask that question next. But | 
you wouldn’t have any objection to a provision in this bill which re- 
quired you to perform as an agent for service in any State in which 
you did it if your products were protected by this type of legislation! 

Mr. Carr. None at all. They are ready to stand behind it in any 
event, without the bill. 

Mr. Rextncer. Without the bill, we stand behind it. 

The Cuairrman. Well, do you know what the effect would be insofar 
as the manufacturing industry generally is concerned if there were a 
requirement for registration and appointment of an agent in each 
State that the manufacturer does business in that State ? 

Mr. Carr. No sir; I wouldn't pretent to know. I feel that there may 
be tax disadvantages to this procedure, and I don’t feel that they | 
should necessarily be interlinked. In fact, I think they shouldn't be | 
interlinked. I think they have no necessary relation to one another 
at all. However, if this committee decided that they wished, in order 
to pass this bill—if they had to put in such a provision, we would not 
oppose it. Do you understand me? 

Mr. Rocers of Texas. Yes, Mr. Carr, if you will excuse me a minute, 
Why don’t you think they should be interlinked? Don’t you think 
that the consumer of this product, if the manufacturer of the produet 
is protected in price by a fair trade bill, that the consumer that pur- | 
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chases that ought to at least enjoy a certain right of protection in this, 
also, to where he can assert his legal right without having to chase 
q manufacturer around and across State lines? 

Mr. Rexrvcer. As far as I know, they have their legal rights against 
usat any time regardless of the State. 

Mr. Rocers of Texas. Well, if they couldn’t get service on you—if 
you were in Louisiana and they were in Texas—they would have to 
go to Louisiana to file suit. Now the thing is, let’s say, the Toast- 
master is a group that wants to stand behind their product, and we 
have lots of good manufacturers in this country, but on the other hand 
we have lots of manufacturers that would want to avail themselves 
of this and create a buffer between themselves and the consumer. And 
it has been done in instance after instance. And that is the reason 
that I think if a proprietary interest is going to follow the product 
from the manufacturer, a corresponding proprietary responsibility 
ought also to be present; and I think it is. I think it would be one 
of the finest advertising mediums a man could have if you say: “We’re 
standing behind the product and we’re ready to show our good faith 
in it—not from a moral responsibility but we’re legally liable to stand 
behind it.” 

Mr. Carr. Well, we are. We are perfectly willing to do that. 

Mr. Rogers of Texas. I mean in the State in which it is sold. 

Mr. Rextncer. It might mean that you would have some manufac- 
turers that wouldn’t use the advantages of the proposed Federal Fair 
Trade Act. There might be some manufacturers—you say there are 
some that would not stand behind their product as such or do not, 
well, would not guarantee or stand up against a liability, and there- 
fore they might not usethe bill. Is that nght? 

Mr. Rocrers of Texas. You mean they might not file? 

Mr. Carr. It would sharply limit the number of fair trading man- 
ufacturers. 

Mr. Rocers of Texas. Well, of course. 

Mr. Carr. I am not at all certain of the tax aspect of it. I don’t 

retend to be a tax specialist, and I can see that if the registration 
or the purposes of this bill should involve the company in being 
subjected to taxes by that State, by each State, you might defeat 
your own purpose. You pass the bill but render it impossible for 
many manufacturers—not for ourselves, I don’t think—but for many 
manufacturers to not take advantage of the bill because it would be 
prohibitive in cost. 

Mr. Rocrers of Texas. You mean from the State tax standpoint? 

Mr. Carr. Yes, sir. 

Mr. Rogers of Texas. Well, I think that could be very easily worked 
out as far as the various legislatures are concerned if there were a 
conflict. 

The CHairman. Well, I don’t want to get into an argument for the 
record about something I don’t know anything about. But did not 
the Internal Revenue Service issue an order on this a few days ago? 

Mr. Carr. I don’t know. 

Mr. Rextncer. [ am not aware of it. 

The CHamman. It was the Supreme Court, wasn’t it, that passed 
on it and held that a company was subject to the taxes of a State 
to the extent of the business they did within that State? 

Mr. Youncer. That is right. 
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Mr. Carr. Entirely apart from whether you register and do bys. 


ness or not? Is that what you mean ? Mr. : 

The CuarrMan. Well, whether you were doing business in a Stat. i Mit 
or not. I forget the name of the company. ; should f 

Mr. Youncer. I do not know the name of the company, either; by eo | 
I received a letter from home from a company which was doin was Bi 
business in 48 States which said: “We can’t afford to file income taye orrule 
in 48 States.” X® | a bottle 


; it} re 
Mr. Rocrrs of Texas. That is one of the very questions here, is the | 4 Pe 


proprietary interest of the manufacturer, and if that proprietary inter. | iY Pe 
est extends to that product and is construed as such it wouldn't make | 3 
a difference whether you were registered in that State or not. =. ' 
Mr. Carr. That is quite right. -_ 
Mr. Rogers of Texas. That is the difficulty, and that is the reagoy My. 
I don’t think there will be a conflict from the tax standpoint. ra 
The Cuarrman. If the decision of the Supreme Court, as I under. d , 
stood it to be the other day, would stand, I don’t think it would make | a 
any difference. ‘ ha 
Mr. Carr. I quite agree. = r 
Mr. Youneer. I didn’t catch in this testimony what the effect of the | aie 
loss of your distributors has been in the production of your articles, cams , 








Mr. Rexrncer. Well, if we lose distributors—you see, we sell only Th 
through distributors ; , 
Mr. Youncer. Yes. But how many Toastmasters did you manufac. | I 
ture in 1958 and how many in 1957? re 
Mr. Rextncer. What was that? lag n 
Mr. Youncer. Toastmasters. — 
Mr. Rexincer. How many did we manufacture? The 
Mr. Youncer. Yes. 


Mr. Rextncer. Well I would rather not answer that question. You | oe 
know those are confidential company (pause). Our business did in- | : ie 
crease, if that is what you want to know. Our business did decrease | tin. 
in 1958 over 1957. It is bound to when you have a smaller number of | aa 
distributors. We needed so many distributors. We planned through | Th 
on a limited distribution program to handle the distribution of our stam] 
product to the many thousands of retailers. rice 

Mr. Younger. Then your business went down accordingly ? P Mr 

Mr. Rexrncer. Well, when you lose a distributor in one territory Th 
that does 40 percent of your business, which just happened last week, | 4 fac 
it is bound to until you find some way of making it up, and it is noteasy | yy 
to do. | the ¢ 

Mr. Youncer. Would you consider the question of issuing trading + not} 
stamps as affecting your maintenance of the fair-trade price on your | pren 
Toastmaster ? | you 

Mr. Rextncer. Well, while I listened to the previous discussion, | pern 
we never had too much trouble with that before when we fair traded. | }ptoy 
I don’t know what we would do now, but I know we could, of course M 
any manufacturer can, write that into their contracts, that either that M 
is the price and no other tie-ins or trade-in stamps or we may make M 


no reference to it whatsoever. + part 
Mr. Younger. Well you say you did not have too much trouble. | ¢hin 
Did you have trouble before the fair trade was discontinued ? | may 
Mr. Rextneer. Near the very end—isn’t that right, some? | don 

} 
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Mr. Carr. Yes, sir. Just prior to the time that we discontinued 
fair trading there were some questions raised as to whether or not we 
should permit the giving of trading stamps. In other words our cus- 
tomers raised this question. We had felt prior to this time that it 
was de minimus. You will appreciate that when you are selling an 
electrical appliance the price 1s much higher than if you are selling 
a bottle of aspirin. And with respect to that price this 2 percent or 
a) percent isn't very great and didn’t enter into our marketing pic- 
ture particularly, as I recall it. . 

Mr. Rextncer. That is right; yes, sir. 

Mr. Youncer. Would you consider the acceptance of trade-ins as 
destroying the fair-trade price? ; 

Mr. Rexincer. Yes. ‘That would destroy any fair-trade price. 

Mr. Youncer. That is all, Mr. Chairman. 

The CuarrmMan. How would a legitimate trade-in destroy a fair- 
trade price ¢ 

Mr. Rextncer. Well, if the price on a toaster is $29.95, and if we did 
not have that in our program and we had established minimum resale 
price of $29.95 or $19.95, we have several models of toasters, any 
trade-in would be a means of circumventing or violating the fair- 
trade price. 

The CuarrMANn. That would all have to be taken care of and an 
agreement worked out between the manufacturers, distributors and 
retailers, wouldn’t it? 

Mr. Rextncer. We could—we have often thought about it before 
in fair trading for years of having a fair trade-in program like on 
other appliances. 

The Coarmman. In other words, if the manufacturer did not include 
it in his agreement with the retailers then the trade-ins or the trading 
stamps, and so forth, would not be affected at all, would it? 

Mr. Rextncer. I didn’t understand that quite. If we didn’t have 
it in our contract and we establish a minimum resale price with no 
reference to the trade-in, then they must be sold at that price. 

The CuarrMan. Yes, that is what I say. But what you do with 
stamps or something else wouldn’t make any difference so long as that 
price is maintained on that article in accord with the agreement ? 

Mr. Rextncer. That is right. 

The Cuarrman. And that is the crux of this whole thing, and it is 
a fact. 

Mr. Youncer. Well, Mr. Chairman, you have to take one horn of 
the dilemma or the other, don’t you, as a manufacturer? If you do 
not put in the contract the prohibition against trading stamps or 
premiums of various kinds so he must sell for cash at that price, then 
you permit those retailers to issue stamps? On the other hand, if you 
permit him to issue premiums of any kind or trade-ins, sooner or 
later that will destroy your fair-trade price ? 

Mr. Rextncer. Sir, we wouldn’t allow any trade-ins. 

Mr. Youncer. I know. But if it were allowed. 

Mr. Rexincer. Well, if it were allowed we would have to make it a 
part of our contract and then anybody would be able to do the same 
thing. You would have the proposition of old toasters lying around 
maybe for 60 days and everybody is on the same basis. We never have 
done that and we wouldn’t probably because of the problems involved 
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and it is a practice we wouldn’t want to start. And besides peop ynder 
don’t trade in toasters. State co! 

Mr. Carr. This may be a question which must be left open by thy} 4 7 
legislation as well as any other legislation, namely, whether or pg price 6 
what is given amounts to a discount within the meaning of the umpetit 
statute. And we're perfectly prepared to adjust our program whid| or Vern 
would be acted on concurrently almost with this legislation. We wil], argumel 
adjust it to any court decision. econom 


The CHarrMan. In other words, what it would do is it would give | ae 
you the right to prohibt unethical discount practices, throttle price purpose 
cutting practices, and so forth; wouldn’t it? under I 

Mr. Carr. Yes, sir. 6. A 


The Cuatrman. Whether it was trading stamps or trade-in toaster ue 
or whatever it might be. Commis 
Mr. Carr. Principally it would give us the right to prevent om | high vo 
retailer to use price alone as a club against another retailer. Weway!) —%™! 
to get them on par pricewise. As to services, they can compete al oo 


, ngage 
they want. One fellow can be a nice fellow on services and the othe When : 
fellow a terrible man. That is their business—not ours. up, he 
The Cuarrman. Our next witness is Prof. Ralph Brown, of the i 
“ale Taw Sec outlays 
Yale Law School. cai 
| ureoft 

STATEMENT OF PROF. RALPH S. BROWN, JR., YALE LAW SCHO,) & 7 
NEW HAVEN, CONN. | see 

tsi}. ‘ ; this bi 

Mr. Brown. Mr. Chairman, my name is Prof. Ralph S. Brown, Jr, dee 


r ‘ Tr F ‘ r » | + 
of the Yale Law School, New Haven, Conn. Knowing that I woul 9. W 
be heard only very near the conclusion of these hearings, I have pr} that 
pared and submitted to you a very brief statement. I would liket| “ 


touch on some points of it and also expand two or three points briefly saat 
in the light of what I have heard today since I have been here. 10. 1 
The CuarrMan. Your statement will be included in the record. which 
Mr. Brown. Thank you. oe 
(The statement referred to is as follows :) | ie 
SUMMARY STATEMENT SUBMITTED BY PROF. RALPH S. Brown, Jr., YALE Law Pre 
Scnoot, New Haven, Conn. stand 
much 


1. My appearance before the committee is purely in an individual capacity, | 
as one who has made a continued study of the law and economics of resale price | of ge 
maintenance, and from that study has reached conclusions that are shared bythe} tont 
overwhelming majority of law teachers and economists who have taken a position the te 
on the subject. As a representative group of university teachers of law andof 
economics said in 1952, in a statement submitted to the Senate Committee on In- ft 
terstate and Foreign Commerce, “We support the outright repeal of the Miller. | Oren 
Tydings Act. Resale price maintenance has no place in a society which de but 


Now 


pends on the competitive market as a major instrument for determining price} conce 

and output.” | “bias 
2. The exemption from the antitrust laws in favor of State resale price mait- nesse 

tenance laws, created by the Miller-Tydings Act and strengthened by the Me e 


Guire Act, is a serious enough invasion of the policy of the antitrust laws. Now the s 
it is proposed, in the bill under consideration, to go much further. The Congress form 
is in effect asked to repeal the Sherman Act in its application to price competi Thos 
tion at the wholesale and retail level. them 

3. Further, the Congress is asked to make an extension of its power to regulate a 
commerce, so as to impose a national price-fixing policy on the people of the} cons 
States that have never authorized resale price maintenance, and on the 15 «| most 
more States whose courts have found that resale price maintenance, as enforced i 
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ynder the standard fair trade laws, violates the due process clause of their 
itutions. s 
a advanced for this proposed national endorsement of private 

+ fixing are either spurious or exaggerated. Consider first the familiar ery 
yee independent retailers will be ruined unless they are protected from price 
petition. If this is so, why have they not disappeared in Missvuri, Texas, 
or Vermont, or for that matter right here in the District of C olumbia ? his 

ment is a meaningless survival of the great depression and the shrinking 
TE eas in which we then lived. ' 

5. The notion that fixed retail prices are necessary to prevent predatory loss- 
jeader practices is equally hardy and fallacious. Selling below eost for the 
purpose of eliminating competitors can be reached under the Sherman Act, and 
under laws of many States aimed specifically at this practice. 

¢. A great many crocodile tears are shed over the shopper who is lured by 
unreal bargains. False advertising of low prices is already an offense under 
numerous State laws, and it has been a particular concern of the Federal ‘ rade 
Commission in recent years. The merchant who is honestly trying to achieve 
high volume and low prices is performing a public service. 

7. The plight of the manufacturer whose good will is cheapened by price 
cutting has also been much overdrawn. Many manufacturers, as is well know n, 
engage in resale price maintenance only under pressure from organized retailers. 
When you find a manufacturer who wants legal protection in keeping his prices 
up, he is often the very one who should be under legal pressure to get his prices 
down. He is probably pursuing a pricing policy that involves huge advertising 
outlays to create demand for his product at a high price that will finance these 
same outlays. The cultivation of a public illusion that high price is the meas 
ure of quality is not something the Congress needs to endorse. 

& The draftsmanship of the bill has been criticised. Its ambiguities seem to 
arise chiefly from its awkward blending with the McGuire Act. The earlier laws 
tolerating State resale price maintenance will hardly be necessary any longer, if 
this bill passes, for we will then have a tight blanket of Federal law covering 
almost every escape that had been devised from the constraints of fair trade. 

9, What is objectionable from a legal standpoint is the resort to a major fiction 
that a “proprietor” is “deemed to retain a proprietary interest in merchan- 
dise * * * after he has sold it.””. Perhaps Congress can make this so: but it flies 
in the face of a deep and sound common-law policy promoting the free trans- 
ferability of personal property. 

10. It is no answer to these criticisms to say that there are other devices by 
which retail prices can be fixed, such as consignment sales, or factory-owned 
outlets. Not all sellers can use these arrangements; and when they do create 
a serious threat of monopoly they can and should be attacked under the antitrust 
laws. Further emasculation of the antitrust laws is the wrong solution. 


Professor Brown. I am sorry, in coming on so late, that for under- 
standable reasons the attendance of the committee has diminished so 
much, because I had hoped to be able to present to the committee a sort 
of general summary of what I take to be widespread views in opposi- 
tion to this legislation on the part of my colleagues in law teaching and 
the teaching of economics who profess some expertness in the subject. 
Now I realize that the views of academicians in some quarters are 
often considered to be ivory towered and theoretical, and so forth: 
but we do have the particular advantage as far as this matter is 
concerned of being free of bias of any kind. I don’t mean the word 
“bias” in any unpleasant sense. Certainly the great parade of wit- 
nesses you have heard, if this has been like any previous hearings on 
the subject, are deeply convinced that retail price maintenance in one 
form or another is essential to the well-being of their enterprises. 
Those were convictions based on their interests as they envisioned 
them; and though a good deal has been said about the welfare of the 
consumer, that I suppose was a secondary consideration on the part of 
most of the people that have appeared before you. 
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As I point out here in the first paragraph of the statement, there 
are only a handful of people among those who have academic ep, 
petence in this field who have a good word to say for retail price main, | 
tenance. In 1952, in the statement I referred to, we had signers from 
13 different major universities, teachers in law and economics, all of 
whom joined in a very strong statement criticizing retail price majp, 
tenance in general as an anticompetitive institution. 

I would especially like to comment on the great difference bet ween 
this bill and any other legislation which the Congress has so fay | 
acted on this subject. The Miller-Tydings bill and the McGuire Ag 
were both simply premissive in that they gave some recognition ty | 
the policies of the States in respect to this subject. Now we have | 
think, for the first time since an unsuccessful measure that. was intro. 
duced and passed the House in the 1920’s, now we have in this year 
and last year’s bill a proposal that is going to exert national power jn 
order to make it possible for fair trade, which was rather a crumbling 
institution as a result of court decisions and general atacks of varioys | 
sorts, to be restored on a national scale, without regard to the prefer. 
ences, as it seems to me, of the people in the States who have never had 
it, or without regard to the legal structure in those States in which the | 
courts have held that retail price maintenance is unconstitutional] 
under their State law. 

This resale price maintenance has always been a rather curious ani. | 
mal because on the one hand it is defended as something that is needed 
for small business, and yet, on the other hand, it is something that jg 
supposedly administered by the manufacturer because of his sup. 
posed interest in his trademark and in the welfare of his goodwill 
which is supposed to be associated with that trademark. So far as 
the manufacturer’s interest is concerned, I would like to suggest to 
you, as I think has been demonstrated in a number of studies on the 
subject, that many manufacturers really don’t care much for resale 
price maintenance anyhow. It is a historic observation that pres 





; 
' 


sure from retailers requires them to carry such a program into effect, | 


Other seem to want to have it both ways. They would like the pr. 
tection of the legal power to impose fixed resale prices when they 
want to use it. When for one business reason or another they don't 
want to use it then, of course, they either drop it or circumvent it 
themselves by making their products available outside their regular 
channels of distribution. 

I have not been able to attend all these hearings because, as I say, 


my interest in this is purely a professional one as a teacher and I ob- | 


viously couldn’t take the time to be here. But I have gone carefully 
over last year’s hearings. I noticed that time and again at last year’s 
hearings the question was asked where the discount houses get their 
merchandise and I never saw an answer. It seems to me the reason 


it isn’t answered by industry representatives is that of course they get | 


these products, if they are selling any volume, from the manufacturers 
or their distributors. Where else could they get them? For heavy 
appliances, for example, there are no bootleg channels by which ear- 
loads of appliances can be transferred outside the channels of distt- 
bution, and even if there were, the cost of moving them around from 
one place to anot her would obviously make it unprofitable for the per: 
son who sells them at less than the fixed price to sell them and still 


| 





make 
been 1 
They 
who h 
of bei 
they ¢ 
If pr 
sellers 
ductic 
Nov 
the el 
was I 
witho 
cies I 
plian 
try h 
Wher 
woul 
last 1 
to yo 
seem. 
WAS ¢ 
eithe 
ber 
parti 
mar! 
they 
kind 
wan 
cann 
7 
The 
com) 
econ 
aske 
trus 
to n 
situ: 
in t 
wha 
pris 
com 
is t] 
ing’ 
N 
mel 
has 
of 
cha 
anc 
ma 
the 


ver 





FAIR TRADE 713 
—" 
there} make a profit. But the discount houses do make profits. They have 
Com-| peen in business now, as a postwar phenomenon, for at least 10 years. 
main-| They seem to be making money. It seems clear to me and to others 
from | who have looked at this problem, though we don’t have the advantage 
allot; of being inside the industries concerned so that we know just what 
main-| they do, that resale price maintenance is an off-again, on-again thing. 
If production is moving then there is resale price maintenance ; if 
ween | sellers happen to have a large inventory and want to move their pro- 
ren}  dyetion, then it turns up at a discount somewhere. 
@ Act Now you have special situations such as I just heard described in 
onto the electrical appliance industry, where I have no doubt the situation 
ive,[ was rather chaotic in the last year or two. 1 would suggest again, 
intro} without wishing to comment on any particular company whose poli- 
years} jeg I do not know, I would suggest that the chaos in the electric ap- 
ver in | pliance industry stems to a large extent from the fact that the indus- 
bling} try has lived too long under an umbrella of resale price maintenance. 
rious) When the umbrella blew off, then not surprisingly chaos resulted. I 
refer-| would also suggest, from newspaper accounts I have seen and from 
rhad' ast year’s hearings, that a lot of witnesses who may have testified 
‘hthe} ¢» you about the deplorable state of their particular business in 1958 
ional} seem, for this purpose at least, to be oblivious to the fact that there 
was a recession in 1958. After all, that cannot be an unrelated factor 
sani-| either with respect to the general health of small business, the num- 
ceded | ber of bankruptcies and that sort of thing, or to the situation of 
hat is} particular industries who may have had the bad fortune to have their 


SUp- markets saturated in the boom years. When the recession came along 
dwil | they took a beating. They took a beating for 1 year, and, like many 
‘ar as kinds of businessmen and other groups, they come to Congress and 
ast to} want a national law. They say “Fix things up for us so that we 
nth | cannot have any competition on our product.” 
resale | The gentleman who preceded me spoke very candidly about that. 
pres- They want to arrange things so there can be no competition in price; 
fect, | competition in service, yes, competition in price, no. Almost every 
} pro- economist who has made any particular study of this subject has 
they asked what is wrong with price competition? ‘That is what the anti- 
don't trust laws primarily are for, to insure competition in price, and also 
ent it to maximize freedom of entry into a business, to prevent monopoly 
cular situations from obtaining. Even if you have an absence of monopoly 

in the sense that you have a great many small enterprises, aside from 
[ say, whatever political values are involved in having a lot of small enter- 

Lob-} prises, which are considerable, what is the good of having a so-called 
fully | competitive system if you can’t have any competition under it? That 
year’s is the sort of question that I wish had been asked more often in hear- 
their ings of this sort and which I think rarely is asked. 

Cason | Now I would like—with respect to my paragraph 8 in which I 
y get} mentioned just as an observation that the draftsmanship of the bill 
urer's has been criticized—I would like to point out that those criticisms 
\eavy of draftsmanship largely result from the fact that this bill, as the 
1 car chairman certainly knows, is a sort of composite of the McGuire Act 
istri- and the new provisions with respect to notification and resale price 
from maintenance by that means. Certainly this year’s draft, H.R. 1253, 
» per- the one that is now before you, has had certain bugs eradicated in a 


| still} very effective way. 
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Yet some of the discussion this afternoon points out, I think, a very 
important point which may or may not have been considered, Jj is 
true that this bill is very carefully drafted to make fairly certain that 
some of the major loopholes, if you wish to call them that, in State 
fair trade would be closed up. That is to say, a possible effect of the 
McKesson Robbins decision in the Supreme Court is closed off, by 
permitting a manufacturer who sells partly through his own outlejg 
still to use fair trade. The effect of the Master’s mail order decision 
is closed off because you would now have a national system. Yet, at 
the same time you will be raising by a national resale price mainte. 
nance bill a whole host of new problems which th Federal courts aye 
going to have to decide because these questions of interpretation, 
although they have been passed on many times by the State courts, are 
going to be a blank slate so far as the Federal courts are concerned 

Take your questions, Mr. Chairman, about trading stamps. The 
State courts that have passed on that question are divided on it. Some 
of them have held that trading stamps are an evasion of resale price 
maintenance and cannot be given on fair-trade objects. Other courts, 
like the Pennsylvania Court, have held just the contrary. On this 
whole business of premiums, trade-ins, all the numerous problems that 
are created by the very existence of a resale price maintenance lay, 
either you are going to have a very complex statute that tries to cover 
all those things, and I think you have been very well advised not to 
try to do so, or the Federal courts are going to have to work out pain- 
fully as each case arises what the solution is going to be. All these 
chronic problems about trading stamps, trade-ins, and so forth, are 
to my mind another example of the long-run futility of this sort of 
legislation in trying to keep businessmen from doing what ought to 
come most naturally to businessmen, that is compete in price. If you 
say they can’t compete in price, they will try to find ways to do it, 
The trading stamps and trade-in allowances, that sort of thing, ar 
simply manifestations of that predisposition. 

Now, I am sorry, Mr. Chairman, that Congressman Rogers had to 
leave, because I think he is onto a very interesting point with respect 
to what is legally the most remarkable aspect of this bill, the fact that 
it declares that a proprietor is deemed to retain a proprietary interest 
in merchandise after he has sold it. Now, in various court decisions, 
there have been references to the manufacturer retaining a proprietary 
interest in his trademark ; of course he has such an interest in his trade- 
mark. But the notion that he retains a proprietary interest in the 
merchandise after he has sold it is truly a novelty, I think, in our 
system of law. When, during the interim after the Schwegmann de- 
cision had temporarily upset State retail-price maintenance, the Sun- 
beam Co. tried to advance in the Federal courts of Pennsylvania this 
proposition that it had a proprietary interest in its trademark and 
therefore a proprietary interest in the merchandise and therefore an 
interest in preventing price cutting on the merchandise, Chief Judge 
Goodrich of the Third Circuit said, and I want to quote here briefly: 
“The consequences of accepting the argument almost takes one’s breath 
away.” Those were his very words. The citation of that is Sunbeam 
Corp. Vv. Wentling, 192 Fed. 2d 7, 8d Circuit 1951. Chief Judge Good- 
rich went on to point out that if a trademark owner had an interest in 
the merchandise what about the patentee and what about the holder 
of a copyright ? 
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The cases are perfectly clear under the antitrust laws. The fact 
that a person has a copyright on a literary production, let’s say, or the 
fact that he has a patent on merchandise, does not entitle him to fix 
the resale price of that article. He can make, within a very limited 
scope, price agreements with his licensees, but once it has got beyond 
the reach of that contract the article as a chattel has almost always 
ander our system of law been free. ‘ 

As to patents and copyrights—after all, a major power is granted 
to the Congress by the Constitution which specifically provides for 
jatents and copyrights to be recognized for the advancement of science 
and the useful arts. ‘Trademarks are simply a manifestation of the 
commerce power ; there is no independent Federal power with respect 
totrademarks. And yet, this bill proposes by act of Congress under 
the commerce power, which I do not doubt that the Congress has, this 
bill proposes to say that a trademark owner has a proprietary interest 
in the merchandise. If you do that, then suppose the patent owner 
comes around next and the copyright owner comes around and both 
say they want the proprietary interest recognized in their merchan- 
dise.: Then you have a network of price fixing and you can forget 
about the antitrust laws so far as retail distribution and trade are 
concerned. 

The CHAIRMAN. Does that complete your statement ? 

Professor Brown. Yes, sir. That, as I say, is some amplification of 
my written statement. 

‘Mr. Youncer. I have no questions, Mr. Chairman. Not being a 
lawyer, I can’t enter the legal phase of this question. 

Professor Brown. Well, I am sorry some of the lawyers on the 
committee are not here, because there are very profound legal questions 
involved in this which I think deserve further exploration. How- 
ever, the day and hour, I realize, are late. 

The CuarrMan. Are youa lawyer? 

Professor Brown. Oh, yes; certainly, sir. 

The Cuarrman. And you have given your opinion about this from 

your study of the legal connotations involved here / 
" Professor Brown. Yes, sir; both the law and the economies. I do not 
have a degree in economics, but in my area of interest in law teaching, 
which involves unfair competition and corporate and other subjects, 
I have made some study of economics as well as of law. This whole 
field of the antitrust laws and unfair competition is one where econ- 
omists talk like lawyers and the lawyers talk like economists. So 
there is considerable intermingling there. 

The Cruarrman. I further realize that Congress, of course, did 
provide the Sherman and Clayton Acts, extending certain authority 
to the Federal Government under the commerce clause. Congress 
also provided the Federal Trade Commission Act which likewise 
set up rules and procedures of the Federal Government dealing with 
these matters of commerce. Now, by the same token, don’t you think 
the Congress has the duty and the responsibility where there is chaos 
reigning throughout the country to set up the kind of a rule that 
should be applied to the normal business procedures of the country ? 

Professor Brown. Yes sir. I think the Congress has the power to 
doso. I don’t like some critics of this legislation, question the power 
of the Congress to pass an act of this sort. The commerce power is 


39207— 59 —— 46 
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very broad. But the desirability of passing the bill is something ely | 
again. | 

The Carman. Well the point is we didn’t spell out every deta | 
of business activity when we set up the Federal Trade Commisgiog | 
Act of 1914. 

Professor Brown. That is correct. 

The CHarrman, We didn’t spell out every detail which the Jay 

applies to when the Sherman and Clayton Acts were passed. 
_ Professor Brown. I agree, and my remarks about the problems of 
interpretation that are bound to arise included, as you may reeal| 
an observation that I do not think it would be wise, if the Congress js 
going to pass this legislation, to attempt to plug up every little pos. 
sible loophole with respect to trading stamps and the like. For on 
reason, as fast as you would plug up one loophole somebody woul 
think of another. 

The CuarrmMan. But what the Congress should do is to set the poli. 
cies and state what those policies are and the court should interpret 
it accordingly. 

Professor Brown. Yes, sir; I couldn’t agree more. My argument 
arises from a strong conviction that the policies manifested in this 
bill are incorrect ones, that they are contrary to the policy of the 
Sherman Act. Now the Congress has the power to amend or repeal 
the Sherman Act, of course; but I am simply arguing that it shouldnt 
do so, 

Mr. Cuatrman. Don’t you think it is the duty of Congress to set 
up the rules as nearly as possible for the courts to follow when they 
try to interpret it ? : 

Professor Brown. Yes, sir; I do. I was simply commenting m 
some of the questions that have been raised earlier with respect to the 
difficulties of interpretation that are bound to arise with things like 
trading stamps and premiums. 

The Cuarrman. Well, there has been an effort for some people to 


ee 


read some things into this that is not intended and actually is nota | 


part of it. That is the reason I am trying my best to keep the record 
straight. 

Mr. Youncer. Mr. Chairman, there is one point we might get the 
witness’ opinion on. Do you believe that this act imposes any respon- 
sibility upon the State commissions and the Federal Government to 
enforce it? 


Professor Brown. No, sir; it provides a civil remedy and I dont | 


know where the misapprehension developed. 


The CuarrmMan. Well, an antitrust man came up here and tried to | 


read that into the record. That is precisely how it got in there, 

Professor Brown. It is, of course, by its terms an amendment to 
the Federal Trade Commission Act as the McGuire Act was, but I 
don’t see anything in the bill to require them to try to enforce it. 

The Cuatrman. Thank you very much for your appearance and 
your testimony here. 

Mr. Charles W. Burhaus of the Burhaus Glass Co., Philadelphia, 
Pa., will not be here. 

The CuarrmMan. Mr. Clarke Settles has filed a statement which will 
be included in the record. 
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(The statement referred to is as follows:) 


STATEMENT OF CLARKE SETTLES, OWNER AND OPERATOR OF THE JOHN H. SETTLES 
Co., QuINCY, MASs. 


Gentlemen, this statement is in furtherance of testimony given to a sub- 
committee of the Select Committee on Small Business of the U.S. Senate at 
hearings held on July 30 and 31, 1958, covering the subject of “Competitive 
problems of Independent Flat-Glass Dealers and is presented specifically in 
opposition to the policies of the Pittsburgh Plate Glass Co., under which they 
have entered into direct competition with small independent suppliers of glass 
and allied products at the retail and secondary supplier levels. 

As one of those independent operators very seriously affected by this policy, 
[ will confine myself here to my own experience only. 

Il am the individual owner and manager of the John H. Settles Co., Quincy, 
Mass., engaged in the sale and installation of flat glass in its various applications 
such as: ’ . . 

1. Automobile glass, sales of which we make to individual owners of 
motor vehicles, insurance companies who indemnify owners against loss 
caused by glass breakage, and automobile dealers who may have to replace 
damaged glass in order to effect a sale of a vehicte. 

2. Window glass, which is sold in box lots to such outlets as to hardware 
stores for resale by them piece by piece to their customers. This glass may 
also be sold and installed by us in replacement work or new installations in 
puildings requiring its use. 

3. Plate glass, used essentially in store fronts of commercial or mer- 
cantile buildings and again on a replacement or new installation basis. 

4. Mirrors, glass tops for furniture, showcase glass, and other related 
items, all of which may be sold over the counter or on an installed basis. 

I have been engaged in this type of work for over 30 years, and although 
my earnings have been very modest, they did, up to 1949, reflect a gradual 
progress which made the required efforts over the years worthwhile. 

In 1949, the Pittsburgh Plate Glass, the only domestic manufacturer of glass 
items as enumerated above which engages in direct distribution of its products 
at all levels from source to consumer, opened a place of business within a few 
hundred yards of mine and since that time has been the cause of a very serious 
decline in my fortunes. 

For your consideration I submit the following charges of unfair and unethical 
practices which they have followed in what appears to be a very determined 
effort to bring about my failure in the only vocation which I have. 

Undercutting my prices in the automobile glass replacement field at a time 
when there was a stable market in our area. Upon appeal to refrain from this 
move, they said that they were controlled on a regional basis and had no choice. 
To test this statement, we called three of their warehouses in the Boston dis- 
trict, and received three different quotations on the same piece of work. 

Although ostensibly established as a _ supplier to us, we have been 
told by Pittsburgh Plate Glass when trying to purchase a specific item from 
them, that they had none in stock, only to find later that our customer had been 
promptly served by Pittsburgh Plate Glass when he had gone to them for that 
item. This hardly supports their contention that they make every effort to 
assist the small glass merchant in the furtherance of his business. 

They have engaged in highly questionable dealings with at least one of my 
employees, no longer employed by me, but working now, I understand, for 
Pittsburgh Plate Glass. In a specific case which has been more fully explained 
in testimony to the U.S. Senate Small Business Committee, these dealings 
take on the appearance of aiding and abetting my employees to act dishonestly 
with me, and thus further tending to undermine my prestige. 

In testimony to the Senate committee four instances have been exposed 
wherein Pittsburgh Plate Glass have effected sales of plate glass and storefront 
installations at price levels impossible for me to meet, and which they have 
admitted were made by them without profit. Their rationalization on the 
grounds that these profitless sales were conducive to obtaining business in other 
directions I believe to be only partially true. Aside from that consideration 
I believe they were also intent on seeing to it that I had no chance of obtaining 
this work. 
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In their concentrated efforts to attract the retail patronage which I enjoyed | 


for many years, Pittsburgh Plate Glass has resorted to the use of gimmicks and 
giveaways. Obviously, I lack the resources to engage in this type of COMPEtition 
with a financial giant and am, therefore, greatly penalized thereby. 

Pittsburgh Plate Glass’ contention that factors other than they are the Caltise 
of my decline is ridiculous. I have always been able to operate successfy 
in competition with others, and it is only since the invasion by Pittsburgh Plate 
Glass, that 1 have ceased to make progress. This is borne out by the folloy. 
ing. For the years 1946-48 my average profit percentage, before taxes and 
personal drawings, was 9.1 percent. For the years 1949-58, since the advent of 
Pittsburgh Plate Glass into my area, the same average was 3.!) percent. 

From my own experience, and from conversation with others in my Same 
relative position, I am convinced that Pittsburgh Plate Glass, with its tremen- 
dous financial resources, has embarked on an expansion program designed ty 
maintain and increase their dominance in the glass industry. This program egy 
only result in a restriction of opportunity for those now independently engaged in 
this work, and most certainly will close the door to any ambitious individug! 
who might wish to enter it. 

I believe that the establishment by Pittsburgh Plate Glass of additional oyt. 
lets, which they variously call warehouses, service centers, paint stores, anq 
other designations, is a design to control the glass industry at all levels, and to 
assure them of an overpowering position in the industry. 

This is certainly not conducive to the exercise of free enterprise by others 
and I consider it an evil, which if permitted to exist, will result in a virtya] 
monopoly. The economic well-being of this country was not achieved by mo. 
nopolies, and I have no reason to think that a change at this time is to be 
condoned. 

This statement is necessarily brief because of the limited time in which to 
prepare it. Fuller descriptions of items mentioned, and additional materia] 
substantiating my complaint, can be provided if necessary. 

I appreciate the opportunity of getting my views to your attention. 

Respectfully submitted. 

CLARKE SETTLEs, 


STATEMENT OF WILLIAM H. HENDEL, WESTERN WINDSHIELD 
SERVICE CO., MINNEAPOLIS, MINN. 


The Cuaiman. Mr. Hendel, you may identify yourself for the 
record and proceed, 

Mr. Henpev. My name is William Hendel. I am a partner, to 
gether with my brother, George P. Hendel, in the operation of West- 
ern Windshield Service Co., Minneapolis, Minn. 

This is probably the oldest exclusive auto glass replacement. shop 
in the world. It was founded by William Hendel, Sr., in 1907, when 
windshields were custom built after the automobiles were manufae- 
tured. 

[ should like to introduce some of the price manipulations of glass 
and automobile manufacturers which are raising havoc with the auto 
glass replacement shops. Previous to July 1, 1958, auto glass replace- 
ment shops were able to supply glass to General Motors dealers ata 
fair profit. However, effective July 1, General Motors lowered the 
list prices of glass approximately 10 percent so that auto glass shops 
can no longer meet these prices. 

As of November 1, 1958, General Motors Corp. raised their list 
prices approximately 5 percent which still did not allow a fair profit 
to glass shops selling to General Motors dealers. 

I should like to intersperse there the explanation that this applies 
to glass, our General Motors parts, glass that fits General Motors cars. 

January 15, 1959, the Pittsburgh Plate Glass Co. issued new lower 
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list prices in which the list price of General Motors windshields co- 
incides with the General Motors list prices, with the exception of 1959 
models, but, for “the unkindest cut of all” they reduced the purchasing 
discount of auto glass shops and raised our unit costs 8 percent. Thus 
we are ground between the millstones of the giants. | Whether this is 
coincidence I leave to the judgment of the committee. Here is a 
schedule showing comparative list prices as of the dates mentioned of 
two windshields No. W394 for Chevrolet and Pontiac, 1955 and 1956, 
both clear and shaded, also No. W567, clear and shaded for Buick, 
Oldsmobile, Pontiac, and Chevrolet for 1959. ‘This is a comparison 
between General Motors pricelists and Pittsburgh Plate Glass Co.’s 
ricelists as follows: And I should add the explanation that it also 
shows that the 1959 models too, differ in the list price. I have these 
listed here. I don’t need to repeat that, but you have it in the 
statement. 

The present attempt on the part of General Motors Corp. to corner 
the market on glass replacements on General Motors cars is one of 
several that have been attempted during its history. Previous at- 
tempts have been by direct orders to their dealers to install glass 
departments and do their own replacement work. 

This invasion of the market built and served by auto glass shops is 
the most serious, since it is done by undercutting prices which we 
cannot meet without loss and bankruptey. Like the others, it will 
eventually fail, for the following reason: 

A glassman becomes proficient only after sufficient training and 
experience, so that he instinctively handles glass in a manner different 
from other materials. A bodyman or mechanic naturally forces or 
twists the part he installs, to fit it in place. The glassman must be so 
experienced that he instinctively avoids straining the glass while 
installing it. The glassman that works part of the time on other 
materials loses this instinct. If General Motors should suceeed in 
having each car dealer become a glass dealer, very few of them will 
be able to keep a man exclusively on glass work and consequently 
much glass will be broken, and the car dealer will discontinue this 
operation. Before this happens, naturally, we will probably be out 
of business, and this service to the public will be lost. By this move 
General Motors has made our former customers into our most power- 
ful competitors. 

Moreover, this is carried further by a vicious monopolistic practice 
of Motors Insurance Corp., a subsidiary of General Motors. Every 
General Motors dealer is an insurance agent for Motors Insurance 
Corp., and almost all General Motors cars as well as used cars sold 
by General Motors dealers are insured by Motors Insurance Corp. 
with a comprehensive clause covering glass breakage. Here the com- 
bine subtly coerces the car owner to have replacements made by Gen- 
eral Motors dealers. 

Those General Motors car owners who patronize our service are 
those who have been disappointed with the treatment they have re- 
ceived from the car dealer. 

On July 31, 1958, before the subcommittee of the Select Committee 
on Small Business of the U.S. Senate, I submitted two photostats of 
Invoices to Motors Insurance Corp., and checks offered in payment, 
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together with their forms to explain deductions. These were yp. | 
produced on pages 82 and 83 of the transcript : 
And I believe on the copy you have up there you have the pages | 
out of the Senate transcript. The | 
Exhibit 1: For a windshield installed July 16, 1958, in a 1958 Pontiae. The 
invoice shows that the owner paid a difference of $15.97 for shaded glass Which 
he preferred to clear glass which was covered by insurance. The net Prices 
were at a 25 percent discount from the list price we were then using, The 


middle section shows their explanation of deductions. They have taken 25 per- 


cent discount from the new General Motors list. They also lowered the labo, 
charge from $5.50 per hour to $5. 

Our labor costs as wages are from $2.16 per hour, to which compen- 
sation insurance, hospitalization, holidays, and so forth, raise this 
to about $2.75 per hour. The idle time which naturally occurs in this 
business, together with overhead, increases our labor cost above the 
labor charge. This absorbs the profit on glass sales. 

Fifty cents of this labor charge of $5.50 is expected to cover the cos 
of breakage. Our labor charge with flat glass is $5 per hour. 


rennet el ee ee el es ee $77. 89 
PEUOUTe ROMUTANCG OLD. CORE K 3a ewe yak wk Haden ei ee 68. 81 
IN ON ct ee Mak anc ma ta an nha ek vi we prise nace epee ESE sas nna ia aia oe 9, 08 


Exhibit 2: Shows a deduction of $1.58 due to the difference in their list price of 
flat glass. 


I i ch ncctiieck Uh cn cnet baile cadens Gafni Seng nag aie paldipiiehte wiaca ni eae $17, 2 
ee REE IICS CODED), CHOON arg sche ison nice simannen eevee windup 15. 64 
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Motors Insurance Corp.’s insurance contract merely covers cost of 
replacement, but they now pose as owner of the car and attempt to 
direct the work into their own dealer’s shop. We have now collected 
these bills in full. 

Mr. William F. Hufstader, vice president of General Motors, testi- 
fied on October 9, 1958, at the hearings on competitive problems of 
independent flat. glass dealers before a subcommittee of the Select 
Committee on Small Business, U.S. Senate, as follows: 

Senator Lone. Even though you are selling 10 percent lower, you say your 
business is not greatly increased since you put the new list into effect. That 


would cause it to appear that your profit from sale of windshield replacement 
units has very much declined. 


Mr. Hurstaper. Well, I could not answer that directly because I have not any 
information available on that. We endeavor to point out in the statement we 
want to position our dealers and we will have to count the chips at the end of 
the year. 

Iam sure that we all agree that the vice president of General Motors 
Corp. is a brilliant man and an administrator of the highest caliber. 
However, he seems to have forgotten that nearly all replacements of 
windshields on General Motors cars by General Motors dealers and 
auto glass shops are paid for by Motors Insurance Corp. which isa 

art of General Motors Corp. and that the savings accruing to Motors 
lianas Corp. from this price reduction is greater than the redue- 
tion of payments from General Motors dealers. In other words, sinc 
reed Motors dealers buy windshields from General Motors Corp. 


at 40 percent discount for every 60-cent reduction in windshield sales 





to Gen 
the rep 

Asa 
Genera 
figures 
After | 
the ins! 

July 
(yeneré 
Motors 
analyZ 
cost to 


June 3¢ 
July 1- 


( 
Loss fr 


’ 
4 


An 
tion el 

Thi 
Hufst 
(Jener 
It see 
this v 
19 pe 
tional 
deed 
lower 
to the 
lishec 

le 
give | 
ley 01 
some 
from 





. re- 
ages 


The 
V hich 
Tices 
The 
) per. 
labor 


pen- 
this 
this 
: the 


COSst 


i7. 8) 
8, 81 


9.08 


ice of 


L7. 22 
L5. 64 


——. 


1.58 


t of 
It to 
cted 


esti- 
s of 
elect 


your 
That 
ment 


t any 
it we 
id of 


tors 
iber, 
's of 
and 
is a 
tors 
due- 
since 
‘orp. 
sales 


a 


FAIR TRADE 721 


to General Motors dealers, Motor Insurance Corp. pays $1 less for 
the replacement with an overall profit to General Motors of 40 cents. 
As an example we will use windshield No. W394 shaded since the 
General Motors list price on June 30 was exactly $100 in nice round 
foures. The General Motors dealer paid $60 for this windshield. 
After replacement Motors Insurance Corp. paid the dealer $100 plus 
theinstallation charge. sg UR < HEL aS iShe 
July 1 the list price of this windshield was dropped to $79.75. The 
General Motors dealer paid General Motors $47.85. Thus General 
Motors Corp. receives from the dealer $12.15 less, and we have it 
analyzed here showing the cost to the car dealer in one column and the 


cost to Motors Insurance Corp. in the other. 
; Costto HI. Corp. 
car dealer M.I Corp. 


ear hain eptons snsicoalan a atcineo petty $60.00 $100. 00 
Jay 1.------------------------------------~----~---------~- 47. 85 79. 75 
Gain for MIC_-__--~---._-.-~---.--------------~-------------. @. 25 
Loss from dealer revenue $12.15__-----------_--~------ Sesananaloienes bc mer eth 12. 15 
Net gain for General Motors Corpse... -. 42-21-2442. sis-s s. 10 


A net profit to General Motors Corp. by this clever price manipula- 
tion eliminates part of the General Motors dealer’s profit. 

This net profit is 19 percent of the dealer’s cost of $47.85. Mr. 
Hufstader testified (p. 270 of the transcript) that in the year 1957 
General Motors had $1 volume in replacement windshields of $177,304. 
It seems quite obvious that by this price change they should improve 
this volume, but assuming that it 1s maintained only at that level, 
19 percent additional profit on $177,304 of sales gives them an addi- 
tional profit of $33,687.76. General Motors administrators were in- 
deed brilliantly able and astute. Thus when General Motors Corp. 
lowers the list price of their replacement glass they lower the price 
to themselves, to their own profit and the destruction of a long-estab- 
lished service industry. 

I earnestly pray that you gentlemen will seriously consider and 
give favorable action to H.R. 2729, introduced by Congressman Bent- 
ley of Michigan. I believe this will go a long way toward correcting 
some of the flagrant monopolistic abuses that small business suffers 
from in the glass and other industries. 

Thank you. 

The Cuarrman. Thank you very much. 

Mr, William Kryger of the Kryger Saf-T-Glass & Paint Co. may 
file his statement. 

Mr. James W. Cassedy, General Counsel of the National Auto and 
Flat Glass Dealers Association, has requested to file a statement. which 
he may do at this point, 

There has been a great deal of discussion about the constitutional 
problems involved in this legislation. Mr. Herman W. Waller has 
filed a supplemental statement in which he discussed this constitu- 
tionality of the proposed bidder. That will be included in the record 
at this point. 

Also a statement of Mr. Waller regarding the question that has 
arisen during these hearings as to the enforcement of the provisions 
of H.R. 1253, which will be included in the record at this point. 
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Also the Association of American Railroads has submitted a state. | 
ment raising certain questions affecting common carriers, Mr. Walle | 
has given an expansion of this in a letter to the committee which yj | 
likewise be included in the record. 

Our attention has been called to the fact that the Federal Trag 
Commission has recently issued guides against deceptive pricing, }j 
is contained in Trade Regulations reports, It is quite interesting ty 
note that this report of the Federal Trade Commission in issuing the 
guides against such deceptive pricing would occur at this particulgy 
time, and since it is a rather important action which was taken regard. 
ing this problem, I would like to include in the record this action of 
the Commission in which it has issued these guides affecting this par. 
ticular problem. 

Mr. Mack reserved some problem with reference to the inclusion of 
two editorials in the record as submitted by Father McEwen. The 
possible objections raised or reservations at that time have been with. 
drawn and those will be included in the record at the appropriate 
place. 

There are a number of statements which the committee has on file 
requesting that they be included in the record. Without objection, 
those statements which the clerk has will be included in the record at 
this point pursuant to their requests. 


(The statements, editorials, and documents referred to and other | 


material submitted for the record are as follows:) 


STATEMENT OF JAMES W. CASSEDY, GENERAL COUNSEL OF THE NATIONAL Avto & 
FLAT GLASS DEALERS ASSOCTATION 


Mr. Chairman and members of the committee, my name is James W. Cassedy. 
I am general counsel of the National Auto & Flat Glass Dealers Association 
and on behalf of the members thereof I thank you for the opportunity of present. 
ing a statement regarding the competitive problems confronting the small and 
independent retail glass dealers throughout the United States. 


The National Auto & Flat Glass Dealers Association is a large national trade | 


association composed of independent retail glass dealers who are typically small 
businessmen located throughout the United States, who purchase auto and flat 
glass products from glass manufacturers and suppliers, including the Pittsburgh 
Plate Glass Co., and resell such products in local stores, to garages, repair shops 
car dealers, insurance companies, truek fleet owners, contracters, the consuming 
public, and others. In addition to the members of our association there are 
many other independent retail glass dealers who are similarly engaged. 

During the past 50 years the many thousands of independent retail glass 
dealers located throughout the United States have established and created the 
retail market for automobile and flat glass products. These retail dealers are 
now faced with three principal competitive problems : 


1. Competition at the wholesale and retail levels by one of their most important 


suppliers, Pittsburgh Plate Glass Co. 

2. Competition at lower wholesale and retail levels by independent jobbers and 
distributors who are also the glass dealers’ supply sources. 

» 
installation services by automobile manufacturers and their franchised new car 
dealers. 

The term “dual distribution” has been coined to describe the marketing tech- 
nique in which manufacturers, producers, and wholesalers compete in the retail 
market with their own eustomers, the independent retail dealers. 

The first complaint of the independent retail glass dealers is that Pittsburgh 
Plate Glass Co., during the past several years, has engaged in dual distribution 
of auto and flat glass products through its own wholesale and retail outlets in 


competition with its own customers the independent retail glass dealers, is com | 
tinuously increasing the number of its retail outlets, is consistently selling glass | 


5. Competition through increasing auto replacement glass distribution and | 
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roducts in the retail market through its own retail outlets at prices lower than 
the general level of prices charged for such products by the independent retail 
Jass dealers who purchase such products from PPG Co. and resell in the same 
retail market ; that PPG Co. is discriminating in price between purchasers, and 
is engaged in price fixing in the sale of its glass products; that such pricing prac- 
tices are unfair, monopolistic, and violate the provisions of the Federal Trade 
Commission Act, the Robinson-Patman amendment of the Clayton Act, and the 
Sherman Antitrust Act. 

The independent retail glass dealers charge that as the result of such pricing 
practices and the increase in the number of retail trade outlets owned and 
operated by PPG Co., the small retail business of the independent retail glass 
dealers are gradually being destroyed, competition is being substantially in- 
jured, and monopoly is being created at the retail level. 

The second complaint of the independent retail glass dealers is that the auto- 
mobile manufacturers, General Motors, Ford, and Chryster, are actively en- 
couraging their franchised new car dealers to offer auto glass replacement serv- 
ice at the retail level in competition with independent retail glass dealers who 
sell and insta)l replacement auto glass. On July 1, 1958, General Motors re- 
duced its prices on replacement auto glass sold to its car dealers so as to make 
them generally competitive with prices at which glass jobbers sell the products. 
The impact of this on independent retail glass dealers who must buy from the 
jobbers and then compete with the car dealers is plain. Obviously this is an 
attempt by General Motors to transfer all the auto glass replacement business, 
in time, from independent retail glass dealers to new car dealers. Moreover 
the ear dealers who previously were customers of the independent retail glass 
dealers are now their most powerful competitors. 

General Motors Corp. purchases its glass products from Libbey-Owens-Ford 
Glass Co. and resells the products to its car dealers who in turn resell the 
products to car owners and insurance companies. Glass jobbers purchase their 
glass products from Libbey-Owens-Ford Glass Co. and resell the products to 
independent retail glass dealers who in turn resell the products to car owners 
and insurance companies. When you add to this competitive picture the 
further facts that every General Motors car dealer is an insurance agent for 
Motors Insurance Corp., an insurance writing subsidiary of General Motors, and 
that almost all new and used cars sold by such car dealers are insured by 
Motors Insurance Co., it is clearly apparent that General Motors and its ear 
dealers have a virtual monopoly on the auto glass replacement business for 
the new and used cars sold by General Motors car dealers. 

In support of these charges I direct the attention of the committee to the com- 
plaint and final judgment in Civil Action No. 5239 entitled, “United States of 
America v. Pittsburgh Plate Glass Company, Libbey-Owens-Ford Giass Com- 
pany, American Window Glass Company, Fourco Glass Company, Franklin 
Glass Corporation, National Glass Distributors Association, Rolland Glass Com- 
pany, American Security Company, and Biue Ridge Glass Company,” in the U.S. 
District Court for the Northern District of Ohio, Western Division. 

In part, the final judgment dated October 30, 1948, jointly and severally en- 
joins and restrains the corporate defendants from combining or conspiring with, 
or from entering into or adhering to, any contract, agreement, understanding 
or concerted plan of action with any other person engaged in the manufacture 
of flat glass, to determine, fix, maintain, or adhere to prices, differentials, dis- 
counts, or other terms or conditions of sale for flat glass sold to third persons: 
and the corporate defendants are also jointly and severally enjoined and re- 
strained from selling, or causing to be sold, flat glass at any industry level at 
unreasonably low or discriminatory prices for the purpose of destroying a 
competitor or suppressing competition in the manufacture or sale of flat glass. 

I wish to direct the attention of the committee to the complaint, final decision 
and order in Docket No. 6699 before the Federal Trade Commission. In this 
case Pittsburgh Plate Glass Co. was charged with discrimination in price in 
the sale of automotive safety glass, in violation of subsection (a) of section 2 
of the Clayton Act as amended by the Robinson-Patman Act by granting Ford 
Motor Co. 32 percent to 48 percent lower prices than it charged glass distributors 
and 59 percent to 67 percent lower prices than it charged glass dealers. The 
FTC order prohibits Pittsburgh Plate Glass Co. from granting lower discrimi- 
hatory prices to Ford Motor Co. or any other manufacturer of automotive 
vehicles. 

I wish to direct your attention to the complaint, final decision and order in 
Docket No. 6700, before the Federal Trade Commission. In this case Libbey- 
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Owens-Ford Glass Co. was charged with discrimination in price in Violation 


Patman Act, by granting lower prices in the sale of safety automotive glass 
to General Motors Corp. than the prices granted to glass dealers. The F 


of | 


subsection (a) of section 2 of the Clayton Act as amended by the Robinsog 


order prohibits Libbey-Owens-Ford Glass Co. from granting lower discriming. ' 


tory prices to General Motors Corp. or any other manufacturer of automotiys 
vehicles. 

From 1937 to 1941, the Federal Trade Commission issued four cease-and-de. 
sist orders against Pittsburgh Plate Glass Co., following findings of antitrust 
violations in the distribution of flat glass. 

In Docket 3154, (25 F.T.C. 1228 (1937)), the Commission found that Pitts 
burgh and seven other manufacturers, including Libbey-Owens-Ford Glass Qo 
had combined and conspired with the National Glass Distributors Association 
in restraint of trade and had fixed certain discriminatory prices in window glass 
distribution. 4 

In Docket 3491, (27 F.T.C. 1138 (1938)), the Commission found that Pitts 
burgh, various distributors and glazing contractors, the divisional secretary of 
the National Glass Distributors Association, and two labor organizations of 
glaziers agreed to suppress competition in the St. Louis trade area in the Supply 
and installation of plate, window, and structural glass. In Docket 3858, (34 
F.T.C. 402 (1940)), the Commission found a similar combination to suppress 
competition in the Indianapolis trade area. In Docket 4304, (33 F.T.C. 99 
(1941) ), the Commission found a similar combination in the New Orleans trade 
area. In each of these cases, orders were issued against the illegal practices, 


The National Auto and Flat Glass Dealers Association obtained substantia) | 


information by means of a questionnaire submitted to independent retail glagg 
dealers. A large number replied to the questionnaire during 1958 and in sup. 
mary the statements made by some of these dealers include the following: 
Beauchamp Glass & Paint Co., Montgomery Highway, Dotham, Ala., reported: 
“We have not experienced any unfair competition yet, but fear this is about 
to happen as our principal source of supply is now opening a service center, 


That company is the Pittsburgh Plate Glass Co. There is a Libbey-Owens job | 


ber here also and we fear if they lock horns we will have to get out or curtaij 
our operation drastically.” 

Auto Glass Specialty, 940 Grand Avenue, Phoeniz, Ariz., reported unfair 
competition of Pittsburgh Plate Glass Co. at retail level and loss of business, 

Modern Glass Co., 1906 East Camelback Road, Phoenix, Ariz., reported unfair 
competition by Pittsburgh Plate Glass Co. at retail level. 

Pulaski Glass & Mirror Co., 222 Scott Street, Little Rock, Ark., reported unfair 
competition of Pittsburgh Plate Glass Co. at retail level—‘‘loss 10,000 to 15,000 
a year.” 

Capitol Glass Co., 801 Broadway, Little Rock, Ark., reported unfair con- 
petition of Pittsburgh Plate Glass Co. at retail level. 

Fred’s Auto Glass & Seat Cover Center, 2421 Pike Avenue, North Little Rock, 
Ark., reported unfair competition of Pittsburgh Plate Glass Co. at retail level 
and loss of business by price cuts and pressure. 

East Bay Glass Co., 172 Grand Avenue, Oakland, Calif., reported competition 
of Libbey-Owens-Ford, Shatterproof, Pittsburgh Plate Glass Co., et al, very keen. 

Walnut Creek Auto Glass, Post Office box 932, 2042 Main Street, Walnut 
Creek, Calif., reported unfair competition of W. P. Fuller Glass Co., Pittsburgh 
Plate Glass Co. distributor at retail level. 

K & M Glass Co., 325 Fifth Street, Eureka, Calif., reported unfair competi- 
tion of W. P. Fuller Co., Pittsburgh Plate Glass Co. distributor, at retail level. 

Olympic Glass Co., 4027 East 14th Street, Oakland, Calif., reported unfair 


competition of W. P. Fuller & Co., Pittsburgh Plate Glass Co. distributor at | 
retail level and loss of business. “It is our feeling that W. P. Fuller & Co., who | 
is a Pittsburgh distributor has been trying to recoup losses sustained in the | 


wholesale end, by opening up retail installation outlets. In line with this they 
have opened installation centers and dropped retail prices thereby putting a 
squeeze on the glass dealers by playing both ends against the middle.” 


Service Auto Glass Co., 965 Broadway, Denver, Colo., reported competition , 


of Pittsburgh Plate Glass Co., at retail level. 


The Metcalfe Glass Co., Inc., 287 Park Street, Hartford, Conn., reported unfair | 
competition of Pittsburgh Plate Glass Co., at retail level and loss of business. | 


Arrow Glass & Mirror, 673 Northeast 125th Street, Miami, Fla., reported | 


unfair competition of Pittsburgh Plate Glass Co., at retail level—“loss of about 
25 percent of insurance business.” 
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ion of | pixie Glass Shop, Post Office box | 786, Hollywood, Fla., reported unfair 
inson. competition of Pittsburgh Plate Glass Co., at retail level; loss of business, insur- 
glass | ance, and automobile dealers. : ao ¥ i 
FT | Grawey Glass Co., 901 South Adams Street, Peoria, LIll., reported competition 
Ming. | of Pittsburgh Plate Glass Co., at retail level. 


nOtive Airport Glass & Mirror Co., 6115 South Cicero, Chicago, Ill, reported unfair 
competition of Pittsburgh Plate Glass Co., at retail level and loss of business. 
nd-de. City Glass Specialty, Fort Wayne, Ind., reported unfair competition of Pitts- 


itrust | burgh Plate Glass Co., at retail level, loss of business, special prices, deals, ete. 
Enterprise Glass Co., Inc., 401 East Wayne Street, Fort Wayne, Ind., reported 
Pitts. unfair competition of Pittsburgh Plate Glass Co., at retail level and loss of 


$ Co, business. “We are suffering economically every day from Pittsburgh Plate’s 
iation jocal operations of its wholesale and retail outlet in Fort Wayne. Price cutting 
glass pelow established prices both in the safety glass and flat glass field is to our 
knowledge a direct violation of the Government's fair trade and antitrust laws. 
Pitts. Itis unfair competition of the worst order. 
ry of “(nder no condition should a manufacturer of glass be permitted to enter 
ns of into the retail and glass contract field in direct competition with independent 
upply glass companies. It certainly is against true spirit of the law of ‘fair trade’ 
3, (30 competition, and it is an open daily monopoly. The local practices of Pittsburgh 
press Plate here is a carbon copy of its practices elsewhere in the country.” 
', 268 American Auto Glass Co., 1235 Fairfield Avenue, Fort Wayne, Ind., reported 
trade unfair competition of Pittsburgh Plate Glass Co., at retail level, loss of business, 
eS, insurance companies, garages, and dealers. 
antial Oden Supply Co., Etna Avenue, Huntington, Ind., reported unfair competition 
glass of Pittsburgh Plate Glass Co., at retail level. 
sum- | Quad Cities Auto Glass Association, 531 West Second Street, Davenport, Iowa, 
; reported unfair competition of Pittsburgh Plate Glass Co., at retail level. 
rted: Nu-Deal Auto Parts Co., 520 North First Avenue, Fort Dodge, Iowa, reported 
about | unfair competition of Pittsburgh Plate Glass Co. at retail level and loss of 
enter, business. 
S job- } Pittsburgh Plate Glass Co., “is able because of their position as a basic manu- 
urtai] facturer of glass to sell at a much lower price than is possible for us to quote. 
“TJ have word-of-mouth information from a Pittsburgh Plate Glass salesman 
infair that they intend to sell safety glass, that is bent windshields, at cost to auto 
ESS. dealers if need be in order to recapture some of the market they feel that they 
infair have lost in this area. This was told to me in confidence by a Pittsburgh sales- 
man upon his return from a regional sales meeting in Mason City, Iowa, about 
infair 1 week ago.” 
15,000 Baggerly Glass Co., 516 West Third, Davenport, Iowa, reported unfair competi- 
tion of Pittsburgh Plate Glass Co., at retail level and loss of business. 
com- “In July of 1957 upon completion of the Pittsburgh Plate Glass Co.’s new ware- 


house they announced new facilities for the replacement of auto glass. We ap- 


Rock, proached them about this new venture as we had purchased safety glass from 
level them. They told us that to obtain greater volume they had to resort to the auto 
As glass replacement service. They have been replacing glass ever since despite all 
tition of our efforts to support them in a wholesale manner.” 

Keen. Acme Glass, 150 Southern Avenue, Dubuque, Iowa, reported, “The local Pitts- 
alnut burgh store will open a glass replacement store in the near future—until then my 
burgh business is not in jeopardy * * * .” 

: Baltimore Auto Glass, 745 West Lombard Street, Baltimore, Md., reported un- 
ape ; fair competition of Pittsburgh Plate Glass Co. at retail level. “Could do 40 per- 
el. . | cent more business—Pittsburgh and Safety sell to us auto glass shops then go 
unfair out and cut our prices to consumers.” 

— The Southern Plate Glass Co., 2519 Pennsylvania Avenue, Baltimore, Md., re- 

; the ported unfair competition of Pittsburgh Plate Glass Co. p 

they Lynnway Auto Glass ( o., 309 Lynnway, Lynn, Mass. (Lynn Auto W recking Co., 

ee Ine., O25 Broad Street, Lynn, Mass.), reported unfair competition of Pittsburgh 
Plate Glass Co. at retail level. 

tition | Phil’s Glass Co., 210 Carter Street, Chelsea, Mass., reported unfair competition 
of Pittsburgh Plate Glass Co. at retail level and loss of business approximately 

nfair 15 percent. ' 

iness, Jackson Square Glass Co., 1499 Columbus Avenue, Roxbury, Mass., reported 


orted | unfair competition of Pittsburgh Plate Glass Co. at retail level and loss of busi- 
about | am, 
| 
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S. Marks & Co., Inc., Post Office Box 136, Holyoke, Mass., reported unfair Com. 
petition of Pittsburgh Plate Glass Co. at retail level. “This company has already 
opened up half a dozen retail outlets in Massachusetts and this area and Plan ty 
open more—especially in our city—so they manufacture, sell wholesale anq Te 
tail to their competition.” 

Fuller’s, 104 Middle Street, New Bedford, Mass., reported unfair Competition 
of Pittsburgh Plate Glass Co. and loss of business. 

Wm. Rubin Glass Co., 84 Eastern, Malden, Mass., reported unfair COMpetitiog 


of Pittsburgh Plate Glass Co. at retail level. “Insurance replacement business Lost 


as a result of unfair competitive prices.” 


Malden Glass Co., 50 Eastern Avenue, Malden, Mass., reported unfair competi. | 


tion of Pittsburgh Plate Glass Co. at retail level. “Lost both auto and flat glag 
sales.” 

Kelly Radiator and Auto Glass Shop, 515 West Kalamazoo Avenue, Kalamagoo 
Mich., reported unfair competition of Pittsburgh Plate Glass Co. ; 

Chet Nichols Auto Service, 300 Territorial, Benton Harbor, Mich., reporteg 
unfair competition of Pittsburgh Plate Glass Co. at retail level. 

Barney’s Auto Glass Service, 424 West Michigan Avenue, Battle Creek, Mic), 
reported unfair competition of Pittsburgh Plate Glass Co. at retail level and loss 
of business. 

St. Paul Motor Service Co., 170 Smith Avenue, St. Paul, Minn., reported unfair 
competition of Pittsburgh Plate Glass Co. at retail level. Loss of business— 
“Pittsburgh has the lowest prices anywhere—they have refused to be realistic 
Their pricing is also obsolete. They are little concerned with fair ethical busi. 
ness practices. We have lost considerable business because of the above.” 


Third Avenue Glass Co., 10 Third Avenue, Long Beach, N.J., reported unfaj 
I alr 


competition of Pittsburgh Plate Glass Co. at retail level. 

sroadway Auto Glass Co., 1462 Bradway, Camden, N.J., reported unfair com. 
petition of Pittsburgh Plate Glass Co. at retail level. “We have lost about 2,09 
a year on our net volume. It is very hard to compete with a manufacturer of 
glass when there is no other way to buy his specific product, but from him only, 

Atlantic Glass Co., 1813 H Street, Belmar, N.J., reported unfair competition of 
Pittsburgh Plate Glass Co. at retail level. 

Cortland Glass Shop, 147 South Main Street, Cortland, N.Y., reported unfair 
competition of Syracuse Glass Co. and Pittsburgh Plate Glass Co. 

Jacone Glass Co., 1108 First, Middletown, Ohio, reported unfair competition 
of Pittsburgh Plate Glass Co. at retail level and loss of business. 

Five Points Glass Co., 334 West Exchange, Akron, Ohio, reported unfair 
competition of Pittsburgh Plate Glass Co. at retail level. 

J. W. Goss Co., 410 South Street SW., Warren, Ohio, reported competition 
of Pittsburgh Plate Glass Co. at retail level. 

Giant Auto Stores, 661 East Talmadge, Akron, Ohio, reported unfair con- 
petition of Pittsburgh Plate Glass Co. at retail level. 

“This firm has very actively solicited business from insurance companies and 
fleet owners in this area * * * they could be most destructive to the existence 
of small glass shops by continuing to solicit their customers.” 

David’s Reliable Glass, Inc., 279 Valley Street, Dayton, Ohio, reported unfair 
competition of Pittsburgh Plate Glass Co. at retail level. 

Aeme Glass & Paint Co., 1622 Broadway, Lorain, Ohio, reported unfair con- 
petition of Pittsburgh Plate Glass Co. at retail level. 

“We have lost business of the garages, insurance companies, as well as from 
individuals and large trucking companies.” 

Bob Lamb’s Auto Glass Service, 415 12th NE., Canton, Ohio, reported unfair 
competition of Pittsburgh Plate Glass Co. 

Atlas Auto Glass Co., 1640 East Market, Akron, Ohio, reported unfair com- 
petition of Pittsburgh Plate Glass Co. at retail level and loss of business. Pitts. 
burgh Plate Glass Co. “threatened trucking company that they would discon- 


oe 


tinue giving them freight business if Pitts Plate did not do their glasswork.” 


Ed’s Glass Shop, 739 Southwest 29th, Oklahoma City, Okla., reported unfair 
competition of Pittsburgh Plate Glass Co. at retail level. “I lost Patterson 


McCarty Buick dealer 500 to 900 per month account to P.P.G. because they are 


selling to them at a straight 50 percent discount. P.P.G. also is giving insurance 
company 35 percent discount. * * * P.P.G. in this area is not fair—in 196 
our account with P.P.G. was in excess of $17,000, but they did not think enough 
of my account so in turn they solicit my accounts selling some of them at the 
same price they sell auto glass shop.” 


| 
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ir com. | City Glass Co., 911 North Walnut, Oklahoma City, Okla., reported unfair 
ready | competition of Pittsburgh Plate Glass Co. at retail level and loss of business. 
plan ty “Our garages don’t have to buy their windshields from us—new car dealers 
and te just laugh at their 40-percent discount we allow.” _ 

Campbell Glass Co. & Pittsburgh Plate Glass Co. “sell to our consumers the 
tition game price (or less) than they sell to us, thus allowing us no profit at all.” 

Burhan’s Glass Shop, 5332 Lancaster Avenue, Philadelphia, Pa., reported un- 
etition fair competition of Pittsburgh Plate Glass Co. at retail level. 


88 Lost “Bxact figures of loss measured in dollars and cents would be difficult to 
| state, although we have lost several of our new-car dealers to P.P.G. Co.’s serv- 
peti. jcenters. It must be assumed also that we have incurred some loss in our 


t glasg insurance replacement business, because in the State of Pennsylvania, due to 
our inspection laws, all broken glass in automobiles must be replaced. There- 
M2200, fore, the P.P.G. Co. cannot create any new business through creative selling as 
they have stated. They ean only take jobs away from those already in the 

Ported pusiness, thereby causing a possible hardship on many small dealers. 
“Pricing practices have been somewhat erratic, because, to quote them ‘we 
Mich, meet all competition.’ Furthermore, in spite of financial losses in those opera- 
1d loss tions that would make any normal independent operator find the venture a 
financial fiasco, they are contemplating going into a vast and expansive adver- 
unfair tising program that is beyond the means of any independent glass dealer. The 


ness— fact is that any business they attract is business previously done by independ- 
ilisti¢, ents. It would appear that P.P.G. Co. is pouring thousands of dollars into a 
| busi- yenture to establish large retail outlets, which must result in a great loss to 
the independent dealer, if not cause his complete destruction.” 
unfair Allentown Glass & Paint Co., 501 North Seventh, Allentown, Pa., reported 
unfair competition of Pittsburgh Plate Glass Co. at retail level and loss of 
* Com- : pusiness. “They have larger stocks and have salesmen on the road soliciting 
2.000 business and we are losing customers every day through prices. They sell 
rer of | glass to our insurance and garage customers at same prices they sell to us who 
niy. are dealers or retailers.” 
ion of i George’s Auto Glass Shop, 2217 Sixth Avenue, Beaver Falls, Pa., reported com- 
petition of Pittsburgh Plate Glass Co. at retail level in near future. 
Infair Howell’s Lancaster Auto Glass & Paint Co., 114 South Queen Street, Lancaster, 
Pa., reported unfair competition of Pittsburgh Plate Glass Co. at retail level. 
tition @laude Hollinger, 25 South 10th Street, Lebanon, Pa., reported unfair competi- 
| tion of Pittsburgh Plate Glass Co. at retail level. 
infair ' General Auto Glass, 5113 Westminster Avenue, Philadelphia, Pa., reported 
| wgpfair competition of Pittsburgh Plate Glass Co. at retail level and loss of busi- 
tition ness—“unusual tactics’—‘‘many unethical promises or arrangements.” 
Lened Glass Service, 5001 Wayne Avenue, Philadelphia, Pa., reported unfair 
cOn- competition of Pittsburgh Plate Glass Co. at retail level and loss of business. 
“The same salesman who solicits our wholesale business also solicits retail busi- 
Ss and ness from my customers. They use their automobile and truck purchasing power 
tence as an inducement to dealers to give them their business. They get all Chrysler 
factory replacement work. 
fair “They are able to blanket an area with salesmen for continual solicitation. 
It is very possible for these service centers to sell glass to our customers at a low 
com- price because they are also factory distributors. By doing this they could drive 
all small independents like myself out of business within 30 days.” 
from Bridgewood Auto Glass Co., 1422 West Stiles, Philadelphia, Pa., reported un- 
| fair competition of Pittsburgh Plate Glass Co. at retail level and loss of business 
nfair —‘“approximately 40 percent loss”—‘Pitt Plate has gone in to dealers and sold 
them bent glass at the price I buy it.” 
com | Bill’s Auto Glass, 4611 Rising Sun Avenue, Philadelphia, Pa., reported unfair 
Pitts- competition of Pittsburgh Plate Glass Co. at retail level and loss of business— 
scon- “approximately 15 percent decrease in sales.” 
ork.” Frankford Auto Glass Co., 6915 Castor Avenue, Philadelphia, Pa., reported 
nfair unfair competition of Pittsburgh Plate Glass Co. at retail level and loss of busi- 
arson ness—“insurance companies and automobile dealers.” 
y are Verbit’s Glass Shop, 405 West Girard Avenue, Philadelphia, Pa., reported un- 
"ance fair competition of Pittsburgh Plate Glass Co. at retail level. “Shops and in- 
1956 surance brokers mentioned continuous mail and solicitation from above [P.P.G. 
ough | o.].” 
t the | Tyler Glass Shop, 5647 Chew Street, Philadelphia, Pa., reported unfair com- 


petition of Pittsburgh Plate Glass Co. at retail level and loss of business—‘“all our 
| 
} 
i 
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defective windshield replacement labor,” “some mirror business,” “some top glass 
business,” “some insurance comp. business.” 

“Pittsburgh Plate Glass Service Center salesmen approached several body 
shops with the proposition of using seconds for windshield replacements at 
lower than one-half price—said they couldn’t be told from new.” 


Franklin Auto Glass Co., Inc., 38-44 North 55th Street, West Philadelphia, Pa 


reported unfair competition of Pittsburgh Plate Glass Co. at retail level ang Logg 
of business—“decrease of $17,207.35 in volume of our gross business since the 
operation of Pittsburgh Servicenters in the Philadelphia and suburban aregg» 
“special discounts to Ford dealers,’ “coupon books distributed to gas Stations 
and mechanics,” “deviated discounts to trade.” 

“Up until the early part of September 1956 the auto glass dealer (shop) wa, 
an important team in the automobile glass league. It was comprised of the 
glass manufacturers, distributors, jobbers, and the auto glass dealer, The 
glass manufacturer supplied all these categories at different price levels. §yq. 
denly and without warning a policy was adopted by the Pittsburgh Plate Glass 
Co. to open up retail outlets on a nationwide basis. This was like telling the 
small glass dealers they no longer belong in this business. On September 10, 
1956, the aforementioned corporation made their move in the Philadelphia area. 
They sent announcements to the trade which had been previously serviced py 
the small glass dealer, to the effect they were now offering direct service of 
automobile glass and installations through their new retail outlets called gepy. 
icenters. They saturated the Philadelphia area with these announcements— 
to truck fleet owners, car dealers, insurance companies, and even the glagg 
dealers (or shops) whom they are competing against. 

“If this vertical setup is permitted to exist and expand nationwide, there ean 
be no alternative for approximately 7,000 auto glass shops than to be forced oyt 
of business. They cannot possibly compete with a gigantic corporation like 
Pittsburgh Plate Glass Co. who suddenly decide they want the automobile glass 
business from cradle to grave. 

“They furnish the Chrysler Corp. with glass for their new car production 
requirements, the Chrysler, Dodge, De Soto, and Plymouth car dealers on war- 


ranty replacements, the distributors, jobbers, and glass dealers through their 


warehousing depots, and now the retail end of the business through their 
servicenters in direct competition with the small auto glass shops. 

“We don’t know enough about the legalities of a thing of this sort, however 
we are certain it is morally wrong. We also know we thrive and progress on 
good competition, but this condition is inequitable. Even in the sports field a 
heavyweight is never put in the ring with a featherweight to compete against 
each other. 

“If the small businessman who pioneered this specialty of auto glass re 
placements is to survive, he must get the support of all interested in the 
protection of the small businessman, or in this case, they will soon be de 
prived of the livelihood they have made since the inception of the automobile. 
This would involve the employer and his family, the employees and their fami- 
lies, and although I cannot offer definite statistics at this moment, I venture a 
guess that over 100,000 persons could be seriously affected. This is not taking 
into consideration the distributors and jobbers who are dependent on the small 
glass dealer for their business. 

“The salvation of all involved, I believe, depends on immediate action by a 
governmental agency to eliminate this unfair practice by a _ powerful 
corporation.” 

Conn & Conn Glass Co., 7014 Frankford Avenue, Philadelphia, Pa., reported 
unfair competition of Pittsburgh Plate Glass Co. at retail level. “Yesterday | 
had lunch with a minor executive of Allstate Insurance Co. They received a 
directive from the main office to siphon all glass claims to Pittsburgh wherever 
possible. Pittsburgh has agreed to meet the demands of Allstate. * * * 

“Today I had lunch with the parts manager of a busy Ford dealer. He is 
able to buy bent windshields from Pittsburgh at a lower price than he can 
from Ford at net price and incentive. * * * 

“I have never approved of the ethics of Pittsburgh in relation to the smaller 
retail dealers. We, to them, are simply a group of statistics on a sheet of 
paper. 

“Their first step with Allstate can have severe repercussions throughout the 
insurance business. Take away your insurance business and your auto glass 
.sn’t worth a damn. 


| 
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“t charge that Pittsburgh is cutting prices, making discount deals in favor 
of some business over others, have undermined the entire price structure in 
the Philadelphia market, and to all purpose and intent are striving to drive the 
gmall dealers out of business by fair means or foul.” 

Bennett Glass & Mirror Co., 623 Austin, El Paso, Tex., reported : 

“This company does not experience a great amount of what you call ‘unfair 
competition’ due to our geographical location but, we do feel that the manu- 
facturers of automobile glass should not compete with the independent glass shop 
on the installation level. After all these people are presently making it, whole- 
saling it, and installing it. Our local L.O.F. dealer is not active in the installa- 
tion of auto glass, however, it is a known fact that Pittsburgh Plate Glass Co. 
and the Shatter-Proof Glass Corp. are both active in this type of practice. We 
would like to see a change in this present setup.” 

Ajax Glass Co., 109 Commerce, Fort Worth, Tex., reported unfair competition 
of Pittsburgh Glass Co. and Binswanger & Co. at retail level, and loss of busi- 
ness. “They are distributors, which gives them a better buying power which 
automatically gives them a better chance of profit even if they underbid any 
of the smaller retailers. 

“J maintain that a wholesaler or manufacturer and wholesaler should not be 
in the retail business.” 

Avenue Glass Co., 119 South Third, Temple, Tex., reported unfair competition 
by Pittsburgh Plate Glass Co. and Binswanger & Co. “Pittsburgh Plate Glass Co. 
and Binswanger Plate Glass sell to all garages, all body shops, all car dealers at 
same discount given to large auto glass shops such as ours, making no distine- 
tion in spite of large stocks carried by glass shops. 

“It is most unfair to large auto glass shops carrying large inventories of auto 
glass not to be given any better discounts than other lines of business mentioned 
above.” 

Auto Glass Mart, 2455 Tentonia Avenue, Milwaukee, Wis., reported unfair 
competition of Pittsburgh Plate Glass Co. at retail level. 

R. J. Olson Glass Co., 625 Williamson, Madison, Wis., reported unfair competi- 
tion of Pittsburgh Plate Glass Co. 

Based upon the foregoing, National Auto & Flat Glass Dealers Association 
respectfully recommends that consideration be given to proposed legislation as 
follows: 


A BILL To amend the Federal Trade Commission Act so as to prohibit certain practices 
in commerce by any manufacturer or producer who distributes his product in commerce 
through his own retail outlets direct to consumers and also through independent retail 
outlets 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Federal Trade Commission Act is 
amended by redesignating sections 17 and 18 as sections 18 and 19, respectively, 
and by inserting immediately after section 16 the following new section: 

“Seo. 17(a). In any case in which a manufacturer or producer distributes and 
sells a product in commerce through his own retail outlets and also through in- 
dependent retail outlets it shall be unlawful for such manufacturer or producer 
to sell or contract to sell such product through his own retail outlets in competi- 
tion with independent retailers at an unreasonably low price, if the effect of such 
sale or sales at any such price may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce, or to injure, destroy, or pre- 
vent competition with a competitor at the retail level of competition. 

“(b) The term ‘unreasonably low price’ in the preceding paragraph shall mean 
a price lower than the total of the price paid by the independent retailer in pur- 
chasing the product from the manufacturer or producer plus 67 per centum of 
such price added thereon. 

“(e) Any violation of this section shall be deemed to be an unfair method of 
competition in commerce and an unfair or deceptive act or practice in commerce 
within the meaning of section 5 of this Act.” 


WASHINGTON, D.C., March 23, 1959. 
Hon. OREN Harris, 
House Office Building, Washington, D.C. 
DeaR CONGRESSMAN : With reference to the constitutionality of the Harris bill 
as compared to the Boykin bill, in addition to the statements contained in my 
comparative analysis (a copy of which is attached hereto for your immediate 
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reference), the following comments further corroborate my pre 
Harris bill. 

1. Fundamentally, the Boykin bill rests entirely upon the premise of pr | 
ing the property rights of a trademark owner, either as provided by the Trade | 
mark Act or as has been adjudicated by cases under the common law. 4 

In this respect, the Federal Court of Appeals in Smith, Kline & French y 
Clark (157 F. 2d 725) and other cases therein cited, the court said: 

“The law of trademarks is but a part of the broader law of unfair competi. 


ference of the 


or his business as the goods or business of another. 


tion, the purpose of which is to prevent one person from passing off his 004s | 


“The object of the law of unfair competition is to protect the honest business. 
man in that fair trade to which he is entitled; to punish the unfair trader why . 
attempts to take away such business by dishonest or unfair means; and ty 
protect the public from deception and unfair business practices.”’. 

In the case of Stork Restaurant v. Sahati (166 F. 2d 348), on this point the | 
court said: 

“The reach of the law of unfair competition is greater than that of the lay 
of trademarks.” 

In the cases of Lee Mercantile Co. v. J. C. Penney Co. (120 F. 2d 1949) ; and 
in Mishawaka v. 8. S. Kresge (119 F. 2d 316), the court in the former case Said: 

“The law of unfair competition is intended to prevent fraud and deceit So that 
the scope of protection is widened with an increase in complexity of business 
and the multiplying of distinctive features on articles of trade.” 

In the latter case, the court said: 

“Courts tend to restrict the scope of law applicable to technical trademarks 
and extend its scope in cases of unfair competition.” 


said: 

“A method of competition which is inherently unfair does not cease to be go 
because it becomes so well known to the trade that dealers as distinguished 
from consumers are no longer deceived by it.” 

So that from a consideration of the approach of the Harris bill as compared 
to the Boykin bill, it is evident that the Harris bill is more embracive in deal. 
ing with the larger problem of unfair competition. 

The Harris bill embraces both the premise of protecting the property rights 
of trademark owners as well as proscribing certain acts of unfair methods of 
competition with respect to the sale and distribution of trademarked products, 

2. As far as each measure applies itself to the application of the interstate 
commerce clause, the Harris bill is specific and is based upon adjudicated US, 
Supreme Court decisions, whereas the Boykin bill leaves that phase of it open 
for question and further court interpretation. For detailed discussion and 
citations with respect to the construction of the interstate commerce clause, see 
my statement in support of the Harris bill, H.R. 1253, pages 4 to 7, both indt- 
sive. For a discussion of the legal principles touching the entire measure, see 
my statement in support of H.R. 10527 (blue book), pages 15 to 27, both 
inclusive. 

8. With reference to the enforcement of the measures, the Boykin bill provides 
for a method of procedure that has been repeatedly held to be in violation of the 
due process clause, namely, the revocation of a supposed license to use the trade 
mark by a dealer, without notice and/or without a fair and impartial hearing, 

If any provision of both bills may be subject to constitutional attack, this 
arbitrary revocation provision, based on previous decisions such as the Schecter 
case and many others, will be held unconstitutional. This provision embraces a 
practice in which the trademark owner, in relation to his distributors’ rights, is 
prosecutor, judge, jury and enforcer—without any appeal or relief. Such prae- 
tice, to say the least, is undemocratic if not unconstitutional. Congress, by this 
provision, clearly delegates to private persons judicial power in the adjustment 
of personal rights by unilateral action. 

Moreover, the Boykin bill with respect to enforcement completely disregards 
the rights of distributors in this function, and property rights as a distributor 
of such trademarked products. On this point it is significant to note the com- 
ments of a New York Appellate Court decision (Port Chester Wine & Liquor \¥. 
Yiller Bros., 281 N.Y. 101), involving the construction of the New York Fair 
Trade Act, in which the court, among other things, said: 

“However, it is not necessary to hold that the use of the word ‘distributor’ is 
determinative of the legislative purpose to protect other than owners of trade 
marks, brands, or names and the public, because in section 2 of the statute, 


Appropriately, the court in Coca-Cola Co. v. Dixie Cola Lab. (117 F. 24 352) | 
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ich is the vital one for us to consider, it is expressly provided that price 
pir is ‘unfair competition and is actionable at the suit of any person dam- 
7 thereby.’ La ea : aeet , 

“To interpret section 2, despite its clarity, so as to limit the maintenance of 

ction, to enforce rights thereunder to the producer or wholesale vendor and 
a> Jude the vendee or retailer from the right so to do would be in disregard of 
= oi-inclusive language and render the statute of less efficacy in furthering the 
yo legislative purpose of preventing price-cutting practices with relation to 
vventified commodities which have been made the subject of a vertical price- 
fixing arrangement pursuant to the statute. 

“The one who to a greater degree bears the brunt or burden as a consequence 
of price cutting by a retailer is the competing retailer who is observing his con- 
tractual obligations. Such a retailer suffers proportionately to a greater extent 
than does the producer. After all, even the price cutter must directly or in- 
directly get his goods to sell on the price-cutting basis from the producer, while 
the retailer who observes his contractual obligations is deprived of his sales and 
his good repute in the neighborhood and is damaged as a consequence of the 
price-cutting acts of his competitors. | 

“But is is said that such retailer has no property interest in the trade name, 
or mark of the article sold, and that it was because the producer or vendor had 
such a property interest that the validity of the statute was sustained by the 
U.S. Supreme Court in Old Dearborn vy. Seagram (299 U.S. 183, 193), in which 
case Justice Sutherland in part said: ‘The primary aim of the law (Fair Trade 
Act) is to protect the property—namely the good will—of the producer, which 
he still owns. The price restriction is adopted as an appropriate means to that 
perfectly legitimate end and not as an end in itself.’ ’ f 

“Accordingly, when a competitor sells a specified branded article in violation 
of the retailers’ limited property right in the good will acquired by contract, 
the injury or damage falls directly upon the retailers with greater proportionate 
force than upon the producer who has shared with the retailer by contract the 
property right in the good will. There is no compelling reason why the devolu- 
tion by contract of a limited share in the property right should not be recognized. 
Certainly, solicitude for the one who by this statute is founded as a wrongdoer 
does not qualify as a reason.” 

In other words, by analysis the Boykin bill protects the lessor but not the 
lessee; the mortgagor but not the mortgagee; the seller but not the purchaser, 
under a conditional sales contract—although each of the persons mentioned has 
a specific definite right in the subject matter of the transfer. 

The Harris bill, in this respect, is definite when in section 8 (A) and (B) specif- 
ieally provides that: “Any person suffering damage, etc., may sue in any State 
or Federal court, etc.” 

Another undesirable provision in the Boykin bill is section 8 (A), (B), and 
(C) thereof. It provides for a list of reasons which may give rise to a cause of 
action in favor of the trademark owner (and no one else). The list is beset with 
numerous undefined and unadjudicated words and phrases which assuredly will 
invite lawsuits and probably unfavorable judicial interpretation, whereas in 
the Harris bill that phase is covered by one simple and definite premise, namely, 
the statement that the mere reselling of qualified merchandise at prices below 
those established pursuant to the provisions of the bill, may constitute a cause 
of action enforcible in a court of law or equity pursuant to established rules 
of evidence, and not by a private interested person, without notice or a fair and 
impartial hearing. 

4. With respect to the approach of both measures from a social and political 
viewpoint, the Harris bill is by far more constructive and more desirable. The 
Harris bill seems to correct an unfair trade practice in the marketplace, not only 
as it may affect property rights of a trademark owner, but primarily as it 
affects the well-heing of small business and the consumer, not only as a pur- 
chaser but as a producer as well. ‘Che Harris bill directs itself to the implement- 
ing of the antitrust laws in order to provide our free enterprise economy with 
fair competitive practices as far as it relates to the small distributor of publicly 
accepted trademarked products. In this respect, the Harris bill encompasses 
competition from an economic as well as a social viewpoint, realizable in a 
democratic way by constitutional, adjudicated processes. 

Respectfully submitted. 





WALLER & WALLER. 
By HerMan S. WALLER. 
89207—59—_—47 
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WasHinetTon, D.C., March 24, 1959 
Subject: Re Enforcement of H.R. 1253 by Federal Trade Commission. 

Hon. OREN HARRIS, 

New House Office Building, 

Washington, D.C. 

DEAR CONGRESSMAN: Mr. Bicks of the Department of Justice and others who 
followed him in their testimony stressed as a fact that under H.R. 1253 the 
burden of enforcement of the provisions of the measure will fall upon the 
Federal Trade Commission. This conclusion has no basis from the language of 


the bill. However, when pressed what language in the measure may provide i 


such conclusion, Mr. Bicks and the others point to the provision of H.R. 1953 
page 2, lines 15 to 24, and lines 1 and 2, page 3, which provides: s 

“Sec. 5. (a)(1) Unfair methods of competition in commerce, and unfair o& 
deceptive acts or practices in commerce, are hereby declared unlawful. The 
Commission is hereby empowered and directed to prevent persons, partnerships, 
or corportions, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Federal Aviation 
Act of 1958, and persons, partnerships, or corporations insofar as they are 


subject to the Packers and Stockyards Act, 1921, as amended, except as provided 


in section 406(b) of said Act, from using unfair methods of competition jn 
commerce and unfair or deceptive acts or practices in commerce.” 

With réference to this provision, please note FTC’s statement, page 4 thereof 
being the paragraph before the last which reads: j 

“Both H.R. 768 and H.R. 1253 purport to consolidate sections 5(a)(1) an@ 
5(a)(6) of the Federal Trade Commission Act into a single section 5(a) (1) 
without substantive change. The language of H.R. 1258 (p. 2, line 15, to 
p. 3, line 2) is correct in this respect. However, H.R. 768 (p. 2, line 16, to 
p. 3, line 2) does not reflect the changes effected by the Federal Aviation Ac 
of 1958 and the 1958 legislation with respect to packers and stockyards (Publie 
Law 85-909. )”’ 

In this respect it is further significant to note that the declaration ip 
section 5(a) (1) of H.R. 1253 which declares that : 

“Unfair methods of competition in commerce, and unfair or deceptive acts 
or practices in commerce, are hereby declared unlawful,” and that, “The Com- 
mission is hereby empowered and directed to prevent persons, etc. * * * from 
using unfair methods of competition in commerce and unfair or deceptive acts 
in commerce.” 

Was in the FTC Act since its inception in 1914. The provisions of H.R. 
1253 make no changes in this respect. The Commission could now, as it could 
have in the past, declare predatory price cutting as an unfair method of com- 
petition, or an unfair or deceptive practice without any further legislation. 
H.R. 1253 does not require it to do so. H.R. 1253 does not in any language, 
directly or impliedly direct the Commission to enforce its provisions. The 
measure merely provides a private remedy for the selling of qualified merchap- 
dise below a price established pursuant to the provisions thereof. 

It is interesting to note the comments of the Commission in its statement 
on H.R. 1253 which appears on page 5 thereof to wit: 

“The bill further provides that the resale of goods identified by brand, name, or 
trademark, after such revocation, shall be deemed ‘an act of unfair competi- 
tion’ and the reseller ‘shall be liable in a civil action for damages and injunctive 
relief by the owner of the brand, name, or trademark, to prevent and restrain 
further violations of this Act.’ 

“The basic reasons for the Commission’s opposition to H.R. 768 and HR. 
1253 also apply to H.R. 2463. In addition, H.R. 2463 contains a difficult theory 
of ‘property rights’ in brand names and trademarks; a questionable new 
concept of ‘goods usable for the same general purpose:’ a confusing new ‘act 
of unfair competition’ with resulting civil liability for damages and injunctive 
relief ; and an undefined term ‘bait-merchandising’.” 

Moreover, your attention is directed to the testimony of Commission Chairman 
Judge Gwynne, on H.R. 10527 as reported in the printed report thereof when 
on page 69 with reference to enforcement of the measure, Judge Gwynne in 
reply to questions said: 

“Mr. Avery. Judge, as I understand your interpretation of this bill, there 
is no authorization contained in the bill for the Federal Trade Commission to 
intervene in cases where there is an alleged damage. The only redress avail- 
able to the damaged party is to go to court. 
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or. GwyNNE. That is my understanding of the bill, yes. ‘2 

“Mr. Avery. Is that not a little unusual, a departure from the McGuire Act 
and from the Miller-Tydings Act? ay be : om 

“Mr, GWYNNE. No. We never had any jurisdiction in either of those acts. 

It is further significant to note that the Commission S most recent statement 
with reference to the enforcement of the provisions of the Harris bill makes no 
reference whatsoever that would support directly or impliedly the allegation 
made by the Department of Justice and others that this measure will burden 
the activities of the already overburdened and understaffed Federal 
agency. AS a matter of fact, this measure designedly and scrupulously aims 
to relieve both the Federal Trade Commission and the Department of Justice 
as far as it may affect unfair methods of competition in the marketplace as it 
may result from certain types of predatory price cutting. The measure aims 
to shift this burden, without some tax or collection scheme, as suggested by 
one witness, Upon industry in order to correct its ailing problems, as may result 
from predatory price cutting by means of litigation under accepted rules of 
evidence in a court of law or equity. To say the least, it is disconcerting when 
the Department of Justice will fabricate unfounded reasons to bolster and lead 
the opposition to legislation sought to remedy a condition in the marketplace. 

With the same force and effect and with as much credulity one may approach 
the Department of Justice “black Friday” survey of price comparisons of 
selected items used as bait by predatory price cutters. 

spectfully submitted. 
7a WALLER & WALLER, 
By HERMAN S. WALLER. 


WASHINGTON, D.C. March 23, 1959. 
Subject: Re Statement of Association of American Railroads concerning H.R. 
1258 and H.R. 2463. 
Hon. OREN Harris, 
House Office Building, 
Washington, D.C. 

Deak CONGRESSMAN : Last year when the writer had the privilege of working 
with your committee staff and House legislative counsel to revamp H.R. 10527, 
which became the subject matter of H.R. 1253, the position of the Association 
of American Railroads with respect to their probable need of selling quantities 
of merchandise to enforce payment of their lien for freight was thoroughly con- 
sidered and discussed. It was concluded then, and nothing in the present bill 
warrants a different conclusion, that: 

H.R. 1253 specifically excludes its application to “common carriers subject to 
the acts to regulate commerce, air carriers, and foreign air carriers subject to 
the Federal Aviation Act of 1958, and persons, partnerships, or corporations 
insofar as they are subject to the Packers and Stockyard Act, 1921, as amended.” 

In view of the doubt raised in the Association of American Railroads’ letter 
of March 17, as to the application of the exemption to the sales of merchandise 
by a railroad company to enforce a lien for freight, I have again examined the 
rules of statutory construction with respect to this phase, and find no reason 
to change the position taken when this matter was first considered. 

Referring to the general principles of interpretations and construction of 
statutes, as is provided in Sutherland Statutory Construction, volume II, chap- 
ter 13, paragraph 363, with respect to intent it is provided that: 

“The intent is the vital part, the essence of the law, and the primary rule of 
construction, is to ascertain and give effect to the intent of the lawmakers. To 
that extent the exemption is clear and unmistakable.” 

With reference to the fear expressed that probably the exemption may not 
apply to the latter subparagraphs, again quoting from Sutherland’s paragraph 
368, it is provided that : 

“The entire statute (not a single section or subsection) is to be considered 
the intent of the legislators. A statute is part of a whole and not in parts or 
sections and is animated by one general purpose and intent. Consequently, each 
part or section should be construed in connection with every other part or sec- 
tion, so as to produce a harmonious whole (citing a list of cases). A statute 
must receive such reasonable construction as will, if possible, make all its parts 
harmonize with each other, and render them consistent with its scope and object. 
The intention of the whole act will control interpretation of the parts.” 
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With such clear and unequal pronouncement, we cannot agree with the 


doubts expressed and sincerely believe that the fear of inclusion of railroads jp 


the provisions of the Harris bill is unfounded. 


Moreover, we also considered the rule of construction which asserts that 4 


particular provision prevails over a general one, however, that applies onl 
where the two conflict. (See decision 31, paragraph 220.) Even in this 

the provisions of the Harris bill do not apply to railroads—because the right of 
a cause of action is limited to the trademark owner as against his distributo, 
or to a distributor against another distributor. The railroads are in neither 
eategory because they are not distributors in the sense provided, namely, one 
engaged in the distribution of qualified merchandise for resale after notice to 
them of restrictions provided—so that neither provision will apply to them 
Still further, the exemptions in subsection (9) paragraph (a) (b) or (d) clearly 
applies even to a distributor which the railroads cannot generally be classed as 
such, when engaged in the function of selling merchandise to recover freight 
eharges after notice to both the consignor and the consignee. 

With a respect to the meaning of the word “distributor,” again quoting 
Sutherland in paragraph 390, it is provided that: 

“Words and phrases should be construed as they are generally understooq”. 

And in paragraph 392, it is provided that : 

“General words should receive a general construction unless there is some 
thing in the statute to restrain them.” 

The word “distributor” came for interpretation in a fair trade case in New 
York. The appellate court in Port Chester Wine & Liquor Co. v. Miller (2% 
N.Y. 101) held that a “distributor” connotes a wholesaler or jobber, but it may 
include a retailer.” A railroad is neither one of three mentioned. See also 
“Words and Phrases” which on this point and to the same effect cites the Great 
A. & P.v. Cream of Wheat (277F 46-47). 

Accordingly, it is respectfully submitted that the requested amendment by the 
Association of American Railroads is unwarranted. 

Very truly yours, 
WALLER & WALLER, 
By HerMan S. Watter 


[Trade Regulation Reports, second extra edition, Oct. 14, 1958] 
GuImpEs AGAINST DECEPTIVE PRICING ISSUED BY FEDERAL TRADE COMMISSION 


PURPOSE OF GUIDES 


The following guides have been adopted by the Federal Trade Commission for 
the use of its staff in the evaluation of pricing representations in advertising’ | 


While the guides do not purport to be all-inclusive, they are directed toward the 
elimination of existing major abuses and are being released to the public in the 
interest of obtaining voluntary, simultaneous, and prompt cooperation by those 
whose practices are subject to the jurisdiction of the Federal Trade Commission. 


PRINCIPLES IN DETERMINING WHETHER PRICING PRACTICES ARE UNLAWFUL 


In determining whether or not pricing practices are violative of the laws ad- 
ministered by the Commission, the facts in each matter are considered in view 
of the requirements of the Federal Trade Commission Act, as amended, and 
principles enunciated by the courts in the adjudication of cases. The foremost 
of these principles are: 

1. Advertisements must be considered in their entirety and as they would 
be read by those to whom they appeal. 

2. Advertisements as a whole may be completely misleading although every 
sentence separately considered is literally true. This may be because things 
are omitted that should be said, or because advertisements are composed or 
purposely printed in such way as to mislead. 

8. Advertisements are not intended to be carefully dissected with a dictionary 
at hand, but rather to produce an impression upon prospective purchasers. 





1For the purpose of these guides “advertising” includes any form of public notice which 
uses a claim for a produet, however such representation is disseminated or uttlized. 
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4, Whether or not the advertiser knows the representations to be false, the 
deception of purchasers and the diversion of trade from competitors is [are] 
the same. , as 7 

5. A deliberate effort to deceive is not necessary to make out a case of using 
unfair methods of competition or unfair or deceptive acts or practices within 
the prohibition of the statute. 

¢. Laws are made to protect the trusting as well as the suspicious. 

7. Pricing representations, however made, which are ambiguous will be read 
favorably to the accomplishment of the purpose of the Federal Trade Commission 
Act, as amended, which is to prevent the making of claims which have the 
tendency and capacity to inislead. 


GUIDES AGAINST DECEPTIVE PRICING 


In considering particular types of pricing practices for the purpose of deter- 
mining whether terminology and direct or implied representations, however 
made; ie., in advertising or in labeling or otherwise, may be in violation of the 
Federal Trade Commission Act, the following general principles will be used : ” 

1. Saving claims.—No statement, however expressed, whether in words, 
phrases, price fixures, symbols, fractions, percentages, or otherwise, which 
represents Or implies a reduction or saving from an established retail price, or 
from the advertiser’s former price, should be used in connection with the price 
at which an article is offered for sale unless : 

(A) The saving or reduction statement applies to the specific article offered 
for sale as distinguished from similar or comparable merchandise. 

(Nore.—Where a comparison is made between the price of the article offered 
for sale and the price of comparable merchandise guide III applies.) 

And, (B) or (C): 

(B) The saving or reduction is from the usual and customary retail price 
of the article in the trade area, or areas, where the statement is made. 

Examples of phrases used in connection with prices which have been held to 
be representations of an article’s usual and customary retail price are: 

“Maker’s list price” 

“Manufacturer’s list price” 
“Manufacturer's suggested retail price” 
“Sold nationally at” 

“Nationally advertised at” 

“Value” 

(C) The saving or redutcion is from the advertiser's usual and customary 
retail price of the article in the recent, regular course of business. 

Examples of words and phrases used in connection with prices which have been 
held to be representations of the advertiser’s usual and customary retail price 
are: 

“Regularly” 
“Usually” 
“Formerly” 
“Originally” 
“Reduced” 
| [  ~ - 
“Made to sell for” 
“Woven to sell for” 
“Our list price” 
ie aces percent off’ 
“Save up to $_____- ; 
“Special” 
‘You. save $...... 
“$50 dress—$35” 
and 

(D) The statement clearly shows whether the saving or reduction is from 
the usual and customary retail price of the article in the trade area or from 
the advertiser’s usual and customary retail price of the article in the recent, 
regular course of business. 





*Pricing practices in connection with the sale and offering for sale of fur and fur 
products are governed primarily by the provisions of the “Rules and Regulations Under 
the Fur Products Labeling Act.” 
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II. Limitations.—No statement which represents or implies a reductio 
saving from an established retail price or from the advertiser’s 
customary retail price should be used if— 

(A) an artificial markup has been used to provide the basis for the Claim, or 

(B) the claim is based on infrequent or isoated sales, or 

(C) the claim is based on a past price (that is, one not immediately Precedine | 
the price used in the recent, regular course of business) unless this fact is Clear} 
and adequately disclosed. y 

III. Comparable and similar merchandise—Nothing in these guides is ip 
tended to preclude an advertiser from comparing his selling price for an artic 
to the price at which similar and comparable merchandise is currently offerg 
for sale, or sold, provided that: 

(A) It is clearly and conspicuously disclosed in the statement, however made 
that the comparison in price is being made between the article offered for sale 
and similar and comparable merchandise so that it is made clear that the com. 
parative price is not the former or usual and customary price of the advertised 
article but is the price of such similar and comparable merchandise; anq 

(B) The merchandise, to which the sales price of the advertised article is 
compared, is at least of like grade and quality in all material respects: and 

(C) Said similar and comparable merchandise is generally available for pur- 
chase at the comparative price in the same trade area, or areas, where the Claim 
is made, or, if not so available, that fact is clearly disclosed. 

An example of a statement which would be proper within the provisions of 
guide III if based on facts is: 

“Dacron suit $20—comparable suits $25” 

IV. “Special sale, etc.”—-No statement which represents or implies that pe 
cause Of some unusual event or manner of business, an article is offered for 
sale to the consuming public at a saving from the usual and customary retgjj 
price in the trade area, or areas, where the claim is made, or at a saving from 
the advertiser’s usual and customary price for the article in the recent, regu- 
lar course of his business should be made unless the claim is true. 

Examples of words and phrases illustrative of representations to which guide 
IV has reference are: 

“Special purchase” 
“Clearance” 

“Marked down from stock” 
“Exceptional purchase” 
“Manufacturer’s closeout” 
“Advance sale” 

“Sale” 

V. “Two-for-one sales.’—No statement or representation of an offer to sell 
two articles for the price of one, or phrase of similar import, should be used 
unless the sales price for the two articles is the advertiser‘s usual and customary 
retail price for the single article in the recent, regular course of his business, 

(Note.—Where the one responsible for a “two for the price of one” claim has 
not previously sold the article and/or articles, the propriety of the advertised 
price for the two articles is determined by the usual and customary retail price 
of the single article in the trade area, or areas, where the claim is made.) 

VI. “% price’—‘“1 cent sale” conditioned on purchase of additional merchar- 
dise.—No statement or representation of an offer to sell an article at a saving 
through claims such as “% price” or “50 percent off” of “1 cent sale,” or expres 
sions of similar import,* should be used when the offer is conditioned upon the 
purchase of additional merchandise, unless : 

(A) The terms or conditions imposed are conspicuously disclosed in immedi- 
ate conjunction with the offer ; and 


NL or 
usual ang 


(B) The represented saving in price is in fact true, and when the claim is | 
or an expression of similar nature, the saving is from the advertiser's 


” 


“1% price 
usual and customary retail price for the article in the recent, regular course 
of business ; and 

(C) The price charged for the additional merchandise required to be pur 
chased is the usual and customary retail price for the merchandise in the recent, 
regular course of the advertiser’s business. 

(Nore.—Where the one responsible for the saving claim has not previously 
sold the article and/or the additional merchandise, the propriety of the claim 


8 Similar claims, not conditioned upon the purchase of other merchandise, are governed 
by the provisions of guide I (B) and (C). 
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will be governed by the usual and customary retail prices of the article and 


tion or the additional merchandise at retail in the trade area, or areas, where the claim 

lal and made ) 

mM, or SVL. “Factory or wholesale prices.” —No statement should be made in connec- 
tion with the offering for sale of a product to the consuming public of a “factory 

wath | ‘a “wholesale” price, or other such expression, which represents or implies that 

clearly the consuming public can purchase the article at the same price that retailers 


regularly do, and provides a saving from the usual and customary retail price 
sis ip for the article in the trade area, or areas, where the claim is made unless such 
article statement is true. 


offered VIII. “Preticketing.”—No article should be “preticketed” with any price figure, 
either alone or with descriptive terminology, which exceeds the price at which 
r made the article is usually and customarily sold in the trade area, or areas, where the 
‘or sale preticketed article is offered for sale. , ' 
he com. (A) Those who disseminate preticketed price figures for use in connection 
rertised with the offering for sale of articles at retail by others (even though they them- 
ind selves are not engaged in retail sales ) are chargeable if the price figures do not 
ticle jg meet the standard set forth in this guide. As such, they are chargeable with 
ind knowledge of the ordinary business facts of life concerning what happens to 
‘or pur. articles for which they furnished preticketed prices. One who puts into the 
€ Claim hands of others a means or instrumentality by which they may mislead the 
public, is himself guilty of deception. eo 
ions of (B) For the purposes of this guide “preticketing” includes the use of price 
figures— 
(1) affixed to the article by tag, label, or otherwise, or 
hat be. (2) in such a form as to be affixed to the product by others, or , 
red for (3) in material, such as display placards, which are used, or designed to be 
y retail used, with the article at point of sale to the consuming public. 
iz from IX. “Imperfect, irregular, seconds. —No comparative price should be quoted 
t, regu: in connection with an article offered for sale which is imperfect, irregular, or a 
second, unless it is accompanied by a clear and conspicuous disclosure that such 
h guide comparative price refers to the price of the article if perfect. Such comparative 
price should not be used unless (1) it is the price at which the advertiser 
usually and customarily sells the article without defects, or (2) it is the price 
at which the article without defects is usually and customarily sold at the com- 
parative price in the trade area, or areas, where the statement is made, or if 
such article is not so available, that fact is clearly disclosed. 
APPLICATION OF GUIDES 
| Nothing contained in these guides relieves any party subject to a Commission 
Co sell | cease-and-desist order or stipulation from complying with the provisions of such 
De used order or stipulation. The guides do not constitute a finding in and will not 
an affect the disposition of any formal or informal matter before the Commission. 
‘im het by Rosert M. PaRRISH, Seeretary. 
"ertised FTC L-4875. 2 
il price Adopted October 2, 1958. 
) COMMERCE CLEARING Hovuss, INc. 
erchan- 
saving 
ae STATEMENT OF JoHN V. BEAMER, WaBASH, IND. 
Mr. Chairman and members of the committee, I consider it a privilege to 
mmedi- again associate myself with all of you, even though I am sitting in a different 
| position. I have felt that the Interstate and Foreign Commerce Committee was 
laim is | the most important committee in the Congress and I always felt that I brought 
rtiser’s | honor tomy State when I was privileged to serve as a member of it. 
course There are so many facets of life and endeavor that are touched by the author- 


ity of this committee and it is very evident that the committee members are 
be pur- devoted to the preparation of the best legislation for the largest number of 
recent, people. 

This indicates my interest in the committee but also indicates my particular 
viously interest in the present discussion of the fair trade legislation. I served on this 
claim committee for 8 years and also served on the Subcommittees on Commerce and 

Finance during the same period of time. In fact, I served on the subcommittee 


soverned when the McGuire bill was considered and approved and, thus, my interest has 
been a continuing one. 
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I now serve only in a consulting or advisory basis for a group of manufac 
turers who are interested in maintaining and stabilizing quality. 


An additional interest of mine is due to the fact that I was in the mam. | 


facturing business for more than 16 years and, in the two small industries with 


which I was connected, we operated under certain trademarks and patent right, 


which were issued to us by the U.S. Government. We felt that this wag q 
tection afforded by our Government and we likewise felt very proud of our 
product because of its quality which we had established and because of 4 
recognized trade name. 

Again, speaking personally, I always have joined my colleagues in the Qo. 
gress in an effort to support, encourage, and protect small business. The Sinali 
Business Administration has given assistance in its lending and procuremey 
service to sinall business. I always have supported this point of view and I fea 
confident that it is appreciated by all who are in the category of small business 

Small business, at the same time, can be assisted even more by preven 
destructive price competition. That is the most important reason that I fed 
a personal interest in attempting, in a small way, to give counsel and advie 
to the manufacturers and their distributors and retailers in this partienlg 
endeavor. 

It is not necessary to repeat the history of the fair trade acts. It has beep 
or will be ably presented by others starting with the Sherman Act, the Miller. 
Tydings Act, and finally the McGuire Act. 

As a result of the court actions in various States it became evident that the 
small and large manufacturers, their distributors, retailers, and consumer alike 
were the losers as a result of these judicial developments. 

This is one of the reasons that so much importance should be attached tp 
this subject. First of all, it is suggested that the approach to this legislation 
should not be one of price fixing but one of quality maintenance. Actually, 
quality maintenance is the best weapon that any manufacturer, distributor, 
or retailer can use in competition. It likewise results in greater benefits to the 
consumer because a quality product is better and cheaper in the longrun. 

The further approach of quality stabilization in the Boykin bill, H.R. 2463 
and also in H.R. 3187, submitted by my fellow Hoosier, Congressman Madden, 
of the First District of Indiana, is legislation that I would have been happy to 


have introduced had the opportunity presented itself in previous years. I gay | 


this because I feel that from my personal experience in the manufacturing 
business, the property rights in trade names, and the goodwill which the brand 
name symbolizes are as inviolate and important as the right of owning the 
property in which we may live or conduct our business. 

Another reason that the quality stabilization approach is recommended js 
that competent attorneys have indicated that this approach would stand all 
constitutional tests in the State ando Federal courts. 

Furthermore, this quality stabilization approach included in these two bills 
will protect the rights of the States which are granted to the States by the 
Federal Constitution. The present law, I understand, is very specific in permit- 
ting Congress to protect trademarks or brand names, subject to the interstate 
power of Congress. Previous approaches have been designed to regulate price 
directly, and price fixing, in the minds of many people, is an un-American 
practice. 

In conclusion, it should be pointed out that it is very important to permit 
quality products to compete with other quality products. The viciousness of 
price cutting too often produces inferior and cheapened merchandise which is 
used for competition with quality goods, often driving them off the market. The 
consumer actually is the loser because he is getting inferior quality at a seem- 
ingly lower price. The retailer still can sell his quality goods at reduced prices 
without damaging the inherent property rights of the manufacturer or producer 
of the merchandise if he will not merchandise it by its own recognized brand 
name. This affords the protection to the producer of quality goods that the 
previous legislation apparently has failed to provide. 

This new approach appealed to me and I hope that it will appeal to all of you 
because it serves a double purpose of protecting the property rights of brand 
names and of stabilizing quality. 

It should be added that this will be a great help and assistance in the contint 
ation and encouragement of our private enterprise system. It will help to pre 
vide consumer products of various prices without confusing the consumer by 
making him think that he secures quality goods below cost. Equally important, 


this 4) 
manuf 
yiser é 
and M 


SraTE! 


My 
House 
divisic 
ating 
States 
Ohio, 
mantt 
blank 
ances, 

Bot 
Divisi 
divisi 
in the 
trial 
the ¢ 
mana 
stress 
Recei 

On 
the 0 
impo! 
regal 
distr’ 
such 
const 
low | 
effec 

the ! 

Th 
the | 
cong! 
Sdth 
the « 
cums 
fortk 
com 

At 
revie 
we f 
tribr 
busi. 
seve 
it Ww 
that 
proc 
Mor 
figu: 


1] 
mer¢ 
1084 
miss 
char 

2 


Sen 
busi 
Con; 
so a 
p. 9 


ADufae 


Many. | 


e8 with 
Titi 
; & pro. 
Of oy 
e of 4 


1€ Cop. 
> Small 
Trement 
1 I fea 
1Sinegg, 
venting 
I feel 
advice 
‘ticular 


LS. been 
Miller. 


hat the 
T alike 


‘hed to 
slation 
tually, 
‘ibutor, 
to the 
mn, 
. 2463, 
adden, 
Ippy to 
I say 
sturing 
brand 
ng the 


ded is 
ind all 


0 bills 
by the 
yermit- 
erstate 
> price 


erican 


permit 
less of 
hich is 
.. The 
prices 
oducer 


brand | 


at the | 


of you 
brand 


tin 
LO pro- 
ner by 
prtant, 


FAIR TRADE 739 


this approach also protects the manufacturer of quality goods. As a former 
manufacturer, as a former member of this committee and, presently, as an ad- 
yiser and a consumer, I feel that I can recommend the provisions of the Boykin 
and Madden bills, H.R. 2463 and H.R. 3187. 





graremENT OF D. L. MacCuaic, MANAGER, DISTRIBUTION PLANNING, HOUSEWARES 
AND Rapio Recetver Division, GENERAL ELEctTRIC Co. 


My name is D. L. MacOuaig and I am manager, distribution planning, of the 
Housewares and Radio Receiver Division of the General Electric Co. This 
division, with headquarters in Bridgeport, Conn., consists of five separate oper- 
ating departments with nine manufacturing plants variously located in the 
states of California, Connecticut, Massachusetts, New York, North Carolina, 
Ohio, and Pennsylvania. These product departments are responsible for the 
manufacture and sale of a variety of electric housewares items, including electric 
plankets, fans, heating pads, heaters, vaporizers, electric clocks, portable appli- 
ances, Vacuum cleaners, and floor polishers, as well as radio receivers. 

Both organizationally and geographically, the Housewares and Radio Receiver 
Division and its operating components are separate and distinct from other 
divisions or product departments of General Electric Co. which are engaged 
in the manufacture and sale of a wide variety of different consumer and indus- 
trial items. Responsibility for these products is vested in other components of 
the company which have separate production facilities, different plants and 
management personnel, and different distribution problems. Accordingly, it is 
stressed that this statement is confined solely to the Housewares and Radio 
Receiver Division products and is made in the light of their problems alone. 

On behalf of the Housewares and Radio Receiver Division, I am grateful for 
the opportunity to submit this statement for incorporation in the record of the 
important hearings by the Committee on Interstate and Foreign Commerce 
regarding H.R. 1253 and its declared purpose to afford: manufacturers and 
distributors of identified merchandise an effective means whereby the sale of 
such identified merchandise at all appropriate stages of distribution may be 
consummated at prices that are adequate to stimulate said distribution and 
low enough to enable distributors of such identified merchandise to compete 
effectively with those marketing goods of the same general class and to satisfy 
the needs of ultimate consumers. 

The reasons for this division’s endorsement of the basic principles underlying 
the proposed legislation haye been detailed in statements submitted to the three 
congressional committees considering this subject during the 2d session of the 
85th Congress. Support of fair trade generally has also been manifested by 
the division’s adherence to a fair trade program for all its products until cir- 
cumstances forced its termination in February 1958. <A copy of the letter setting 
forth the division’s position and its reasons for this action is attached for the 
committee’s convenience. 

At the time of the 1958 congressional appearances, we endeavored to briefly 
review the basic characteristics of the electric housewares industry of which 
we form a part, and the brand name marketing system used in the mass dis- 
tribution of its products. It was explained that this was a highly competitive 
business with no one manufacturer preeminent in all lines; competition was 
severe, and the field had been wide open to all comers. Illustrative of this point, 
it was noted there were some 40 manufacturers making the same type of radios 
that we sold; 90 manufacturers producing the same type of fans, and other 
product lines too, were represented by substantial numbers of producers. 
Moreover, in 1957 alone the total industry retail sales had reached an estimated 
figure of more than $2 billion with over 100 million units being individually 





11, Hearings before a subcommittee of the Committee on Interstate and Foreign Com- 
merce, House of Representatives, 85th Cong., 2d sess., on H.R. 10527, H.R. 10770, ALR. 
10847, H.R. 11048, H.R. 11216, and H.R. 11264, bills to amend the Federal Trade Com- 
mission Act, as amended, so as to equalize rights in the distribution of identified mer- 
chandise, p. 313 et seq. 

2. Hearings before a subcommittee of the Select Committee on Small Business, U.S. 
Senate, 85th Cong., 2d sess., on competitive impact of discount-house operations on small 
business, June 23, 24, and 25, 1958, p. 76 et seq. 

8. Hearings before the Committee on Interstate and Foreign Commerce, U.S. Senate, 85th 
Cong., 2d sess., on S. 3850, a bill to amend the Federal Trade Commission Act, as amended, 
80 as to equalize rights in the distribution of identified merchandise, July 21 and 22, 1958, 
Pp. 98 et seq. 
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packed, shipped, and handled by distributors and dealers before being gsojq to 
ultimate consumers. 

Even with these brief statistics it was apparent this was a large industry jp. 
volving mass distribution on a gigantic scale. Moreover, such facts served to 
make understandable our stated conviction that the products we manufactureg 
had to utilize mass merchandising techniques to move the greatest volume of 
goods to the greatest number of people at the lowest possible cost. In this Te 
gard it was emphasized that many of the division’s products were frequently 
bought upon impulse by consumers without advance thought or planning. It 
was, therefore, essential our products be widely displayed and continuously 
available in the stores of many thousands of small, independent merchants ag 
well as their larger competitors. To serve these objectives our fair trade pro- 
gram had been adopted. We were convinced that with our pattern of distriby. 
tion it was the most practical way to perpetuate our reputation with the public 
and to encourage the necessary thousands of merchants to handle our products 
upon a basis, which would afford them an opportunity to stock and sell these 
items on a realistic, profitable basis. 

We concluded our testimony by telling the committees that following the forceg 
termination of fair trade, our sales had appreciably declined over a comparable 
period during the preceding year and that three major problems had arisen 
which were of great concern to us. 

1. The widespread price cutting which had appeared in many areas had 
tended to cause the concentration of our products in the hands of fewer and 
larger dealers ; 

2. In all too many cases it had forced the reduction of our wholesale 
distributor and retail-dealer margins to unsound and uneconomic levels; and 

3. This same chaotic price structure had not only destroyed but pre 
vented any efforts on our own behalf to create in the minds of consumers a 
sales-motivating-value image based upon the correlation of high product 
quality and a standard retail price. 

Developments in the marketplace since July of 1958, the date of our last con- 
gressional statement, have only confirmed the seriousness of these problema, 
The sacrificial and uneconomic range of retail prices on our products have con- 
tinued in many markets and so denied our dealers and distributors the oppor- 
tunity to be fairly compensated for their essential roles in the distributive 
process. As a result there has been a significant contraction in the number of 
retail dealers, particularly among the smaller- and medium-sized ones, who are 
willing to handle our products. Lack of advertising and promotional support by 
those remaining has been repetitively evidenced by inadequate or limited point- 
of-sale displays and a marked loss of vital newspaper advertising linage in over 
100 key market areas, which has run as high as 34 percent on some product lines. 
Moreover, faced with chaotic and varying retail prices in its important metro- 
politan markets, the company has been unable to support its dealers by advertis- 
ing in magazines, television, radio, and other national media, in a manner 
designed to establish in the consumer’s mind a sound value for its products 
based upon a correlation of their high quality and standard retail prices. 

Unfortunately, it is our conviction that these problems may no only persist 
but worsen to the increasing business detriment of manufacturers and their 
thousands of dealers and distributors. We sincerely urge the committee to 
weigh these factual developments with extreme care from deliberating upon the 
need for appropriate Federal legislation designed to effect their cure. 


GENERAL ELEcTRIC, Co., 
HOUSEWARES AND RApIO RECEIVER DIVISION, 
Bridgeport, Conn., February 25, 1958. 
To ali dealers and distributors of General Electric housewares and radio receivers? 


Developments of the past months have forced us to the conclusion that an 
effective fair-trade-enforcement program is no longer available in the marketing 
of the products of the housewares and radio receiver division of General 
Electric Co. 

This does not mean we have abandoned our belief in the principles of fair 
trade which this division has supported so long and so actively. We are con- 
vinced of their merit for the reasons publicly declared on many occasions. Rather, 
our conclusion has been dictated by circumstances beyond our control which have 
blocked our continuation of an effective enforcement program. 
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Thus, in the past months court after court has expressed its lack of sympathy 
hn fair trade, and its disagreement with the legislative judgment which led to 
be ssage of the fair-trade laws. A total of 14 State supreme courts have also 
eed their statutes unconstitutional in whole or in part. These decisions, 
pined with Missouri, Texas, Vermont, and the District of Columbia where 
ons trade acts were never passed, create a total of 18 vast and commercially 
ae aetat non-fair-trade areas which adjoin fair-trade States and greatly com- 
ae the difficulties of equitable enforcement at their borders. Moreover, 
ailorder businesses, operating from the shelter of these non-fair-trade areas, 
recently have been permitted to riddle the price structure of fair-trade States by 
advertising, offering for sale, and selling products to residents of these States 
pelow fair-trade prices. Finally, in some fair-trade States it has _become 
increasingly difficult to secure prompt injunctive relief or, once obtained, to 
secure adequate penalties to enforce compliance. Not infrequently punishment 
for violations of an injunction is either refused, or is so mild it does not serve as 
a deterrent in the future. ( t 

All these facts are clearly evident from our study of the recent trend of the 
over 3,000 fair trade cases instituted by us in the past 5 years, the thousands upon 
thousands of investigations undertaken, tabulated and acted upon, and the 
pundreds of contempt proceedings brought to enforce compliance with court 
orders. Current experiences show that despite the magnitude of these con- 
tinuous efforts, we can no longer uniformly establish and effectively protect our 
fair trade price structure in the manner originally contemplated by the fair trade 
laws. As a consequence, those who have signed fair trade contracts or volun- 
tarily observed our fair trade prices have been placed in an untenable competitive 
position when located adjacent to the non-fair-trade areas or in States where 
violators have freely flaunted court injunctions or to which they have targeted 
mail-order operations. 

Effective February 26, 1958, we are, therefore, withdrawing all products of 

this division from our fair trade price list and giving notice of termination of all 
our fair trade contracts. A copy of our revised “List of Fair Trade Minimum 
Retail Prices,” effective February 26, 1958, reflecting these facts is attached for 
your information.’ 
" To those of you who have supported our fair trade program, we express our 
gratitude. To those of you who continue to believe in the principles of fair 
trade, we suggest you weigh carefully the need for appropriate new Federal 
legislation to replace the present patchwork of unsatisfactory State laws. If 
you conclude such Federal legislation is vital to your business, you must recog- 
nize its passage by Congress in satisfactory form can be achieved only through 
your articulate and active support. 

Regardless of what you may believe about fair trade or its possible future, 
we sincerely urge you to adopt pricing policies on General Electric housewares 
and radio receivers which will enable you individually to achieve a just and 
profitable return on your sales. 

The products of this division are of the highest quality, attractively designed, 
fairly priced, and extensively advertised. They have and can be sold on a con- 
tinuing, profitable basis. We have full confidence that their inherent quality, 
utility, and consumer acceptance will continue to give the purchasing public the 
great value they have offered in the past. We urge you to recognize these facts 
in your promotion and sale of General Electric products so you may participate 
on a sound basis in the great period of growth which lies ahead for this industry. 

Very truly yours, 
W.H. SAnLorr, Vice President. 


STATEMENT OF Ray Burcu, SALES PROMOTION MANAGER OF ARNOLD, SCHWINN & 
Co., Cuicago, ILL. 


Mr. Chairman and gentlemen, I am Ray Burch, I live in Wilmette, I. TI am 
sales-promotion manager of Arnold, Schwinn & Co., manufacturer of Schwinn 
bicycles. Our plant and headquarters are in Chicago. I appear on behalf of 
my company, the 32 wholesale distributors of Schwinn bicycles, and the approxi- 
mately 9,000 retail dealers of Schwinn products located in 49 States. 

At the outset, I would like to give a few facts about the bicycle business as a 
background to my discussion of the proposed bill. 





1 Attachment not included. 
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There are some 244 to 3 million new bicycles sold in this country each yep, 
having a retail value of between $130 million to $155 million. About one-thirg of 
these bicycles are imported. The remaining two-thirds are produced by 19 
American manufacturers of which my company is 1. 

Nearly all of these bicycles are bought by, or for, children—only about 2 percent 
for adults. These bicycles are sold largely by mail-order and automotive chains 
which account for about half of the units, the other half being sold by inde 
pendent bicycle dealers, department stores, hardware and variety stores, discount 
catalog stores, etc. The independent bicycle dealer sells about a quarter of all 


new bicycles, nearly all of the used bicycles, and provides practically all of the 


service for all bicycles. 

My own company accounts for from 15 to 20 percent of the total U.S, Sales, 
its products being sold primarily by independent servicing dealers. 

The large chains sell a large proportion of their bicycles in cartons, affopg. 
ing little or no service in setting up or assembling new bicycles, and all sellers 
of bicycles depend almost entirely on the independent bicycle dealers for seryieg 
He is the most important element in the overall distribution system for 4} 
makes of bicycles. He is located and maintains repair parts in the neighbor. 
hoods where the kids live, not downtown or in a warehouse in Chicago, New 
York, or San Francisco. His establishment is full of kids every day. He spends 
a great deal of his time adjusting three speeds, tightening brakes, fixing this 
or that so our kids ride and play in safety. The independent bicycle dealer 
is much more than just a public convenience. He is an absolute necessity ig 
keeping the bicycles in this country maintained and operating in a safe manner. 

On behalf of these thousand of independent bicycle dealers and their many 
patrons we are definitely in favor of H.R. 1253. The purpose of that bill is 
to “equalize rights in the distribution of merchandise identified by a trademark 
brand, or trade name.” I know of no other business where there is more 
valid reason for such equalization of distribution rights than in the bicycle 
business as it exists today. 

This need arises from the fact that nearly half of all the bicycles produced 
in this country each year are sold by less than 10 major chain organizations who 
have complete and unrestricted control over the retail prices of their individual 
brands of bicycles in their thousands of retail outlets located in every State ip 
the Union. By reason of their tremendous volume these few large retailers 
dominate the bicycle consumer market. Each has a private brand of bicycle 
and competes with each of the literally scores of other brands of domestic and 
imported bicycles. 

These large chains, however, are not required to, and do not compete with, 
themselves within their own brand, as is the case with the small independent 
bicycle dealer who must rely on and sell a nationally advertised brand or 
brands. That is to say, Sears, Roebuck & Co. sell the J. C. Higgins brand of 
bicycles. Without any doubt Sears is the largest single bicycle retailer in the 
country. Retail prices of the J. C. Higgins are fixed by Sears, and by Sears 
alone. As a result, there is no competition pricewise between various Sears 
stores as to the J.C. Higgins bicycle. On the other hand, the small independent 
bicycle dealer, handling the Schwinn brand for example, absent fair trade, 
must compete first with every other dealer handling the Schwinn brand before 
he can begin to compete with Sears and the other chains. 

The inequity in the present spotty fair-trade picture places this small inde 
pendent bicycle dealer at a serious competitive disadvantage with Sears and 
other large chains. 

In 1958, for example, a large mail order chain, having about 500 retail out- 
lets, sold nearly as many bicycles as all of the Schwinn bicycles that were sold 
by the 9,000 dealers handling them. Such a large chain of retail outlets is 
never troubled by any discount house or so-called wholesale competition on its 
particular brand of bicycles, regardless of whether located in a fair-trade or 
non-fair-trade State. Such a chain with its many outlets is never faced with 
the particular kind of competition that could force it to sacrifice its normal 
profit on its own brand of bicycle, namely, price competition on the same iden- 
tical merchandise. Little wonder then that this merchandising giant enjoyed 
a handsome profit last year while thousands of independent merchants, in- 
cluding a good many bicycle dealers, were forced out of business. 

The bill before the committee would help to equalize the competitive oppor- 
tunity of the small independent bicycle dealer with these large chains. The 
bill would accomplish this result by enabling the small independent bicycle 
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dealer to compete effectively with the large chain organizations with a fair- 
traded nationally branded bicycle on which he does not face competition from 
other sellers of the identical brand. That is to say, it would thereby intensify 
the competition between different brands of bicyeles, by precluding the destruc- 
tive competition on his brand which can remove all his incentive and profit- 
ability in conducting his business, ¢ a 

There is a peculiarity about the bicycle business bearing on the present bi 
which is of vital importance to the general public. Bicycle repairs and mainte- 
nance including the all-important brake equipment, directly concerns the 

' of 25 million American youngsters. Safety in bicycles is dependent 

almost entirely on the independent bieycle dealer and the repair shop he main- 
tains. The major chain organizations simply are not interested in rendering 
such a service and rarely make any effort whatsoever to provide bicycle repair 
service. They feature “in the carton” sales which preclude even the simplest 
safety inspection before the bicycle is put inte service, and a considerable num- 
per of improperly assembled new bicycles purchased from such sources are 
soon in the shop of the independent bicycle dealer. a ; , 
The big question, of course, is who will keep these 25 million bicycles in safe 
riding condition if the independent bicycle service dealer is foreed out of busi- 
ness? This dealer cannot exist on service revenue alone which comes primarily 
from children. His very existence necessarily depends upon retail bicycle sales, 
and he must have, at the very least, an equal opportunity to compete with the 
giant retailers who are his principal competitors. 5 b 

We believe that H.R. 1253 will help to give him that equality of opportunity 
by enabling him to compete with his brand against their brands—to compete 
effectively by being assured that identical fair-traded merchandise is not being 
sold at cutrate or bait prices. 

Does this harm or benefit the consumer? It is, I submit, distinctly to his ad- 
vantage, both pricewise and otherwise, for H.R. 1253 requires “full and open 
competition” between the fair-traded item and merchandise of the same general 
class produced by others before its provisions can come into play. Schwinn brand 
bieycles to be fair traded under the bill are of course in direct competition with 
bicycles of other brands including both the private brands of the large chain 
organizations and the nationally branded bicycles of other manufacturers. Such 
competition insures and requires that the fair trade price be low enough com- 
petitively to produce sales and yet sufficient to insure the independent bicycle 
dealer of a reasonable incentive to stay in business. Such fair trade prices, being 
necessarily publicly announced, cannot be compared to the fictitious list prices 
from which much merchandise is today discounted. I can, therefore, assert with 
assurance that such a fair trade price is the lowest possible price which, over the 
long pull, will insure stability and satisfaction. At the same time the consumer 
derives the benefit of having a continued source of repair and maintenance for 
his bicycle. 

In closing, I point out that iny company for many years has been the principal 
supplier of bicycles to the independent bicycle service dealer. With the help of 
these thousands of Schwinn dealers we have succeeded in building a reputation for 
fine quality merchandise and consumer satisfaction which is our most prized and 
valuable asset. Although we have maintained a position of leadership in our 
industry for a good many years, we are nonetheless a small company, and the 
total dollar value of Schwinn bicycles sold by our many dealers is but a 
small fraction of the retail sales of the major chains who are our and their 
principal competitors. 

We seek no special advantage over our larger competitors. Yet we do not 
feel that they are entitled to special privileges over us. Their retail outlets are 
not required to compete regarding their individual brands. They are not thereby 
vulnerable to destructive and profitless competition as to their identical merchan- 
dise. We feel that the independent bicycle service dealer is entitled to the same 
immunity from destructive competition with his own brand. 

We believe that that opportunity would be afforded by H.R. 1253. 


We ask your 
favorable consideration and full support of that bill. 


STATEMENT OF CHARLES S. MeYERS 


My name is Charles S. Meyers. I am president of National Office Machine 
Dealers Association, and a resident of Miami, Fla. I have been a member of 
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such association for upward of 20 years and an officer thereof for the past 5 | 
years. 

I maintain a sales, service, and repair business selling and repairing brang. 
named office machines and have been in such business in the city of Miami fo 
upward of 30 years. As such president and as a dealer in office machines | am 
fully familiar with all of the problems of the industry. I have read the Boykiy 
bill, H.R. 2463 (86th Cong., 1st sess.), and on behalf of our association zo on 
record in complete favor of such bill. 

All the members of our association are retail dealers in office machines ayq 
promote, advertise, and sell such machines, which bear the trademark and brand 
name of the manufacturer. The sole source of income of the great majority of 
our dealer members is derived from the sales and service of brand-named mg. 
chines. Many of our dealers are authorized dealers for manufacturers. Ag, 
further service to customers and to promote brand-name merchandise, many of 
our dealers employe factory-trained personnel and maintain service shops gt 
their own expense as opposed to the discounter who maintains no service nor 
service shops. 

Our dealer members spend substantial sums of money advertising and Dro- 
moting sales of brand-named machines and they feel that there should be some 
way for us to protect them from unscrupulous practices. We find ourselves jz 
a position of competing with discounters who use a brand-name machine ag bait 
to lure users into their stores to further sales of other discounted products, jj 
to the great detriment and loss to our dealer members. As an example, the 
brand-named portable typewriter, a very popular machine for home and student 
use, is used extensively by the discounter in our industry to lure housewives and 
young students into his place of business only to sell them an inferior machine 
or other product. 

Advertisements and sales of such portable typewriters at drastically cut prices | 
makes impossible the sale of such machines by our dealer members at manv- 
facturers’ prices which are imperative in order to maintain service shops and 
personnel. Such practice often leads to our dealer members reducing their own 
prices and depriving the customer of much needed service and guarantees. The 
great majority of our dealer members are small businessmen maintaining shops 
with personnel in amounts ranging from 2 to 12 employees. Our shops blanket 
the small communities, as well as large trade areas. Advertisements and sales 
of brand-named machines by discounters in large trade areas reach the smaller 
communities and ruin the dealers’ business therein. It is obvious and a proven 
fact that the discounter can only survive by using the brand-named products in 
his loss-leader and cut-price business. 

The Boykin bill, taking the intelligent approach of direct protection to Fed. 
eral trademarks on a national basis from unscrupulous practices, is much needed 
in our industry. 

I respectfully urge this committee to make a favorable report on this bill. 


BELMONT, MASS., March 8, 1959. 
Hon. Peter F. MAcK, ZJr., 
Chairman, House Interstate Foreign Commerce Subcommittee, House Office 
Building, Washington, D.C. 


DEAR REPRESENTATIVE MACK: One of the great privileges of being an American 
has always been our ability to hunt bargains in things we need and want. 

I am much opposed to bills H.R. 1253 and H.R. 2463, which would destroy 
this great privilege. These bills are inflationary, anticonsumer bills and would 
cause high retail prices. They would put a straitjacket on free American | 
economy. They are class legislation to benefit a relatively small number of | 
people. 

Please make my letter of opposition a part of the hearings on these two bills, i 

Respectfully yours, 
CHARLES C. WALTs, Ph. D. 


STATEMENT BY STEPHEN MASTERS, PRESIDENT, MASTERS, INC. 


Mr. Chairman and gentleman of the House committee, my name is Stephen 
Masters. I am president of Masters, Inc., and its various affiliate and subsidiary i 
corporations. 
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Last year I had the pleasure of testifying on discount house operations before 
the Senate Select Committee on Small Business. At that time, I described the 
operations of my business and related my practical objections to fair trade. I 
would like to take this opportunity to extend my views on what has been so 
falsely labeled as “fair trade. : : : 

Masters is one of the largest, best-known discount department stores in the 
United States. It has championed the cause of the purchasing public in opposi- 
tion to so-called fair trade bills and misnamed fair trade practices for well over 
99 years. The name of Masters appears in some of the leading cases which 
have made case law on interpretations of various fair trade laws. . As a result 
of the decisions by the Federal courts in the case of General Electric y. Masters 
Mail Order Company of Washington, Masters is widely credited with having 
given fair trade laws their deathblow. As a result of these decisions, we have 
been credited with causing General Electric, Sunbeam, and other leading pro- 
ponents of fair trade to abandon their so-called fair trade policies. Now, I am 
not so naive as to believe that this was their sole reason. I rather believe that 
fair trade was abandoned because of declining sales, overstocked warehouses, 
clogged channels of dist ribution, and unhappy distributors. 

I would like to enter a statement to this committee on the fair trade bill, 
HR. 1253. This statement will present the Masters’ viewpoint based on the 
hard practical consideration of the totally indefensible, harsh, and inequitable 
economic results of so-called fair trade acts upon the American consuming public 
and the small retail business in general. 

By way of preface to any discussion of the effect of fair trade legislation on 
distribution, I think it is pertinent to give you here and now the abbreviated 
history of a small business, one which began in 1937 in a tiny upstairs office 
in mid-Manhattan. I refer, of course, to Masters’ own humble beginnings. In 
the course of 22 years, we have grown from that small operation to one which 
operates at the rate of some $45 million annually. 

Catering to the great desire of the American public to buy the most for the 
least amount of money and at the greatest possible savings, Masters has been 
rewarded by a grateful consuming public which brought about this growth 
pattern. This Masters story is not unique. Throughout the country, hundreds 
of retail businesses have experienced similar growth in dollar volume, customer 
acceptance, and chain store development. In addition, thousands of new busi- 
ness people who have entered into the retailing scene following the Masters pat- 
tern of bringing more to the public for less are successfully conducting their 
businesses throughout the Nation. 

Gentlemen, there is a revolution in retailing spreading like wildfire in this 
country. It will not and cannot be stopped by so-called fair trade laws, fair trade 
lobbyists, and legislators whose eyes are being blinded to what is happening in 
the open marketplace. 

There are, perhaps, many who say that the Masters growth pattern is an inde- 
pendent phenomenon of its own, that the opportunities which Masters encoun- 
tered years ago no longer exist today, and that Masters’ enormous present-day 
retail operation cannot be duplicated by other present-day small retailers. 

In 1955, to test our thinking, we deliberately selected an area which was for- 
eign to the Masters operation. In a small community typical of thousands of 
cities in this country, we opened a retail store having only 3,000 feet of selling 
space and employing a manager and three clerks. The Masters parent organi- 
zation kept its hands off the operation completely. The store did its own buying, 
its own advertising, its own merchandising. The manager was merely instructed 
to follow the general Masters policy that every item in the store must be sold at 
a discount and to offer to the public every article of merchandise at the lowest 
possible price. The store I refer to is Masters of York, Pa. In its first full year 
of operation, it did a gross volume of more than $800,000. It is presently going 
at the annual rate of $1,500,000. This store has already expanded once. Its 
operating overhead costs are only slightly more than 10 percent, which includes 
all overhead expenses. Mind you, this success of Masters of York was accom- 
plished in spite of the refusal of many first-line manufacturers and distributors 
to trade or deal directly with the store. Secondary distributors were, in many 
instances, the sole suppliers of merchandise. 

The true discount house, whether large or small in size, moves great amounts 
of merchandise on a smaller, more realistic markup at competitive prices. There 
is no room in this discount type of operation for “superfluous brass hats”, swivel- 
chair vice presidents, unnecessary merchandising men, and other “payroll pad- 
ders”, to which so many department stores are addicted. 
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Gentlemen, there is no secret formula which contributed to the succegg 
Masters. Service, efficiency, and offering the public the most for the dollar are 
responsible for the success of our business and every other going American 
enterprise. If there be a magic formula at all, it can be summed up in just two 
words: Hard work. One of my main objections to so-called “fair trade” bills ig 
the fact that they provide an umbrella for the lazy and inefficient retailer. Pro. 
tected by the blanket of a universal “fair trade” price, the inefficient ang lazy 
retailer has no incentive to “sell” in the true sense of the world. It wags this 
incentive which created every large department store in this country—indeeq it 
was this incentive which created our free enterprise system. ; 

The “fair trade” blanket leaves the small retailer unaware of the economic 
forces at play in the marketplace. The history of our great food chains, super- 
markets, 5 and 10 cent stores, mail order chains, is the history of small companies 
with revolutionary price policies for their times. Masters has merely carrieg 
this history of the low-price technique one step further. 

It is, I think, pertinent at this point to give a definition of what I consider 9 
discount department store to be: It is not a store where loss leaders are useq to 
entice the public to buy other merchandise at high prices. It is not a store where 
some products are sold at discount and others at list price. It is not a store 
where “switch” tactics and substitution are employed in selling. A true discount 
store is one where every product is sold at discount. This does not mean that 
merchandise is arbitrarily marked down from list or fair-traded prices, but 
rather that all merchandise is marked up a fixed percentage above its actug) 
cost. Masters does not believe in loss leaders or loss-leader techniques. Mneh 
of the confusion in arguments against discounting operations is the result of 9 
mistaken belief that discount selling is a form of the loss-leader technique, The 
loss-leader is the product not of the discount stores, but rather of some giant 
high-margin department stores who are presently complaining most bitterly about 
the Masters competition. 

The discount house has been variously denounced as “illegitimate”, “unortho 
dox”, and “unreliable”. Let me tell you what Masters’ standard store policies 
are: 

(1) Masters sells only factory-fresh, first-quality, top-brand merchandise; 

(2) Masters allows a refund on all merchandise at any time up to 30 days 
after date of purchase; 

(3) Masters furnishes its own guarantee on all appliances, in addition to the 
manufacturer’s regular one; 

(4) Masters maintains on its own premises a large, dependable service repair 
department ; 

(5) Masters offers home delivery, but we don’t penalize the cash-and-carry 
customer by asking him to pay a hidden cost for someone else’s home delivery; 

(6) Masters provides a time-payment plan for its customers, also without 
penalizing the customer who does not participate in the plan. 

One reason that Masters can sell products at prices that seem unreasonably 
low as compared to the department store is that Masters’ gross overhead ex- 
penses average under 12 percent as compared to the average department store 
gross operating expenses of 35 percent, so what is very profitable to us can be 
just the opposite for the inefficient, high-margin retailer. 

Oxamined in the light of Masters, and every other reputable discount house, 
it becomes easy to see that most of the charges leveled by the sv-called “fair 
trade” advocates are meaningless. What store do you know of that offers more? 
Dealing fairly with the consumer is still the best means of building up a solid, 
long-range manufacturing or retailing business. 

All this leads me inevitably to a discussion of my reasons for opposing fair 
trade laws of any type. Trying to stop the consumer from purchasing at the 
lowest price is like telling the waves to stop rolling in. The late and little 
lamented Prohibition Act was unworkable and wunenforcible because it 
countered the wishes of the great American consuming public. You cannot 
legislate prices. Prices are made by older economic laws than any State or 
Federal legislature can determine. Supply and demand, overproductivity, gen- 
eral business conditions, all work together to determine the economic price of an 
article. 

IT have looked at H.R. 1253, a proposed fair trade bill designed to purportedly 
equalize rights in the distribution of identified products. Gentlemen, I am not 
a lawyer, nor have I had any legal training. But it seems to me that the bill 
presently pending before the committee suffers from the same disabilities as 





every ot 
facturer 
yesterda 
has bee: 
the indi 
Secon 
monly k 
over 25 
“stabiliz 
heen bre 
fair tra 
of mere 
Prope 
certain 
distribu 
of our 
electric 
applian 
Now, 
small @ 
items. 
refrige’ 
Isa Fe 
tor wht 
or dist 
against 
Neither 
legislat 
Let t 
Ain 26 
sells at 
known 
formul 
on an 
costs V 
a vast 
make ¢ 
hold in 
by so- 
I’ve @ 
rob it 
At | 
mist, § 
lege, 
consul 
figure 
The 
to pro 
of fai 
as Ve 
but in 
which 
ting « 
had f 
said b 
no in 
when 
The 
tect t 
but 
phasi 
produ 
manu 
manu 
foreii 
hecar 
trade 





S of 
* are 
‘lean 
two 
Is ig 
Pro. 
lazy 
this 
dl, it 


omic 
Iper- 
inies 
Tied 


ler a 
“dl to 
here 
store 
ount 
that 

but 
‘tual 
fuch 
of a 
The 
riant 
bout 


‘tho 
icies 


days 
» the 
pair 


arry 
y; 
hout 


ably 
| ex- 
store 
n be 


nuse, 
‘fair 
ore? 
solid, 


fair 
| the 
little 
e it 
nnot 
2 or 
gen- 
of an 


tedly 
1 not 
» bill 
as 


| 


FAIR TRADE 747 


every other fair trade law I have ever seen. This law delegates to the manu- 
facturer Or distributor the right to make illegal today what may have been legal 
yesterday and vice versa, to remove from fair trade on any particular day what 
has been previously fair traded up to that day. The enforcement is left to 
the individual whim and will of the fair trade manufacturer or distributor. 

Second, it is claimed that resale maintenance, or fair trade as it is com- 
monly known, “stabilizes” prices, and I use the word “stabilize” in quotes. In 
over 25 years of fair trade history in this country, I have yet to see prices 
“stabilized” so the price of any article of merchandise which is fair traded has 
peen brought down or reduced. ( m the contrary, and the practice is universal, 
fair trade laws have been used to increase the retail prices of the various articles 
of merchandise. 

proponents of fair trade, while proposing the necessity of a fair trade law for 
certain products, at the same time have no hesitancy in manufacturing and 
distributing other products free from fair trade control. So we have had some 
of our giant manufacturers fair trading small appliances like radio, toasters, 
electric blankets, and the like, while at the same time selling such white goods 
appliances as refrigerators, freezers, etc., without any fair trade pricing. 

Now, if the harmful effects of a non-fair-trade policy have any application to 
small appliances, the same harmful effects should be apparent in these larger 
items. We here, however, no argument made by any manufacturer that TV sets. 
refrigerators, dryers, washing machines and the like should be fair traded. 
isa Federal law to be made a matter of option for any manufacturer or distribu- 
tor who claims he has a fair trade policy? Is it to be left to the manufacturer 
or distributor to determine whether he shall enforce his fair trade policy 
against Masters but leave Jones & Co., the store on the next block, alone? 
Neither this committee nor Congress, with all due respect to each of them, can 
legislate laws not acceptable to the general consuming public. 

Let us look at vitamin prices for a moment. Abbott & Lilly fair trade vitamin 
A in 25,000 unit capsules at $4.09 a bottle. The exact same quantity and formula 
sells at Masters for $0.98. A bottle of vitamins put out by a very large well- 
known drug company, Squibb. are fair traded at $9.45. And a bottle of vitamins, 
formula exactly the same, is sold at any Masters store for $2.29, fully $7.16 less 
on an under $10 item. Commonsense tells you that even the argument that 
costs were originally very high for vitamin research doesn't explain away such 
a vast price differential. I know that Masters does not sell these at a loss. We 
make a very good profit on our vitamins. Now, these are articles that every house- 
hold in America uses every day. How cap anyone justify price stabilization caused 
by so-called fair trade? I could repeat these examples endlessly, but I hope 
lve made my point. Fair trade puts its hand in every consumer’s pocket to 
rob it of much-needed earnings. 

At last year’s Senate committee hearings on discount houses, a leading econo- 
mist, Stewart M. Lee, chairman of the department of economics at Geneva Col- 
lege, predicted that if a price-fixing bill was passed it would cost the American 
consumer at the very minimum $1 billion annually, and a conservative maximum 
figure of $10 billion annually. 

The argument is constantly raised that fair trade price regulation is necessary 
to protect the weak or small retailer. Statistics demonstrate that the percentage 
of failures or insolvencies among small retailers in such non-fair-trade areas 
as Vermont, Missouri, Texas, or the District of Columbia are not any greater 
but in fact less than the percentage of failures and bankruptcies in those States 
which have the so-called benefits of fair-trade laws. The bugaboo of price cut- 
ting does not seem to bother the small retailer in those States which never 
had fair trade laws or have had them declared unconstitutional. As I have 
said before, the weak and inefficient retailer under a fair trade pricing system has 
no incentive to improve his services, his efficiency, or his retailing economy 
when he is covered by the fair trade umbrella. 

There are many people who state that the real purpose of fair trade is to pro- 
tect the manufacturer or distributor rather than the small retailer. It needs 
but little examination to see how specious this argument is, and I can’t em- 
phasize this point enough. No matter what price the local retail store sells a 
product for—whether at a fair trade price, list price, or discount price—the 
manufacturer still gets the same wholesale price for his products. In fact, the 
manufacturer or distributor, in the absence of fair trade or the cost of truly en- 
forcing or policing fair trade, should be in a position to make more money 
because of the enormous savings in legal fees, comparison shopping, and fair 
trade policing. 
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When the fair trader is thus rebutted, he generally resorts to the ep 
“discounting breaks up his distribution pattern.” In point of fact, the y 
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: : ery 
posite results. The fact is that the discount store affords more people the 


portunity to buy a brand name article without the necessity of paying a Drice | 
which he cannot afford. The retailer does not need to switch the Consumer ty 
an unknown brand or inferior merchandise, and the consumer is enabled to be 
come acquainted with a branded article which might otherwise be beyong pj 
reach. Discount selling widens the distribution of the article and makes jt 
readily available to groups who otherwise would be in no position to purchase it 

At the peak of its fair trade program, when it claimed to have more retailer, 
covered by fair trade contracts than at any other time in its history, the 
Sunbeam Corp.’s dollar sales dropped some $12 million in 9 months. Wag thei 
fair traded price too high for the American consumer? Or was the consumer 
switching to comparable and less expensive merchandise items which were not 
being fair traded? We at Masters believe in giving the consuming public why 
it wants at the best possible price. The sale of branded merchandise at real. 
istic prices the public can afford actually enhances the label or the brand. Dis. 
count selling widens the distribution of an article and makes it available to 
more and more people. 

One of the major fallacies constantly urged by proponents of fair trade is that 
the manufacturer of a trade-name or branded article can control the price 
such an article even after, and long after, the trade name article has been pajq 
for and sold to a retailer. There is no such inherent right. I am advised py 
counsel that the right to control price never was and is not an incident of trade 
name ownership. The very concept that one who manufactures and distributes 
an article shall still have the right to control it pricewise long after the artic 
itself has been sold and resold is illogical, ill-conceived, and un-American. It yip. 
lates every doctrine of ownership of personal property. As the Michigan Supreme 
Court has said “Cut-rate sales breach the trademark rights of the manufacturer 
or distributor. The manufacturer's trademark rights do not enable it to sell ity 
cake and have it, too.” The manufacturer only suffers damage or injury to his 
trademark or brand name if the product is shoddy, inefficient or unworthy ang 
eannot match the claims which have been advertised for it. 

The economic benefits of price-cutting are easy to state: (a) it helps more 
of the public to get more products to enjoy; (b) it helps people get more for 
their hard-earned dollar; (c) it helps defeat inflation by giving more buying 
power to the dollar; (d) it enables the consuming public to make substantial 
money savings. 

To summarize, I believe that fair trade pricing is un-American in its concept, 
a deterrent to a free and open economy, the natural laws of supply and demand, 
and the economic competition of the marketplace. Fair trade is unpopular, 
unrealistic, socially unjust, and repulsive to the housewife, the wage earner, and | 
the public generally. Competition is the spark plug of America. It is the 
enemy of monopoly, cartels, dictatorships. It is the enemy of low wages, limited 
production of the good things of life, and low living standards. It is im- 
possible to legislate against the best interests of the American public. Every- 
body loves a good buy. The right of the public to buy at the lowest possible 
competitive price cannot be interfered with. No one can continue indefinitely 
to put his hand in the public’s pocket under the guise of an un-American theory. | 
It is strange to note that those manufacturers and distributors who generally 
complain the loudest against governmental interference in their businesses, are 
the very ones seeking a Federal fair trade law to fix monopolistic prices and et 
orbitant margins of profits as a buttress for their own distributing systems. 

“Fair Trade” is a misnomer. It is unfair trade. 


! 
STATEMENT IN Support oF H.R. 1253 sy JosepH A. Durry, ExECUTIVE DIRECTO, 
AMERICAN BOOKSELLERS ASSOCIATION, NEw YorkK, N.Y. 


? 


My name is Joseph A. Duffy. I live at 557 Pelham Manor Road, Pelham Manor, 
N.Y. I am executive director of the American Booksellers Association. I have 
been close to the everyday problems of booksellers for the past 35 years, first 
as sales executive for various trade book publishers, and now as part of my 
duties as director of the booksellers’ trade association. 

The American Booksellers Association represents an estimated 90 percent of} 
all new book business done in this country in the course of each year and our) 
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1,400 member stores can be said to be the leaders in the retail branch of the 
pook industry. We represent mainly small independent personal bookshops, 
though some of our members are chainstore operators and a few others are large 
department stores with book departments. The average gross income per mem- 
per falls somewhere between $25,000 and $100,000 per year. The bookseller 
makes a civic contribution to America out of all proportion to the size of his 
income. He is recognized as a potent educational force in his community and 
it is this sense of service that is largely responsible for keeping him in business. 
A comparable investment of capital, technical skill, and energy in most any 
other line of endeavor would yield many more dollars than the average book- 
geller can expect to receive each year. ; : : 

During the past few years the American public has become more conscious 
of the importance of books. ; Outside threats to our educational supremacy have 
made the retail bookseller important as an educator. He is no longer merely 
a businessman. The bookseller sees to it that existing books are circulated 
efficiently. It is his responsibility to provide access to new books in the fields of 
science and technology as well as other serious works in all fields of endeavor. 
Pxamination of “Appendix A—Results of Cost Survey Conducted Among Cross 
Section of ABA Members” reveals that the booksellers’ margin of profit has 
pecome so slim it does not attract new talent, nor does it provide a full reward 
to the loyal members of the bookselling profession. Price cutting is a serious 
threat to the very existence of the American bookseller. This threat has been 
redoubled in the last few years with the mushroom growth of largescale discount 
houses. These non-book-minded merchants have reached out and skimmed the 
cream from the new book market. Best sellers which formerly served to keep 
the retail bookseller in a reasonably liquid financial condition are now offered 
by these new discount houses at prices close to cost. There has been set up a 
chain reaction, redoubling the price-cutting activities of other retail merchants 
whose policy has been to meet competition wherever it arises. Price cutting is 
no longer confined to the New York metropolitan area; it is now coming to the 
fore in other parts of the country as well. These discount houses do not give 
full service. They do not carry a full line of books—hbest sellers only and the 
obvious reference book staples. Public libraries, paperbound books, and maga- 
zines help serve the reading public but they cannot take the place of our retail 
book outlets. 

To say it another way, without personal bookstores many fine books will not 
be published because the publisher will have no place to sell them. Without the 
services of the small retail bookseller authorship and publication will be dis- 
couraged. We may expect to see the disappareance from our cultural scene of 
adequate works in the fields of philosophy, education, economics, sociology, and 
other special subjects unless the health of our distribution system is maintained. 
The key to the maintenance of a healthy book industry is support of prices by 
Federal legislation such as that proposed in H.R. 1253. 

If you will look once more at appendix A you will see that the typical book- 
seller operates on a slim profit of between 2 and 4 percent, and this on an 
initially small volume of business. The first item on the survey list—the cost 
of stock—reflects the necessity of an average discount of 37 percent, all of 
which must be retained in the resale price if the retailer is to have any profit at 
all. This minimum requirement is impossible if he is forced to meet price 
competition. With his small volume and with the necessity to service the public 
with books of special interest the revenue from bestsellers is absolutely essential 
if the necessary 37 percent average discount is to be achieved. In the face of 
price cutting the bookseller cannot maintain economic equilibrium. 

Price cutting has a serious side effect. Trade book prices are set by pub- 
lishers on sound principles. They take into account normal overhead costs, sales 
costs, and reasonable profit. Nevertheless the whole structure of the trade 
book industry suffers in the eyes of the public as a result of spectacular price 
cutting on the better known books. It gives the public the wrong impression. 
The public has a tendency to judge the publisher and the retailer in terms of 
the artificially reduced prices advertised by the discount houses. It makes the 
average book buyer unwilling to pay the normal price for any book. The book- 
buying public has become suspicious. It feels that books are overpriced despite 
the fact that books have lagged far behind other commodities in the spiral 
of living costs since 1941. While the national retail price index shows a 100- 
percent increase over the last 18 years, books have risen only an estimated 64 
percent. I wish to repeat: Price cutting unless stopped will ultimately elim- 
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inate the personal bookstore from the national scene and in turn wil) have 
serious effect on the quality of our national literary production. The bookseller jer 
needs protection. We strongly urge your support of the Harris bill, H.R. 1253, establi 
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PENN FISHING TACKLE MANUFACTURING Co,, Actu 

Philadelphia, Pa., March 16, 1959, name — 

HOUSE INTERSTATE AND FOREIGN COMMERCE COM MITTEE, do ee 
House Office Building, Washington, D.C. pag 
GENTLEMEN: We, Penn Fishing Tackle Manufacturing Co., a Pennsylvania produc 
corporation, employing 185 people, in the city of Philadelphia, wish to go on until i 


record as being in agreement with the basic tenets of the Boykin quality sta- The 


bilization bill, H.R. 2463, scheduled to come before the House of Representatives, have f 
March 16, 1959. place. 
Regulation of trade, in respect to its ethics, and the implications of meet- service 
ing competition by foreign manufacturers, both Japanese and European, call bargai 
for legislation on the national level, in order to prevent mass unemployment and The 
its concomitant economic crisis, domestically. shrunl 
Truly yours, in som 

Joun H. Ecory, Vice President. in a | 

cheap 

: Fail 

INDEPENDENT GARAGE OWNERS OF AMERICA, INC., by a 

Tulsa, Okla., March 14, 1959. recog! 

Howse INTERSTATP AND FOREIGN COMMERCE COM MITTEE, build 
House Office Building, Washington, D.C. The 
GENTLEMEN: The Independent Garage Owners of America, Inc., held their has be 
semiannual board of directors meeting at the LaSalle Hotel in Chicago, Il, Boyki 
February 20 and 21. | The 
The board of directors voted unanimous support endorsing the Boykin bill. verre 
IGOA has organized units in 32 States, members-at-large in 2 additional It p 
States and the Territory of Hawaii, with a total of more than 4,500 members. may i 
The membership in our association means a place of business, and not an on the 
individual. HR 


The Boykin bill would be of considerable help to the small independent furth 
businessman in this Nation, if properly backed with legislative measures to | resell 
make it effective. hr 

Sincerely yours, "a 
Ratpu H. James, Hvecutive Director. conce 

neces 

given 

STATEMENT OF RANbDoLPH J. SEIFERT I Bex 

urge 

My name is Randolph J. Seifert, and I am an attorney engaged in the gen- 
eral practice of law in New York City as a member of the firm of Russell & | 
Seifert. I am appearing here today as an individual in support of the Boykin 
bill, H.R. 24638. 
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Shortly after World War II, as attorney for manufacturers who desired to 

establish stable price systems for their products in the met ropolitan New York 
area, I first became acquainted with the special problems in this field. ; 
’ Initially I had a certain degree of misgiving as to the basic idea of price sta- 
pilization by the manufacturer. I had a fear that possibly the consumer suf- 
fered. As I became more experienced in the field, I learned that these early 
fears were groundless. : 

One of the phenomena of postwar America has been the development of metro- 
politan regions as an accompaniment of the so-called urban sprawl. This move- 
ment has brought about the decline of the downtown quality store and the 
neighborhood store, and fostered the development of supermarkets and discount 
houses. To the extent that a healthy climate of competition was fostered, the 
economy benefited. Unfortunately, however, this change in merchandising has 
prought with it a growth of giants in the distribution field, and a parallel de- 
cline of quality manufacturers. ; 

It is a commonplace of almost every rural American household that a certain 
few familiar retail outlets have developed the private label and brand name 
almost to the exclusion of manufacturers’ brand names and trademarks. 

Similarly, the discount house and related operations, by the use of loss leader 
and bait advertising tactics, have all but driven established brand names from 
urban and suburban areas by forcing the brand name to compete with itself. 
In a sensitive economy such as ours, this results in almost necessary withdrawal 
of the quality manufacturer from an erratic trading area. 

Actually the real loser in the downward price spiral resulting when the brand 
name is forced to compete with itself, is the consumer. Temporary bargains 
do not make up for the ultimate loss of value in the established product. When 
a quality brand is driven from the market area, “bargain products” in which 
the yalue is as diluted as the price, are substituted. Soon these “bargain 
products” face the onslaught of challenge by even greater dilutions in value, 
until in the market all semblance of stability, either in quality or in price, is lost. 

The net result is that unknown labels, house brands, and promotional goods 
have filled the void created by the removal of quality products from the market- 
place. Established brands, with a consumer-acceptance built by the satisfactory 
service they have given over a period of years, have been replaced by transient 
bargain items that are not calculated to face the test of time in the marketplace. 

The number of quality brands in regional or national commerce today has 
shrunk considerably in just the short span of years since World War II. Unless 
in some fashion a manufacturer is able to protect his good name and preeminence 
in a particular field of the economy, by protecting his brand name against 
cheapening influences, the breed will die out altogether. 

Fair-trade laws are only an indirect and partial recognition of the ownership 
by a manufacturer of his brand name or trademark. The Boykin bill, by 
recognizing an established truth of the marketplace, provides the incentive to 
build (and stabilize) quality into a product. 

The Boykin bill does this by going to the heart of the problem. Fair trade 
has been handicapped by its linkage with “price” and “contract” control. The 
Boykin bill goes directly to property control. 

The Boykin bill is founded on the continuing property interest in the brand 
name or trademark as unequivocally stated in the Old Dearborn decision. 

It provides that these ownership rights in the trademark or brand name owner 
may not be injured by baiting, misrepresentation, or destructive pricing practices 
on the part of the reseller. 

H.R. 2463 gives a practicable way to stop these damaging practices by denying 
further use (and abuse) of the trademark or brand name by the trespassing 
reseller, 

Simply, completely, logically the Boykin bill gives effective solution to a 
critical problem affecting our economy. 

If there is to be a survival of the American manufacturer who is genuinely 
concerned about the development of quality products, and in the research 
necessary to meet the challenge of growth and competition, recognition must be 
given to his good name and brand. 

Because I believe that the Boykin bill, H.R. 2463, would accomplish this end, 
I urge upon you prompt approval of this bill. 
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RETAIL GASOLINE DEALERS ASSOCIATION, INC., OF MASSACHUSETTS, 
Boston, March 20, 1959 
Representative OrEN Harris, 1 
Chairman, Committee on Interstate and Foreign Commerce, 
House Office Building, 
Washington, D.C. 

DEAR REPRESENTATIVE Harris: Enclosed please find a copy of the survey and 
the material that proves that there is destructive competition in the gasoling 
market, throughout the State of Massachusetts, that has caused price wars ging 
1954. 

As I stated in my telegram about not appearing before your committee, | am 
very sorry that it was impossible for me to do so. Would you be kind enough 
to enter these statements in the records as being in favor of H.R. 1253. 

Thanking you again, I remain, 

Very truly yours, 
FREDERICK H. Moore, Evrecutive Secretary, 


SURVEYS AND MATerIAL To Prove THAT DestRUCTIVE COMPETITION Exists yy 
THE RETAIL GASOLINE MARKET IN MASSACHUSETTS 


By Frederick H. Moore, Executive Secretary, of the Retail Gasoline Dealery 
Association, Ine., of Massachusetts 


The officers and the directors of the Retail Gasoline Dealers Association, 
Inc., of Massachusetts, have instructed me to submit these surveys to this 
committee. 

My name is Frederick H. Moore, my home is in Brookline, Mass., and I am the 
executive secretary of this association. We are appealing to this committee to 
vote in favor of H.R. 1253 so that it will allow the major supplying companies, 
in Massachusetts, and New England, to be able to embrace this National Pair 
Trade Act which will stop the destructive price wars that we have been faced 
with in Massachusetts for the past 5 years. 

This is the only hope for the small, independent retail gasoline dealers to 
stay in business, on account of the destructive methods of unfair competition 
that have been used here, since 1954. We are going to present to your con- 
mittee market surveys and material on the Massachusetts market which, we feel, 
will definitely prove that we are faced with serious destructive competition 
that is putting the small retail gasoline dealer out of business. 

There have been hundreds of dealer failures in the past 5 years as the result 
of these chaotic price wars and we have done everything possible as far as State 
legislation is concerned to try to stop them, without success. 

These price wars have affected the general consuming public and have been 
putting the majority of the branded dealers in the position where they have 
been unable to give the proper service as the result of low marginal profits caused 
by approximately 5 percent of the dealers who have been using a systematic 
method of destroying the wholesale and retail prices bringing them down so low 
that it is impossible for the legitimate dealer to make a profit. These surveys, 
we feel, will prove to this committee that the only permanent cure would be 
the passage of H.R. 1253, the National Fair Trade Act. 

Market surveys of the Massachusetts market have been taken on a monthly 
basis and they show that, systematically, the destructive competition since 
1954 has caused the price wars that have brough the retail wholesale prices 
down to a low level so that it is impossible for the legitimate dealer to make a 
fair, livable margin of profit. 

All the past surveys are practically the same as this survey that we are pre 
senting to this committee to show how the destructive dealers operate at the 
present date. Effective March 11, 1959, the Gulf Oil Corp. raised the tankwagon 
or wholesale prices from low subsidized prices to a near-normal price of 15.2 plus 
814 tax which is 23.7. Most major companies followed this increase by March 
14, 1959, with the same wholesale price of 23.7. The legitimate dealer, in 
order to realize a fair livable margin, has started posting 28.9 for regular gase 
line ; this gives the dealer the margin of 5.2 cents per gallon. 

As of March 16, this survey shows the same as in the past where the destruc | 
tive dealers throughout the bad areas are posting 25.9 with a 23.7 tankwagon 
price giving the margin of profit of 2.2. The legitimate dealers’—in Massach- | 
setts—average rent for each individual station runs about 1% cents per gallon, | 
whether he pays taxes or pays rent; this is the average cost in Massachusetts. 
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He, therefore, cannot compete with the destructive dealers selling at a 2.2-cent 
margin. So, as this survey will show, the dealer selling at 25.9 against a 28.9 
will build up a large volume of business at the expense of the legitimate dealer. 

This survey will show, as in the past, that the major supplying companies will 
pe forced to come to the assistance of the legitimate dealer with a subsidity or a 
yoluntary allowance to meet the destructive dealers’ price of 25.9 and all over 
again it will start the same destructive price wars with both the suppliers and 
legitimate dealers losing money. rhe same system has been used many times in 
the past and this is one of the main reasons why we are in favor of House bill 
1253 which allows the major supplying companies to embrace this act in the 
six New England States. I nder the many Federal laws, with the major sup- 
pliers subsidizing the legitimate dealers, they have been forced to give the same 
subsidies to destructive dealers causing the price wars. By enabling the sup- 
plier to subsidize the legitimate dealer to meet the 25.9 price, he is subsidized 
with a 4-cent margin of profit, and this brings down the tankwagon price to 21.9 
ora 1.8 subsidy. Under the Federal law, the supplier is again forced to give the 
same price to the destructive dealers that were selling at 2.2 margin and it brings 
the margin to 4 cents, the same margin the legitimate dealer has been subsidized 
for. 

This is an example of what has been going on continuously from 1954 and has 
put the hundreds of legitimate deales in Massachusetts out of business. We, 
therefore, request the committee to vote in favor of H.R. 1253 so that the 
destructive price wars can be eliminated in Massachusetts. 


THE COMMONWEALTH OF MASSACHUETTS, 
DEPARTMENT OF LABOR AND INDUSTRIES, 
OFFICE OF DIVISION ON THE NECESSARIES OF LIFE, 
Boston, December 17, 1957. 
Mr. Frep Moore, 
Retail Gasoline Dealers Association, 
Allston, Mass. 


Deak Mr. Moore: Enclosed find sheet submitted by Investigator Norton which 
has to do with tankwagon prices and retail prices at certain selected stations 
as of December 12 and 138, 1957. 

Very truly yours, 
JOHN P. McBripe, Director. 

These surveys were taken by John Norton under the direction of John P. 
McBride, director of motor fuel, and Senator Hedges to verify the surveys taken 
from May 10, 1957, to the present date showing the system that the destructive 
dealers are using to cause these price wars. 


{In cents] 


Station Tank wagon Retail 
price price 

John Moruzzi, Shell, Cambridge St, Allston 23. 4 | 24.9 
Bell Bros. Service Station, Beach St., Revere 23.4 24.9 
Sibbetts Texaco Station, Old Road, Dorchester__-- | 23.4 24.9 
Blinstrubs Socony Station, Western Ave., Brighton acl 23. 4 23.9 
Hatoff’s Texaco Station, Washington St., Boston Cee 23. 4 23.9 
Kornet’s Socony Station, Hyde Park Ave., Boston__ ; ; " 23.4 23.9 
Cambridge St., Esso Station, Cambridge St., Allston_- ell re) 24.9 
Lord’s Esso Station, Broadway, Everett_____ ; cal 23.4 | 25.9 
Avalinos Shell Station, Hyde Park Ave., Roslindale__- ‘ io 23.4 | 25.9 
Avalinos Tydol Station, Hyde Park Ave., Boston- ‘ | ) 25.9 
De Pietro’s Esso Station, Mystic Ave., Medford | 23.4 | 27.9 
Imperial Oil Texaco Station, Mystic Ave., Medford ; es 219.9 | 26.9 
Irving Weiner, Tydol, Mystic Ave., Medford __- ‘ | (1) | 25.9 
Shulman’s Tydol, Everett Ave., Chelsea__ 218.9 24.9 
George’s Texaco Station, North Beacon St., Brighton (Carney’s Texaco 

Station). ______ . vee 2 20.0 25.9 
Dennis Shell Station, Everett Ave., Chelsea___ ikke can cogil 33. 4 | 25.9 
Ozzie’s Shell Station, North Beacon St., Watertown___ | 33.4 25.9 
Secatore’s Esso Station, Day Sq., East Boston____- ; oat ‘ 33. 4 25.9 
decatores Esso Station, Waldron St., Revere___-- Gaece an Be Sede 33.4 | 25. 9 
Maniatis Shell Station, Washington St., Brookline_.___-------_--_--- : | 33.4 24.9 
Newman’s Shell Station, Harvard St., Brookline ___- cancaseaeioe 33.4 | 25.9 





! Voucher unavailable or owner not present Dec. 12 and 13, 1957. 
’ Stations still selling gasoline purchased prior to increase. 
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THE COMMONWEALTH OF MASSACHUSETTS, 
DEPARTMENT OF LABOR AND INDUSTRIES, 
OFFICE OF DIVISION ON THE NECESSARIES oF Lape, 
Boston, December 24, 1957 
Mr. Frep Moore, ; 
Retail Gasoline Dealers Association, 
Aliston, Mass. 


Dear Mr. Moore: I have a report from Inspector Davidson in line with your 
request as to the tankwagon and posted retail prices at the D. Pilato Bros, | 
Belmont Hill, Worcester, which as of December 23, are as follows: , 


{In cents] 








LO 

Tank wagon | Retail pr 

| price Drie 

aa ei inca eee a ct a dite ae MR a ES a : _ ’ og 
Regular. -__-__- peak See abe ed iti greed Sa 23.9 | %4 
No Nox.--.-- pdbidini hui ingiadalis 0.5 Seliuh-ssicted snot tise ‘ 26.9 | Rh 
Re Meelis -wd-tnet neni Percnely soled at ese 29.4 | 314 
ae pane nn 





Very truly yours, 
JoHN P. McBrine, Director. 


Copy of report of survey of low price dealers as of Dec. 23 and 24, 1957 


oe - os - 








——_—— 
Retail | Tank- 
price wagon 
John Moruzzi, Shell Station, Cambridge St 23.9 | 21.9 
Bell Bros. Service Station, Beach St______-- 24.9 | 2 49 
Sibbett’s Station (Texaco), Old Rd_____- 23.9 | 14 
Seavey Motors Socony Station, Old Rd a siah 24.9 | 2 4 
Stanley Blinstrubs Socony Station, Western Ave 24.9 2.9 
Hatoff’s Texaco Station, Washington St_ i 23.9 21.9 
Kornet’s Socony Station, Hyde Park Ave_-- 23.9 21,9 
Harold’s Esso Station, Hyde Park Ave___.-_-._.------ 23.9 14 
Avolino’s Tydol Station, Hyde Park Ave-----_-- : 23.9 21.9 
Avolino’s Shell Station, Hyde Park Ave 23.9 1,9 
Cambridge St. Esso, Cambridge St_.............-----.--_------ 24.9 (i) 
Merit Station, Cambridge St__..._...- bho ddtch linen dhbbite 23.9 (1) 
Al Lane’s Texaco Station, Cambridge St_...........-..--- 24.9 (1) 
George’s Texaco Station, North Beacon St____.-_- 24.9 () 
Dennis Shell Station, Everett Ave. and Revere___- za wetted , 23.9 9 
Franklin Seccatore, Day Sq---.---.---..----- SSS Re rere ee See a 24.9 w.9 
Franklin Seccatore, Waldron St........--- J dilloe ws pd waieeena dais nella ee. 24.9 0.9 
Dedamato’s Shell Station, Route C-L_......._... PEI ENA Ee as 23.9 20.9 
Shulman’s Tydol Station, Everett Ave_.......-.-.--.-- 23.9 9 
Lord’s Esso Service Station, Broadway... 23.9 M4 
Allen’s Socony Station, Breadway.................-........... ats 23.9 m9 
Gateman’s Tydol Station, Columbus Ave------......------------ Sandan hcnaiasl 23.9 21.9 
se eg ee at seb dh aagessostkibewisdpal 23.9 21.9 
Alex Maniatis Shell Station, Washington St-__- SpLestasy Gx Swelavene Used al 24.9 2.8 
Samuel Newman Shell Station, Harvard Ave..........-..-. ons eit icine cassttea encataes 24.9 21.9 | 
Irving Weiner Tydol, Mystic Ave_.............--..--- umbels re tegiaibcsanibeqeagil 24.9 2.9 
De Pietros Esso Service Station, Mystic Ave..............---..-.-.-...----- ite 23.9 2.4 | 
Imperial Oil Texaco Station, Mystic Ave.....................-----.---.--.---- mache 23.9 21.4 | 
Ozzie Shell Station, North Beacon St__............-..-..-....--.- 24.9 21.9 


1 Station owner not present or voucher not at station. 


JOHN J. NORTON, 
Investigator, Motor Fuel Sales. 


THE COMMONWEALTH OF MASSACHUSETTS, 
DEPARTMENT OF LABOR AND INDUSTRIES, 
OFFICE OF DIVISION ON THE NECESSARIES OF LIFE, 
Boston, January 13, 1958. 


Mr. FrRep Moore. 
Retail Gasoline Dealers Association, 
Allston, Mass. 


Deak Mr. Moore: I am enclosing herewith report of investigation covering | 
prices in certain selected retail stations which are generally low. 
Very truly yours, j 

Joun P. McBrive, Director. 
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Report of retail price survey taken on Jan. 8 and 9, 1958 


[In cents] 





























| Retail Tank 
| price wagon 
‘ aims dig = 
ST 
een enNOne, CONMIGO IB oo ok nn dw os dhacnbpnncidbnbotaliiien 23. 9 21.9 
Mente St. Esso Station, Cambridge St_..__- ni cans Shgpk eens obese 23.9 (4) 
Blinstrubs Socony Station, Western Ave : pd sas Dias apen geal hides Bite cies toate ae | 24.9 20.9 
OQzsie’s Shell Station, North Beacon St_-__--------_--_- 2-2-2222 eee. iH 24.9 | 21.9 
's Texaco Station, North Beacon St__....-...-....-.--222-- eee ete ee 23.9 | 21.4 
Maniatis Shell Station, SE Nit isis sive igs 3 gt acces ins saith aden ceed ea ee 24.9 | 20. 9 
Newmans Shell Station, Harvard Ave wn non nnn nnn nnn n nnn e enna nn 22222 ----------| 24.9 21.9 
Imperial Oil Texaco Station, Mystic Ave___. cetiapelencaetets etic ion iki 24.9 21.9 
Weiner’s Tydol Station, Mystie Ave_--._.-_--- pbk dihitn ah wndink neh het cabaatdbiisincplen tf } 24.9 21.4 
Pen neeo Btation, Mystic Ave......... 2... 2-4. nn neene none ee | 24.9 21.4 
Geomy Station, Broadway St... -.......................- rete cnesendicapletnie a | 23.9 20.9 
’ Esso Station, Broadway St____-. ad bd in dahbsndhnenuedikckbagtibet 23.9 20.9 
Dennis’s Shell Station, Everett Ave. and Revere Beach Parkway.-._.__...._.____ 23.9 20.9 
Shulmans Tydol Station, E verett Ave ‘ : etemetandenaiiiiein ‘ienaieglitien 23.9 20.9 
Bell Bros. Shell Station, Beach St---- spell ik oaoaetectated iis Section 24.9 20.9 
Seeatore Esso Station, Day Sq-_._--- ee TEs Sb ttaln ode ndd ks oh ohles di | 24.9 20.9 
Tn ERGAOGR, WO OPONOND BIG 65 oo bo Sots 5 oie eng ecto nnisendeudeccsensnes. | 24.9 20.9 
Hatoff’s Texaco Station, Washington St -- enc Seoebialnesiee t datie Raa ol 21.9 19.9 
Bue meee Centon, Hyde Park Ave. ........... 22228 21.9 19. 4 
Avolinos Tydol Station, Hyde Park Ave. sdiet naan iba te we Junta oe 21.9 (?) 
Kornet’s Socony Station, Hyde Park Ave__...........-..------ 21.9 20.9 
Avolines Shell Station, Hyde Park Ave--....-...-..------2----- | 22.9 (4) 
NI, COU ON oo ne nnn nn nc ohucdnmaweonce tencktiutn cat. te 22.9 20.9 
Gatemans Tydol Station, Columbus Ave__._._.-......--.------- 23.9 19.9 
ee 8, Baa ies ce nS ieds Bvcgnardiehtiia's} higakis Be ee ee 23.9 | 19.9 
Catalani’s Socony Station, Concord Ave Sar ares each eae linens cialis Aiea caate a | 23.9 21.9 
Feeteaus Texaco Station, Concord Ave- i ye 24.9 | 22. 2 
1 Station operator or voucher not at station. 
Special report gasoline prices, wholesale and retail 
{In cents] 
cs : | | 
| | Actual | Retail 
Date Station } Brand | tank posted 
wagon price 
1957 | 
Dec, 20 | Blassberg, Greenfield.___. . a -| Sumoco.-....... 24.2 | 28. 9 
Do..._.| (Bonks) now Ledge Petro Calso, Greenfield___- .| Calse....u- i-* 24.9 | 29.9 
Dec, 23 | Joe Ludwin, Willimansett nds abe ath digs cea ....| No brand__. 20.9 25.0 
Do....| Cohen Shell Station, Palmer_- oe RNG een 19.4 | 22.9 
Do.__.| John Gouvin, Palmer____.________- a astay cat ee £4 17.9 23.9 
eigePmeemees, POMMCC. os... sok af COMM Bos. nail 18.15 22.9 
Do....| Skorupski Bros., Wilbraham___- Socony Mobil | 17.9 22.9 
Do....| Harry Barr, Springfield______ | Kervine Mobil__-| 24.4 27.9 
Do....| Richard Burr, West Springfield___ sional west Own codecs aa 23.4 26.9 
Dec, 24 | Pava Gas Mart, Springfield ; We i el lke 28. 9 
Dee, 26 | H. & H. Service Station, Chicopee Falls- -............} Sumoeo...........| 23.4 27.9 








May we present other reasons why the retail gasoline dealers are in favor 
of the H.R. 1253 so that we in Massachusetts can have fair trade on a national 
basis to eliminate destructive price wars: 

The retailing of gasoline is much different from other lines of retail business, 
such as drugstores, department stores, and dry-goods stores. Our business is 
highly competitive because the majority of our customers move about on wheels 
and therefore our market is affected by price wars on a much larger scale than 
any other line of business. This is another important reason why H.R. 1253 
is a good law and it will put the retail gasoline dealer in a position to give 
better service to the consuming public. It is certainly a dangerous thing to have 
automobiles driven throughout the State that are not properly serviced and 
could have many breakdowns and accidents which would be costly to the gen- 
eral public, when their cars are not properly serviced. 

With the destructive price wars that we have been faced with here for the 
past 5 years, the dealer margin has been cut down to a point where he has been 
forced to reduce expenses and the first reductions in expenses are always in 
labor, and by reducing labor it will mean poor service to the consumer because 
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without the labor the customer cannot be serviced properly and in that 
his chances of breaking down on the road are more possible. 

With this national fair trade in effect the service stations will be in a bette 
financial position and will be able to give the service in the right manner Which 
the customer definitely rates and has been used to before the price wars, 

In the past 5 years, the turnover in stations’ personnel has been 30 percent 
average or higher each year. If this law is put into effect, it will bring more 
experienced men into the business so that they will be able to give the Proper 
service to the consumers’ automobiles. It will permit the stations to keep open 
longer hours and this is beneficial to the average consumer because the dealer 
will be in a better financial position to again employ more employees and there. 
fore be able to offer longer operation of hours in their stations for the service o 
all their customers. 

The destructive dealers that have brought on the price wars, in Massachusetts 
have been 5 percent of the dealers and in order to get the proof from the average 
consumer that he is in favor of his dealer getting fair marginal profit, we hag 
petitions signed by the consuming public throughout Massachusetts, and on these 
petitions we had this statement: 

“We, the undersigned, believe that retail gasoline dealers are entitled to g 
fair, livable profit, one that will enable them and their employees to service the 
automobiles of their customers in a proper manner The elimination of destrye. 
tive competition, my dealer and I believe, will provide decent living conditions 
for dealers and assure the type of service the motorists want.” 

Nine out of ten of the gasoline consumers felt that in order to protect their 
investment they had in their automobile, they signed this petition approving that 
the dealers should be allowed a fair livable profit. 

From these surveys, it showed that the gasoline consumer would rather see 
price wars eliminated so that their dealer could give them better service, rather 
than save the small amount on a yearly basis that the price wars have caused in | 
Massachusetts. Different statisticians have told us that the average mileage for 
an automobile in 1958 was approximately 9,300 miles, so that the average auto. 
mobile driver purchased around 640 gallons of gas a year. If he saved 2 cents 
a gallon he would only be saving $12.80 a year. If he saved 3 cents a gallon, he 
would be saving $19.20. The average service that he would get from the legiti. 
mate dealers over a period of a year would certainly more than take care of the 
mere saving that he would get by shopping around and buying gasoline from 
destructive dealers who are causing price wars that are putting the legitimate 
dealers in a position where they cannot give proper service to their customers’ 
“ars, which they need and rate. 

Below are listed surveys of the Massachusetts market that show that the 
destructive dealers are continually breaking down both wholesale and retail 
prices. 

A survey of the general market, both retail and wholesale, as of Friday, Sep 
tember 12, 1958, shows one of the most chaotic conditions that the legitimate 
retail dealers have faced in regards to wholesale and retail gasoline prices 
within a 20-mile radius of Boston. 

The Sun Oil Co., and many other companies, are charging wholesale and tank- | 
wagon prices as low as 11.9 plus 84% tax, which is 20.4, and selling at a low retail 
of 21.9 and a high of 15.7 plus tax, or 24.2. In fringe areas, dealers are selling 
at 28.9, so there is a difference of 7 cents a gallon. 


way 


manent wetail.pemted: price sda ccs tes se etlé Gi aisha 2 SE 28.9 
Lowest vetall posted price. co. ook ee i dg tinsdeahowsene 21.9 
GComts a: gallon Glerenee racism ssecie esis ceind pcckinase 7.0 | 
Highest tank-wagon price (including taxes) __._____________________-__. 4.2 | 
Lowest tank-wagon price (including taxes)___.___________________-__ 20.4 
Differential cents per gallon on tank-wagon prices____________----- 3.8 


This 
area tl 
pack a 

It is 
dealer 
tions, | 
and gi’ 

The 
dealer: 
and sti 

Nun 
but th 
accord 
and a! 
invest! 
to go | 
the na 
petrole 

Con 
dealer: 
Bostor 
out tl 
servic 
ployee 
along | 

For 
Beaco 
dealer 
He re: 
ployee 
with ¢ 
rent < 
door t 
that e 
the N 
some | 
22.9 ¥ 
busine 
such a 

The 
parts 
they | 
profit 
with 
right ¢ 

Sept 
in Ne 
would 
tion h 

“Th 
delive 
areas, 
Quine 
ete. 

“My 
With | 
close ¢ 
tion & 


5 Way 


better | 


Which 
S. 
rcent 
More 
Oper 


( pen 
lealer 


there. | 


‘ice of 


setts, 
erage 
e had 
these 


| toa 
re the 
struc. 
itions 


their 
g that 


Pr see 
rather 


sed in | 


ge for 
 auto- 
cents 
on, he 
legiti- 
of the 
from 
‘imate 
mers’ 


at the 
retail 


, Sep- 
timate 
prices 


| tank- 
retail 
selling 


. 28.9 
. 21.9 


~ ee 


- 2 
. 0.4 


. 38 


FAIR TRADE 757 


Throughout the areas, in different cities.and towns, the prices range along 
these lines on the retail and tank-wagon level. 


Tank wagon (tax included) : Retail | Tank wagon (tax included) : Retait 
a 21.9 . x TRAE PL ee: See 25.9 
et sia I gee 22.9 Gee She OO Sei Uae 25. 0 
ieee -eor—a----- 7a 23.9 We 3 ag od ee 27.0 
cn cies onmme sn pierce 24.9 POG BY Bee Te ae 27.9 
cas icin inmenpeenenipeteneagneaneds 25.9 ee OED eee Oe a 28. 9 


This has brought on the most chaotic conditions within Metropolitan Boston 
area that we have been faced with in years, although in years gone by, as far 
pack as 1954, the market was in a “crazy quilt” situation along these same lines. 

It is forcing hundreds of dealers out of business. The average legitimate 
dealer that does a gallonage ranging from 500 to 1,000 a day, under these condi- 
tions, is losing from $10 to $20 a day of their normal profit to operate properly 
and give the consuming public the proper service that they need. 

The results of these chaotic price wars, wholesale and retail, are causing many 
dealers to lay off their employees and operate themselves 12 to 14 hours a day, 
and still cannot make a decent, legitimate living. 

Numbers of leased dealers are notifying their suppliers that they are quitting, 
put the independent dealers are in a position where they have to hold on and, 
according to a survey we have taken, are borrowing money from their suppliers 
and also from loan companies and banks, trying to hold on to the years of 
investment in their stations. Eventually, if these wars continue, they are bound 
to go out of business. Certainly this is proof that something has to be done at 
the national level to eliminate such disastrous and destructive practices in the 
petroleum indust ries in Massachusetts. 

Conditions on the retail and wholesale level have effected the legitimate 
dealers to such an extent that the vast majority of dealers in the metropolitan 
Boston area have been losing money. There have been many examples through- 
out the metropolitan area where dealers who have been giving the proper 
service to the customer and operating a well-run station, with well-paid em- 
ployees, to give this service, are forced into competing with the low markets 
along these lines. 

For example: Ross Harris, operator of a large Socony Mobil station on 
Beacon Street, Brookline, got fed up on losing his gallonage to destructive 
dealers and decided to meet them right on the nose, regardless of the outcome. 
He rearranged his hours of operating on a 24-hour basis and laid off three em- 
ployees and started operating on a 16-hour basis and cut his price from 28.9 to 24.9 
with a tankwagon of 22.7, tax included. This gave him a margin of 2.2. The 
rent of this station is $750 per month. This caused the Esso station next 
door to meet the 23.9 and it already started a price war in this clean district 
that effected some of the best towns such as Brookline, Newton, Wellesley, and 
the Needham areas. With the hope of increasing his gallonage and getting 
some of his business back, Harris, at the present time, September 21, is posting 
22.9 with a 21.4 wholesale tankwagon price and this has caused a loss of 
business in the area for the majority of the dealers who cannot operate at 
such a low profit. 

These same type of destructive price wars have been going on in different 
parts of Massachusetts on the same basis that Ross Harris has used. Where 
they have been legitimate dealers in the past, trying to get a good margin of 
profit and give proper service, they found themselves going out of business 
with these practices and therefore decided to meet the destructive dealers 
right on the nose, regardless of profit or not. 

September 22 I received this letter from one of our Sun dealer members 
in Newton that was faced with destructive conditions. He decided that he 
would have to do something about it immediately, therefore, this is the informa- 
tion he sent to the Sun Oil Company. 

“This station is out of gas for one reason only, the Sun Oil Co. will not 
deliver gas to me at the same tankwagon price as they deliver it to competitive 
areas. Example: Watertown, Newton Corner, Brookline, Boston, Dedham, 
Quincy, both North and South Shore areas, Revere, Malden, Chelsea, Everett, 
ete. 

“My position is—if I cannot sell motor fuel at retail at a competitive price 
with the towns surrounding me and at a reasonable profit—I am better off to 


close the gasoline part of my business until such time as a more favorable condi- 
tion exists. 
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“A service station cannot be operated properly giving the public the SEPVice 
they want without a proper operating margin 
petitive prices in the general area. * * *” 

The main reason that this dealer was forced to take this action was that at 
this particular time he was paying 24.2, tax included, for gasoline and retailing 
it at 29.9. The gasoline was being sold by his suppliers as low as 204, which 
is 3.8 difference per gallon on the wholesale level and gasoline was being sold 
for 23.9, which is 6 cents difference on the retail level. 

This is what the majority of the dealers are up against as far as the dif. 
ferential in the wholesale and retail prices in metropolitan Boston areas, They 
are demanding that something be done in reference to the wholesale prices, and 
eliminating the practices of so many different tank-wagon or wholesale prices 
which are slowly but surely putting dealers out of business. : 

This dealer is determined to get some type of an answer from his supplier gy 
that he can operate on a competitive and profitable basis. 

But the main point that we are trying to bring out to this committee is tha 
the good legitimate dealers that always operated on a good margin and haye 
given good service to their customers are getting fed up and are beginning to 
use the same methods of operating as Ross Harris, in Brookline, Cleveland 
Circle, has done and the Sun dealer member in Newton. 





Turis Survey TAKEN FrRoM OctToBeR 24 TO OCTOBER 30, 1958, Proves Tuy 
FurrTHer Surveys Wountp Onty Bre Reperirious 


In order to back up our statements and surveys made up to October 20, 1958 
this survey will positively prove that destructive dealers are controlling this 
market. Socony Mobil Oil Co. on October 20 increased their tankwagon price 
from 10.9 plus tax, which is 19.4, to 14.4 plus tax, which is 22.9, and all other 
major suppliers followed this increase by October 24. 

Immediately, one of the destructive dealers in Dorchester increased his price 
to 23.9 which is a 1-cent margin and 2 or 3 on Hyde Park Avenue, Roslindale 
followed with the same 23.9. A Texaco station in Forest Hills, on the 234, at 
6 o’clock was posting 20.9, 2 cents below the tankwagon on the same date. 

The Bell Shell station in Revere at the opening of the 23d posted 24.9 and 
that entire market has followed his posted price through the Chelsea, Bast 
Boston, Revere, and Everett areas. On Cambridge Street, Allston, the Moruzz 
Shell station posted 24.9 on the 22d and unbranded Merit and Bay State fol- 
lowed with a 22.9 posting. All other majors are following as of the 23d. 

So the attempted increase of about 3% cents per gallon by Socony will prac 
tically be useless by the 1st of next week and the majority of the major suppliers 
again will be subsidizing legitimate dealers to keep him competitive with the 
same destructive dealers that used the same system for the past number of 
years. 

Effective Friday, October 24, the Sun Oil Co. put in the commission deal in 
Chelsea, East Boston, Everett and Revere, and Winthrop, of 23%, percent of 
24.9 plus tax which is 3.85 margin per gallon. They were forced to do this ou 
account of the destructive dealers posting 24.9 in the area with a tankwagon of 
7) ¢ 


22.9. 

As of Tuesday, October 28, the vast majority of the destructive dealers are 
posting 24.9 with a 22.9 tankwagon and Sibbett’s Tex., Old Road, Dorchester, 
is posting 23.9 with a 22.9 tankwagon which allows 1 cent a gallon. Also, Moruz- 
zi’s Shell, Cambridge Street, Allston, posted 23.9 on Tuesday a.m. Esso im- 
mediately followed forcing Merit and Bay State, both unbranded, to 22.9, This 
is a 1-cent-a-gallon marginal profit which forces the legitimate dealers in this 
area to ask assistance of their major suppliers, and within a week’s time, these 
few destructive dealers have broken the attempt to increase the wholesale and 
retail prices. 

The October 30 survey of the Worcester market shows that the tankwagon is 
14.9 plus tax, which is 23.4. The vast majority of dealers in the Belmont Hill 
section are selling at 24.9 at a 1%-cent margin. In order to protect their 
dealers the Sun Oil Co. went in with a commission deal with 2314 percent of the 
24.9, less tax, guaranteeing their dealers 3.8 cents per gallon. 

So the surveys of the general metropolitan Boston area show that there is @ 
low of 23.9 and a high of 27.9 and it looks as though the attempt made by Socony 
will repeat itself again as it has for the last number of years and that the 
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jor suppliers will have to subsidize legitimate dealers in order to keep them 
oat titive and in business in this Massachusetts area. 
CNP Friday, November 14, Sibbett’s Texaco Station, Old Road, Dorchester, 
ae 22.9 on regular and 26.9 on premium gasoline. I checked with Texaco 
(o.s division representative on Monday, November 17, and their official tank- 
wagon as of this date is 14.4 plus 8% tax which is 22.9. Here is one of the 
orst destructive dealers in Massachusetts selling at retail of 22.9 which is 
oe samé price they are selling at wholesale. 


DerrNiTions oF “DestTRucTIVE” AND “LEGITIMATE” GASOLINE DEALERS 


We afe going to define to your committee what we consider a destructive dealer 
and what we consider a legitimate independent dealer. In our opinion, a de- 
structive dealer is a dealer who is responsible for capturing gallonage by selling 
his product for a period of time at a loss and destroying competition in a given 
trading area. This type of dealer realizes that competition will eventually be 
forced to subsidize dealers in his trading area, with the final result of his sup- 
plier being forced likewise to subsidize him with the same amount of subsidy 
that they are in protecting their leased and independent dealers. This type of 
dealer depends on volume throughout at a low price without giving or offering 
any service to the motoring public. ; 

The legitimate dealer, who is either independent or leased, has high overhead 
costs. The independent dealer, owning his own station, has rental or mortgage 
commitments to take care of, while the leased dealer has rental commitments to 
his supplying company, based on a minimum of 1% cents per gallon, plus all 
normal overhead. Due to these commitments, leased or independent dealers can- 
not be competive with the destructive dealer in that their business over a period 
of time has been built up on service and not price. In our opinion, price and 
service do not go hand in hand. The major oil supplying companies realize this 
and in order to protect the legitimate type of dealer, it is necessary that they 
lower his tankwagon and subsidize him to compete with the destructive dealer. 

Unfortunately, however, the moment that this type of dealer is subsidized, the 
destructive dealer again lowers his price and sells his gasoline in any given 
trading area at a lower price than the legitimate dealers on account of the 
False high volume that he has built up over the period of time offering gasoline 
at a destructive price without any service whatsoever to the consumer. 

In order to verify other opinions of destructive dealers, we would like to quote 
statements made before a Massachusetts investigating committee of the State 
House in Boston, Mass., by Karl F. Madsen, manager of the Boston district office 
of the Socony Mobil Oil Co. 


“SOME FACTS ABOUT THE NEW ENGLAND MARKET 


“Gasoline price wars have flourished in the important marketing centers of 
New Bngland in varying degrees of severity during the major part of the last 6 
years. It may be helpful to consider briefly some of the basic causes of price 
wars. 

“A factor of primary importance has been the efforts on the part of some 
dealers to enhance their own gain and build up their gasoline volume at their 
station by draining business from nearby competing dealers. Price reductions 
are a very important and effective weapon to employ in accomplishing this 
purpose. While the price cutter may make less money on each gallon he sells, 
the increase in his overall volume resulting from the price reduction may well 
temporarily increase his total gross profit. 

“The temptation to ‘go for volume’ is greater in some locations than in others— 
particularly on well-traveled highways where the transient is often catered 
toon @ price rather than a service basis. However, the dealers competing against 
the original price cutter don’t sit. idly by for long and permit their customers 
to patronize another station because of a lower price. Their obvious recourse 
is to make a similar reduction in their prices. In some instances they may elect 
to reduce their price to an even lower point in order to recapture the customers 
they have lost. This process can and often does continue in a downward spiral 
with each dealer trying to outdo the other in the matter of price. Ultimately 
a point is reached where our dealers would be forced out of business if they did 
not receive some price assistance from us. 

“Insofar as our company is concerned, we do not like price wars for many 
reasons. We have been very concerned about their adverse effect on our dealers 
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and the inevitable impairment of the high standard of service which we believe | 


the consumer is entitled to receive at any service station. Frankly, we are also 
disturbed by our inability to obtain our objective prices which we believe have 


been established at reasonable levels. But this is competition at work, and wo | 
have had no alternative but to defend our dealers and through them oyr om | 


business against the activity of competitors. 

“When we find that the margins of our dealers in price war areas have been 
reduced by competitive conditions below an economic level, we have made Such 
adjustments in our prices as would permit our dealers to meet these com i 
tive conditions. It is our policy in making these adjustments to extend the Sie 
price reduction to all of our dealers in the same competitive area. The use the 
dealer has made of our price assistance is a matter for his own decision 
Usually the dealer has found it necessary to reduce his price to the competitive 
level prevailing in his area. Some, however, have made no reductions in their 
posted prices or have only partially met the competitive situation. We have 
always respected the right of the dealer to use his own judgment in thig pp. 
spect, and the price help we have extended to him has not in any way been cop. 
tingent on the retail price which he has ultimately posted at his station. 


“DIFFERENCES IN PRICES BETWEEN CITIES IN MASSACHUSETTS 


“It is our understanding that your committee was directed by the Massachy- 
setts Legislature to investigate among other things into the reasons for the 
differences between gasoline prices in the various communities of the Common. 
wealth. The answer as I have already indicated is due in large part to price 

vars. These price wars have been the reflection of the intense competition 
which is basic in the industry. Quite obviously, they have resulted in ¢eop. 
sumers in some areas being able to purchase gasoline at lower prices than are 
economically sound. We believe that in many respects this is unfortunate, 
From a strictly business point of view, we are concerned because of the pos- 
sibility that consumers in the areas where normal prices prevail may get the 
impression that these prices are too high, and that they are being gouged be 
cause they too are not able to buy at price-war levels. Lest there be any doubt 
on this score, let me merely add that if some of the price-war levels we have 
seen were to prevail throughout the country, it would be disastrous to the 
marketing segment of our business. I want to repeat at this point that asa 
matter of policy, we do not increase our objective prices in any area in order 
to make up for our failure to attain our objective prices in other areas.” 





Gur Or CORPORATION, BosToN SALES DIvIsIon, 
Boston, Mass., February 25, 1958. 
Toall Gulf Dealers: 


As a retailer of gasoline, you are no doubt well aware of the fact that price 
wars have been and are now prevalent in most of the New England States, as 
well as other on the Atlantic seaboard outside our Boston division’s market- 
ing area. 

These price wars have resulted in wide variations and fluctuations in both 
retail and wholesale gasoline prices. In many cases they have reached ridicv- 
lously low levels. 

We, in Gulf, are determined to take constructive action rather than con- 
tribute, by inaction, to the present ruinous course. Therefore, effective Thurs- 
day, February 27, 1958, Gulf is revising its dealer wholesale prices, and where 
Gulf retails its product directly, its retail prices. These prices reflect the com- 
pany’s cost of doing business as determined from its experience. 

To explain the reasons for these price adjustments and to help better ac- 
quaint the motoring public with the disastrous effect of price wars, Mr. C. J. 
Guzzo, Gulf’s vice president, marketing, has released a statement which will 
appear in the press on Wednesday, February 26, 1958. A copy of this statement 
is attached. 

To help you personally explain the price war story to your customers, your 


Gulf sales representative will deliver to you a special window poster whieh | 


should be placed in as conspicuous a place as possible. 
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With your direct and constant contacts with the motoring public, you are in 
the best position to explain to your customers the reasons for this action. 
Your success in doing this will help your business and improve your public 
relations. 

Very truly yours, 
DoNnALD R. Ferris, 
Division General Manager. 


[Gulf placard] 


WHo WINS A PrIcE WAR? 

The oil companies ? é; 

No, because by trying to protect their dealers they find themselves trying to 
sell their product at an uneconomic level. 

The dealers who run the service stations? 

No, because their operation margin diminishes with reductions in the price 
with corresponding decreases in income. 

The motoring public? 

No, because the temporary advantage from a lessened gasoline price is surely 
offset by lessened attention to other car needs. Dealers frequently cut down 
their service and the quality of their attendants as a direct result of their lower 
income. 

Those who start the war? 

No, since in a fiercely competitive industry lower prices are promptly met and 
nothing is accomplished but a new equilibrium at lower levels. 

Therefore, we propose as a matter of policy and as competition permits at all 
outlets where we Sell our gasoline retail or wholesale either by salaried em- 
ployees or commissioned agents, to maintain our gasoline prices at levels which 
will provide sufficient margins that we and our dealers can better serve the long- 
term interests of our customers. 

THE GULF Corp. 


{For first use to all papers Wednesday, Feb. 26, 1958] 
Gur to ApsUsST PRICES IN NEW ENGLAND AND VARIOUS MIDDLE ATLANTIC STATES 


PirrssurGH, Pa., February 26, 1958.—C. J. Guzzo, vice president of marketing, 
announced today that the Gulf Oil Corp. will adjust its automotive gasoline 
prices effective Thursday, February 27, throughout New England and certain 
Middle Atlantic States. In making this announcement, he stated that Gulf views 
with deep concern the ruinously low levels to which prices here sunk over much 
of this territory in recent months. Many prices (exclusive of taxes) for deliver- 
ies to service stations in this area are actually below the refinery prices for 
oceangoing tanker quantities at the gulf coast. 

Mr. Guzzo laid the blame for existing chaotic conditions on price wars which 
are so prevalent today. The scourge of these price wars must be stopped if 
dealers, jobbers, and distributors are to stay in business. No segment of the 
industry can be insulated against the disastrous effects of these wars, and their 
termination should be the first concern of dealers and suppliers alike, said Mr. 
Guzzo. 

He emphasized that Gulf had decided upon this action, since it does not wish 
to prolong by acquiescence these severely depressed price conditions. Thousands 
of small, independent businessmen operating service stations and other petro- 
leum enterprises have a big stake in the success of gasoline marketing. That 
success rests in large part on the dealers obtaining a fair price which enables 
them to render the kind of service the public has grown accustomed to receiving. 
“Therefore, the fight for a return to fair prices is their fight, too,” added Mr. 
Guzzo. 

Mr. Guzzo went on to say that Gulf constantly studies all of its costs and be- 
lieves that economically justifiable prices must be in keeping with recognized 
cost factors. While in some cases slight reductions from prevailing prices will 
result as warranted by improved distribution methods, the general movement 
will be upward with the greatest increases taking place in the most severely de- 
pressed areas. He pointed out that it had been Gulf’s experience that motorists 
are willing to pay reasonable prices for quality products and service and that 
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is what Gulf expects to continue to offer under the Gulf sign. Mr. Guzzo als 
expressed confidence that Gulf customers and the public generally would under. 
stand this price adjustment as a justifiable effort to regain a portion of earlior | 
unwarranted price reductions. ‘The need for this action is obvious, ang it is 
hoped that time and competition will vindicate its wisdom,” concluded Mr. 
Guzzo. 


Massachusetts gallonage of the 12 major oil companies for the month of 
April 1958 


oS! _.... 16, 385, 441 SO OUEE .. 5... = = Saale 5, 670, 296. 4 
is igs cat densidad 12, 973, 362. 2 | Atlantie_.....-.---~--. 5, 478, 140.1 
ES Bee Ne 11, 253, 009 Sy a ae 4, 918, 191.5 
PS eke 8, 786, 731 Cities Service.__.-...~~. 3, 635, 571 
NE ott et emasiasiian- 8, 069, 528. 2 |, American ~..-..---.___- 2, 707, 951 
eee Bo ST 6, 878, 542 ——_———_| 
Ee 6, 814, 229 TOM em wcinnbieterrenn 93, 570, 992.6 | 


In the month of April the average subsidy for the normal tankwagon price jp 
65 percent of the Massachusetts area averaged about 1.7 per gallon below norma), 
This is costing the major supplying companies approximately the amount of 
93,570,992 multiplied by 65 percent, or 60,821,144.80 gallons—65 percent of total, 
Multiplied by 1.7 cents per gallon, the amount is $1,033,859.45—loss on §% 
percent. 

The retail gasoline dealers are losing an average of 2 cents a gallon whi 
runs into another million-and-a-half dollars that he cannot afford or stand, 

The normal tankwagon on January 31, 1958, in Boston, was 16.3. The de 
structive dealers, using their system, brought down the tankwagon in the Boston 
area to a low of 7.4. This is a loss of 8.9 cents per gallon in the entire Boston 
area. 


To Chairman Oren Harris and the Entire Committee: 


I am presenting these surveys and material to try to show your committee the 
terrible destructive methods we have been faced with here, in Massachusetts 
on a steady basis since 1954. We could present many more surveys taken over 
the period of the last 5 years, but it would only be repetitious to what we are 
faced with at the present date. We have tried to present to your committee the 
destructive methods used by 5 percent of the gasoline dealers in Massachusetts, 
Every possible method has been used in this State by our association and the 
major supplying companies to try to correct these chaotic price wars, but all 
without success, since 1954. 

This association has filed legislation at the statehouse to try to correct these 
conditions without success. The State legislators have set up an investigating 
committee, starting in 1956, and during the last 2 years it has definitely been m- 
successful in curing any of the conditions we are faced with. We have tried 
to show your committee that, right up to the present date of March 17, 1959, these 
destructive dealers have used the same methods and will continue the price 
wars here until something is done on a national level, and as we have stated 
before, there is a general trend of small, independent dealers going out of busi- 
ness, every day, and our last and only hope rests with your committee in report- 
ing House bill 1253 favorably. We, in Massachusetts, sincerely hope that your 
committee will give every consideration possible to help us eliminate the destruc. | 
tive price wars that will surely put the vast majority of small, independent gaso- 
line dealers out of business. 


STATE UNIVERSITY OF TIowA, 
COLLEGE OF Law, 
Iowa City, March 17, 1959. 


Hon. OREN HARRIS, 
Chairman, House Committee on Interstate and Forein Commerce, 
Washington, D.C. 


DEAR CONGRESSMAN Harris: It has just come to my attention that hearings | 
are scheduled for March 16-20 on proposals to strengthen fair trade by legislation | 
which would create a Federal cause of action against a violator of a resale price | 
maintenance arrangement. Notwithstanding its form and lateness, I hope that 
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this letter can be considered as some evidence of the opposition to these pro- 
Is that is surely widespread throughout the country. 

My interest in these proposals is, first, that of a consumer. Although I speak 
only for myself and although the interest of any individual consumer is minute, 
| trust you will agree with me that, in the aggregate, the consumer interest is 
entitled to prevail over conflicting interests of distributor groups and trademark 
owners. As you know, there is no very effective voice for the millions of con- 
sumers who may be affected by enactment of the proposed legislation. Notwith- 
standing the undeniable advantages of organization and the important interests 
at stake, the great consumer population of this country has not yet come to- 
gether into any association that can bring the weight of its opinion to bear on 
the kind of legislation proposed in H.R. 12538, H.R. 2468, and S. 1083. If con- 
sumer opinion could somehow be accurately canvassed, I have no doubt that it 
would be found to be overwhelmingly opposed to proposals to strengthen fair 
ae write you as one who has made a special study of the field of trade 

lation. I have been a teacher of the subject here at the State University of 
Jowa since 1946. I have put my conclusions regarding fair trade in print (27 
Jowa Bus. Dig. No. 1, pp. 1-8 (January 1956)). Nothing that has happened 
since that publication leads me to believe that legislation strengthening fair 
trade is in the public interest. You are, of course, familiar with the well nigh 
ynanimous opposition of economists to the imposition of legal restraints on re- 
sale price determination by retailers, and the Federal Trade Commission and 
the Department of Justice have repeatedly pointed out the incompatibility of 
legislation protecting fair trade with the underlying policy of the Sherman Act. 

I wish to associate myself with those who appears on the side of freedom for 
competition, including price competition at the retail level. If it is too much to 
expect the Miller-Tydings Act and the McGuire Act to be repealed, I earnestly 
hope that Congress will not enact Federal legislation overriding the policies of 
those States which have rejected fair trade in order to enjoy the blessings of 
competition free of the restraints of resale price maintenance. 

Sincerely yours, 
FRANK R. KENNEDY, 
Professor of Law. 


THe Onto State UNIVERSITY, 
COLLEGE oF Law, 
Columbus, Mareh 19, 1959. 
Hon. OrEN Harris, 
Chairman, House Committee on Interstate and Foreign Commerce, 
Washington, D.C. 


Dear Str: I understand that you are presently holding hearings on H.R. 1253 
and 2463, which are designed to enact uniform Federal legislation which would 
permit unilateral resale price fixing by manufacturers of products identified by 
marks, brands, or trademarks. I would like to urge in the most vigorous terms 
that these bills should be killed for the following reasons: 

I. The bills would revive and expand the so-called fair-trade laws which permit 
contracts for resale price maintenance and make such contracts binding on non- 
signers. The McGuire Act of 1952 permits interstate enforcement of these State 
laws only when such transaction is lawful pursuant to the law of the State in 
which the resale is to be made. 

The present bills would, thus, substitute for permissive enabling legislation 
dependent on State law a uniform, unilateral, and compulsory Federal right of 
horizontal price fixing. There are no reasons for such a revolutionary change. 

Il. The existing fair-trade system has broken down because it is unworkable, 
unenforceable, and contrary to the public interest. The recent decisions of the 
supreme courts of more than a dozen States, holding either the entire fair-trade 
law or the nonsigner clause unconstitutional, reflect these conclusions, and so 
do a facts gathered by the Celler committee in 1952. Here are some high 
spots : 

(1) Prices of fair-traded items in the areas which have never enacted fair- 
trade laws were uniformly lower than in fair-trade States. At the same time, 
the number of drugstores and jewelry stores and their volume of sales in the 
free States was, if anything, larger than in the fair-trade States (hearings be- 
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fore the Antitrust Subcommittee of the House Committee on the Judiciary op 
sale price maintenance, 82d Cong., 2d sess., pp. 419, 420, 432-435, 839; iq, 254 
239, 445, 508, 146, 147). : 

(2) The grant of authority to fix uniform resale prices necessarily leads ty 
setting of prices which favor the least efficient distributor. The efficient dis. | 
tributor, who can pass on savings in the cost of doing business, and the consumer 
are thus penalized. A letter from an independent druggist in Omaha to the 
Celler committee (op. cit. at pp. 594, 595) stated that the writer could make mone 
at markups ranging from 20 to 25 percent and that “lazy, stupid, and indole 
drug operators can’t even make money at 50-percent markups.’ The hearings 
before that: committee also contain reprints of advertisements promising profits 
up to 50 percent and higher on selling prices (id., p. 142): On page 369 none 
other than the president of the American Fair Trade Council is quoted as deplor. 
ing such appeals for “profit protection.” These quotations, which can be Cor. 
roborated by numerous personal experiences of people who buy appliances anq 
other branded items, further disprove the allegation that resale price fixing jg 
necessary to preserve small business. 

(3) The allegations that loss-leader selling is widely used and an eVer-present 
threat to fair competition everywhere have never been substantiated. (See the 
testimony of a prominent watch manufacturer before the Celler committee, PD. 
223, 225, 226: He favored “fair trade,” but admitted that most sales are “normal | 
business.” ) 

III. All these evils, which have been widely condemned by the press, respop. 
sible business publications, consumer groups, economists, and others, would be 
revived and compounded by the present bills, at a time when complaints ahoyt 
high prices and the dangers of inflation are heard every week, from the President 
of the United States down to the humblest consumer. 

(For a more complete elaboration of these problems, see my article on “Resale 
Price Maintenance” in 21 University of Chicago Law Review 175-211.) 

Respectfully submitted. 

Sincerely yours, 


Car. H. Funpa, 
Professor of Law, 


Law Scuoorn or HARVARD UNIVERSITY, 
Cambridge, Mass., March 14, 1959. 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
House of Representatives, Washington, D.C. 


GENTLEMEN: I understand that hearings. will shortly be held on bills whic 
would permit manufacturers to impose, by notice, minimum prices on the resale 
by distributors of their trademarked goods. I write to register my earnest 
opposition. 

In the past, Federal legislation on fair trade has been in large part justified 
on States’ rights grounds. It was argued that the Miller-Tydings and McGuire 
Acts simply gave effect to declarations of State policy in an area that was 
thought appropriate for individual State determination. I need not belabor | 
the obvious that this purported justification is wholly inapplicable to the legisla 
tion now proposed, and that the issue now is squarely whether the fostering of 
resale price maintenance is a policy that Congress ought to adopt. 

I think it is fair to say that in the opinion of the vast majority of reasonably 
impartial observers resale price maintenance does far more harm than good. 
Whatever contribution it makes to the curbing of abusive practices in distribi- 
tion could be achieved by far less drastic and far less costly measures. Inailof| 
the impassioned pleas for resale price maintenance, there has never been any | 
thing close to a convincing argument that it is necessary- te deprive consumers 
of the benefits of efficient distribution, and to give manufacturers in oligopolized | 
industries a helpful tool in effecting tacit horizontal price fixing, in order to curb 
the deceptive trade practices that some retailers employ. But even if pric 
maintenance were more effective than alternatives in this regard, it seews 
painfully obvious that the cost in wasted resources and inflated prices isa 
ridiculously high price to pay. 
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1 re. The case against fair trade has been fully and convincingly stated before, 
238, | and no doubt will be again in hearings before your committee. I only wish to 

say I thoroughly agree with that case and urge that the proposed bills be sent 
St | to their deserved repose. 


dis. Respectfully, 

mer DonaLp F. TURNER, 

the Professor of Law. 
oney 

lent : 

rings THE UNIVERSITY OF OKLAHOMA, 

~ofity Norman, Okla., March 11, 1959. 


non | Hon. OREN Harris, 
‘lor. Chairman, Committee on Interstate and Foreign Commerce, House of Repre- 
cor. sentatives, Washington, D.C, 
| and Deak CONGRESSMAN Harris: May I respectfully suggest that the members of 
ng is the Committee on Interstate and Foreign Commerce of the House of Representa- 

tives give very careful and serious consideration to the testimony of Dr. Clare 
esent Bf, Griffin, professor of business economics at the University of Michigan, who 
ethe appeared before the Senate committee in testifying against the passage of Senate 
®, Dh | pill 3850 and House bill 19527, both having to do with a so-called Federal Fair 
rmal} Trade Act. 

In my opinion, Professor Griffin presents a most convincing case against the 

SpOn- passage of such legislation. I join him in taking the position that legislation 
ld. be of this kind would be harmful to our private enterprise business system and that 
ahout such restraints upon competition would retard the efficiency of our economy. 
‘ident If Dr. Griffin’s testimony is not readily available to you, he has an excellent 

article on this subject, adapted from his testimony, in the November 1958 issue 
tesale of the Michigan Business Review, a publication of the School of Business Ad- 

ministration of the University of Michigan at Ann Arbor. 

i Respectfully submitted, 


Horace B. Brown, Dean. 


M0 
a UNIVERSITY OF ILLINOIS, 
COLLEGE oF LAw, 
Urbana, March 16, 1959. 
959, Hon. OREN Harris, 


Member of Congress, Chairman, 

House Committee on Interstate and Foreign Commerce, 
which | Washington, D.C. 
resale Deak REPRESENTATIVE Harris: I wish to have noted my opposition to H.R. 
arnest | 1253 and H.R. 2463. 

These bills mark a major advance by the Federal Government in support of 
istified price fixing by industry. Whereas hitherto the so-called fair-trade movement 
cGuire originated in the several States and was merely tolerated by the Federal Govy- 
at was | ernment, now the Federal Government itself would use all of its power through- 
pelabor | out all of the land to maintain prices subject to the beck and call of private 
legisla ; businessmen. Whereas hitherto the Federal Government was dedicated to a 
ring of} competitive philosophy in the enforcement of the antitrust laws, now those laws 

would be set aside for the benefit of businessmen rather than eonsumers. The 
sonably bills would in effect put the force of the Federal Government at the disposition 
n good. of businéssmen to levey and collect a tax upon consumers, for the power under 
istribu- law to fix prices and enforce their maintenance is in essence a power to impose 
nallof} a private tax for a private benefit. The bills would further deprive consumers 


en any-| of much of the benefits of a competitive, free-enterprise economy and would 
isumers' place them correspondingly at the mercy of an inflationary economy. 

ypolized | Sincerely yours, 

to curb KENNETH S. CARLSTON, 

if price Professor of Law. 

t seens 

res is a 


West ENp HARDWARE, 


Milwaukee, Wis., March 16, 1959. 
Representative OrEN D. Harris, 


House Office Building, Washington, D.C. 


Deak Mr. Harris: I would like to take this opportunity to give you my sup- 


port on H.R. 1253, which you are sponsoring. I also ask that my letter be 
included in the record. 
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I have expressed my views to Representative Clement J. Zablocki and 
sentative Henry S. Reuss along with letters to the two Wisconsin Senators, | 
It is imperative that Federal fair trade laws be passed at this time te Repres' 


Nation’s many small businesses are to exist. Since a neighborhood type of Congre 
store is required to give a large amount of free service and advice, we Cannot | Deal 
pay the rent or live on “thank you” or a pat on the back. Since we cannot eo} th 
give service on a personal basis and operate on the markup used by ‘ f th 
cutters” the time has come for some type of action. The small business must | nee 
have the opportunity to sell merchandise at a profit to offset the free SErVicgs yolume 
we are expected to perform. will eit 

The economic growth and stability of America depends on free enterprig just 
but the conditions of today make it impossible for small business to com aes 
with multi-million-dollar concerns. Without fair trade legislation, business wij nt t 
be monopolized by the large firms that can afford full-page newspaper advertiga ak to 


ments and have large amounts of credit buying power. . 
Unions protect the rights of workers to allow them as high a wage ag the 3 

can squeeze out of an employer; the farmer gets subsidized so now it is ting 

something is done for the small merchant who is supposed to be the backbone 

the American way of life. 


Sincerely, Hon. P 
JAMES E. Powrrg, Chairn 
eee Washi 
COUNTY OF IMPERIAL, Deal 
IMPERIAL VALLEY TUBERCULOSIS SANATORIUM, — 
Holtville, Calif., March 15, 1959, | %*¢ 
Representative Perer F. Mack, Jr., As ¢ 
Chairman, House Interstate and Foreign Commerce Subcomiittec, earned 
Washington, D.C. a 
DEAR REPRESENTATIVE Mack: I am writing to express my opposition to the vn om 
enactment of H.R, 1253 introduced by Representative Harris of Arkansas. J ap I ur 
opposed to all so-called fair trade, i.e., price fixing of commodities at the retgi made | 
level, and particularly of prescription drugs which are definite necessities. The ? 
price of such drugs—and of the effective antibiotics—should be immediatéy 
responsive to reduced manufacturing and distribution costs as they occur. 
All antibiotics now are divided into narrow, medium, and wide spectrum cate 
gories depending on clinical use. As an example of the wide spectrum serie 
the manufacturers have reduced the price to the druggist of the tetracycling 
(very frequently prescribed) to $0.19 to $0.21 per tablet. Yet in this State drug. 
gists regularly charge $0.50 to $0.60 per tablet when filling such prescriptions— Re H] 
150 percent markup. In addition, they are empowered (by a law lobbiel 4 
through the State legislature) to charge an additional $1.14 per prescripition for HOUSE 
“professional services.” ‘This high markup is true of other antibiotics (except House 
penicillin and streptomycin) and. is an example of the retail price of a commodity DEA 
that is essential to: the recovery of:health and often is the critical factor between its opy 
life and death. fully a 


Fifty-two (percent of all. prescriptions now written are for the prepared anti ' forego 
biotics—soldoby the manufactuter! inexact) dosage units either as tablets oras | manuf 
prepackaged powders.» This:removes the necessity of “compounding” such pre its me! 
scriptions by the rethil: druggist and requires of him no more effort to sell than are ho 
so much aspirin ‘or shaving Jotion: Fror 

A slogan being: widely publicized by the druggists is, “Your prescripition is __ bills is 
the biggest bargain in history.” This subtly substitutes the idea of the final we For th 
of a product rather-than éfficient production and distribution costs as the prope | and er 
basis for fixing the-retail price of drugs. This is the real intent of the so-called legisla 
fair trade law and is the complete antithesis of the free market operations that ' States 
have governed the price of drugs until the advent of the antibiotics and the; standp 
newer hormones. I am opposed to this law—and request that this letter be made is pote 
a part of the hearing record. 

Sincerely yours, 


RutH A. McKinney, Ph. D. The 


| propos 

i The 
preven 
under 
lower 
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Repn, QuUIcK’s PHOTO SERVICE, INC., 
Bellmore, Long Island, N.Y., March 13, 1959. 
| Representative Oren Harris, 
ype of | Congress, Washington, D.C. 
Cannot | Deak Str: We are not only very much in favor of your bill, H.R. 1253, but we 
cannot feel that it is something we must have. Without a good fair trade law, we are 

“price sure that many, many stores, both in our line and others, will go out of business. 
3 must | Bach year, for the past 6, our records show that we have done more dollar 
ervicg yolume with less profit. This year, we broke even—next year? Who knows, we 

will either continue to sell at pennies over cost to compete with discount houses 
Pr prise or just stop selling. 
om pete We are letting one of our help go this week. This is an act we surely do not 
SS Wil] want to do, but must. Surely many other stores are in the same boat, and may 
rertiss | sink together without some protection. 
Yours truly, 
S they MARIE R. QUICK. 
iS time a 
One of . 
READVILLE, Mass., March 12, 1959. 
Hon. Perer F. MACK, Jr., 
VERS, Chairman, House Interstate and Foreign Commerce Subcommittee, 
Washington, D.C. 

Deak Str: This letter is being sent to express my disapproval of two 
measures dealing with fair trade legislation. These bill, on which hearings 
are to be held shortly, are designated as H.R. 1253 and H.R. 2463. 

As a housewife beset by rising costs and less purchasing power of money 
earned, I strenuously object to these bills which would only serve to raise 
prices arbitrarily on many basic items. These measures hardly seem to be in 
keeping with our tradition of a free, competitive economy, but only serve to 
to the | gystain unrealistic high retail prices. 


1959, 


Tam I urgently request that this proposal be defeated, and that this letter be 
> retail made part of the hearing record. 
The Yours very truly, 
diately RutH LEABMAN 

Mrs. Sol J. Leabman. 
m cate 
series, 
yclines GROCERY MANUFACTURERS OF AMERICA, INC., 
e drug: NEw York, N.Y., March 27, 1959. 
ual Re HLR. 1253, H.R. 2463, H.R. 5252, and H.R. 5602. 


‘ion for House COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
(except House Office Building, Washington, D.C. 


modity Dear Strs: The Grocery Manufacturers of America, Inc., respectfully declares 
et ween its opposition to the Federal legislation proposed by these bills; and it respect- 

fully asks that this letter be placed in the record of the hearings on them. The 
d anti- foregoing organization (known as the GMA) is the national association of 
S Or a8 manufacturers of food and other grocery products, throughout the country; and 
ch pre- its members include the leading manufacturers of these products, whose brands 
li than | are household names. 

From the standpoint of public policy the Federal legislation proposed by these 
ition is bills is essentially the same as that enacted by the State fair trade acts, so-called. 
nal use For they each authorize the manufacturer of any trademarked article to fix 
‘proper | and enforce a uniform reail price for it, as provided; and the proposed Federal 


realled | legislation goes further by authorizing him to do so throughout the United 
ms that. States. Hence such legislation directly interests this association, from the 
ind the; standpoint of its responsibility to oppose the enactment of any legislation which 


e made ispotentially injurious to the public welfare. 


(1) 
ue The GMA long since condemned legislation of this sort, when it was originally 
proposed by State fair trade acts, for two basic reasons. 

The first reason is that the use of such legislation is effective to generally 
prevent economic price competition between the retailers of all articles brought 
under it, which would otherwise enable the more efficient retailers to sell at 
lower prices that are beneficial to the consuming public and required in the 
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case of essential articles of life. The second reason is that such leg 
destroys the national policy on private trade prices in the vital reta 


islation 


: . a il ar | 
which the antitrust laws were mainly enacted to preserve. This policy is thal 


such prices shall be made in a free and fair competitive market, governed py 


natural economic laws which ever work for the lowest cost of living; and 
its destruction is therefore also effective to worsen the grave national problem 
of price inflation, which Congress is now striving to prevent. In short, and to 
emphasize the basic objection to such legislation, its vice is that it does hot 
appropriately distinguish between economic price reduction required by the 
competitive principle, which the public is deeply concerned to maintain and 
unfair price cutting offensive to that principle, which the public is also concerned 
to stop. Hence it is no wonder that such legislation is strongly opposed by 
the Federal Trade Commission and the U.S. Department of Justice anq by 
national consumer organizations; and that it was strongly condemned ip the 
historic 1955 report by the Attorney General’s National Committee To Study the 
Antitrust Laws, of which the undersigned was a member. Furthermore op the | 
basis of this foregong statement one may safely predict that the enactment of : 
such Federal legislation would bring a warranted Presidential veto. 
It is for these reasons that manufacturers of food and other grocery products 
have not used the State fair trade acts, as a rule. The result is that tie 
retail of such products is thus dominated by economic price competition, whig 
gives the consuming public incalculable lower cost benefits known to all, No 
one can now say whether or to what extent the enactment of similar Federa) 
legislation would injuriously alter that situation, because of its great prestige 
and powerful invitation; but we can say that it is potentially unsound ang 
dangerous to the public welfare, which is enough. We should add here that 
while the GMA has condemned that kind of retail price-fixing legislation, it has 
approved the enactment of alternate State legislation which is limited to pro 
hibit the retail of merchandise below its cost for the wrongful purpose or effect 
of eliminating competition itself. 
(2) 


Finally the proposed Federal legislation before us is also basically objee 
tionable, because it denies States rights and is unconstitutional. This is go to 
the extent that it imposes its Federal retail price-fixing law on (a) four States 
(Alaska, Missouri, Texas, and Vermont), each of which has refused to enact a 
State fair trade act on the ground that it is against the public welfare; (}) 
16 other States (Arkansas, Colorado, Florida, Georgia, Indiana, Kansas, Ke. 
tucky, Louisiana, Michigan, Nebraska, New Mexico, Ohio, Oregon, South Caro 
lina, Utah, and West Virginia), each of which has judicially declared that 4 
State fair trade act violates the State constitution for reasons cited; and (¢) 
any additional States which may hereafter take either aforesaid position. For 
in that application such Federal legislation would plainly violate the commerce 
clause and the 10th amendment of the U.S. Constitution; and under the cireun- 


stances presented it would also violate the due process clause thereof by deprir- 


ing local retailers of their legal right to control the prices of articles they own 
in legitimate private trade. 

The serious effect of this Federal legislation in the foregoing situation is illus 
trated by saying that a New York manufacturer of a trademarked article could | 
use this legislation to dictate and enforce a uniform retail price for it in Texas, 
notwithstanding that such action violates the public policy of this State de 
clared by its constitution and antitrust laws; and notwithstanding that the local 


prices made by Texas retailers involve intrastate commerce regulated by this | 


State and not interstate commerce regulated by Congress. 
Respectfully yours, 
CHARLES WESLEY DuNN, General Counsel. 





W. A. L. THompson Harpware Co., 
Topeka, Kans., April 2, 1959. 
Hon. OREN Hargis, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Deak Sie: I should like to record in this manner my views on the subject of | 
the so-called fair trade bills, H.R. 1253 and H.R. 2463, for which hearings are 
now being held. 
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The basic economic theory of competition in the retail field is well kriown to 
me as an argument against the kind of price stabilization that is sought in 
fair trade. The inherent worth of the theory of free and open competition has 
jong been established; however, there are certain byproducts of the kind of 
competition that results from elimination of fair trade that are not, in my 
judgment, good for our economy or for our country as a whole. 

As a wholesale distributor we deal largely with small, independent merchants, 
Many of the hardware lines that were important to them prior to the invalida- 
tion of our Kansas fair trade law have now become the objects of such severe 
price competition as to render them profitless, and therefore worthless to small 
dealers; hence, many of them have discontinued the lines affected, or carry 
them under the counter, so to speak, and sell them only upon specific request by 
eustomers. Unlike the giant, mass merchandisers such as department stores 
and chain stores, they cannot afford to sell appliances, for example, at a loss 
or without profit. They do not have enough other merchandise from which a 
profit can, be obtained to carry a limping, crippled line, such as appliances, that 
cannot pay its way because of price competition. 

The strength of our American economy, and even of our political system, rests 
heavily on the small operator, whether he be merchant or manufacturer. Any 
trend to eliminate these small operators through merciless price competition is, 
in my judgment, a serious threat to an important part of our American life. 
When business, both mercantile and manufacturing, becomes centered in the 
pands of relatively few owners and operators, then it indeed becomes an easy 
target and prey for a socialistic government to take over. Millions of small, 
independent merchants will always continue to be independent in their thinking, 
regardless of political trends. Eliminate them and we eliminate an important 
segment of the forces that can perpetuate the kind of society that most of us 
want. 

This factor, in my judgment, is much more important than the maintenance 
of so-called free and open competition that results when prices cannot be 
stabilized by fair trade regulations. 

For these reasons I hope that your committee and the Congress will give a 
favorable decision to the pending fair trade bills. 

Respectfully, 
E. C. KIESWETTeER, President. 


THE ASSOCIATION OF THE BAR 
OF THE CiITry OF NEW YORK, 
New York, March 26, 1959. 
Hon. OREN HARRIS, 
Ohairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 

DEAR REPRESENTATIVE Harris: On behalf of the Committee on Trade Regu- 
lations of the Association of the Bar of the City of New York, may I please 
transmit, for the record of your committee hearings, recommendations relating 
to H.R. 1253 and H.R. 2463. 

You will notice that the committee recommends that neither of these two 
bills be adopted. 

Kindest regards. 

Sincerely, 
BE. Nosites Lowe. 


REPORT ON THE NATIONAL Farr TRADE BILLs, H.R. 1253 ann H.R. 2463 


The Association of the Bar of the City of New York, Committee on Trade 
Regulation 


The committee has reviewed H.R. 1253, 86th Congress, 1st session (1958) 
(hereinafter referred to as “the Harris bill”) and H.R. 2463, 86th Congress, 1sts 
session (1958) (hereinafter referred to as “the Boykin bill”), both of which 
would establish a National Fair Trade Act. 

The Harris bill is in the form of an amendment to section 5(a) of the 
Federal Trade Commission Act including the amendment heretofore made 


oe in the form of the Maguire Act which added subsections 2, 3, and 4 to 
act. 
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The bill which was introduced by Mr. Harris and referred to the Committes 
on Interstate and Foreign Commerce constitutes a departure from the e 
law in this field which was formerly contained in the Miller-Tydings Act ag 
an amendment of section 1 of the Sherman Act (15 U.S.C.A. 1) and the Ma 
Act which was enacted in 1948 as an amendment of section 5 of the Fedepg 
Trade Commission Act. Both of those prior enactments were in form Statutes 
which permitted entering into contracts with respect to resale price main 
in those States where such contracts were legal by statute or otherwise, 
spective of the interstate effects of the transactions. The Maguire Act also 
made clear what was declared by the Supreme Court in the Schwegman case 
to be unclear under the Miller-Tydings Act, namely, that it would not consti. 
tute a violation of the Federal antitrust laws to enforce the nonsigner claygeg 
of the State statutes where such enforcement would involve interstate com. 
merce. The Harris bill departs from the rationale of the Miller-Tydings ang 
of the Maguire Act and provides in essence that if a trademark owner gives 
notice to resellers of his product of the stipulated resale price, it shall be yp. 
lawful for any person with notice of such price to sell, offer to sell, or advertise 
such merchandise at a different or lower price than the stipulated price, he 


—— 


statute creates a cause of action for any person suffering damage which may | 


be brought in any State or Federal court. 


Proponents of the bill argue that there is a necessity for the new departure | 


in this field as contained in the Harris bill due to two considerations. Tig 
first is that a number of States have in the last several years held their State 
acts unconstitutional either with respect to the nonsigner clause or with respect 


to the whole act, including the contracts themselves. This has been true jp | 


such States as Michigan, Indiana, Ohio, Nebraska, Florida, Louisiana, and 
West Virginia to name only a few. The second consideration has been that 


as a result of the decision of the Court of Appeals for the Second Circuit ip | 


General Electric v. Masters Mail Order no control can be exercised over a mail- 
order house located in a non-fair-trade jurisdiction advertising and selling acrogs 
State lines by mail to customers in fair trade States. Proponents of the bill 
State that the effect of these two developments has been to destroy as a prac 
tical matter the availability of fair trade as a commercial possibility for busi- 


ness engaged on a nationwide basis. They maintain that there is such a patch | 
work of laws applicable to this same subject in the various States, many of them | 


contiguous, that it has been impossible for a manufacturer to operate on a fair 
trade basis in the remaining States which permit fair trade enforcement. They 
add that a consequence of these developments, most of the former fair-trading 
manufacturers, except in the drug industry, and even there to an extent, have 
ceased the fair trading of their commodities. 

Several aspects of the proposed bill should be noted. It does not repeal the 
Maguire Act, but leaves it in effect to permit those who desire to operate under 
it, and the remaining fair trade State statutes, to do so if they wish. 

The bill provides in section (6) that “it shall be lawful for ‘a proprietor as 
defined in the act’ to establish and control by notice to his distributors stipo- 
lated or minimum resale prices for such merchandise, if such merchandise is in 
commerce or is held for sale after shipment in commerce and is in free and open 


competition with merchandise of the same general class produced by others.” | 


This section and the language quoted are the key parts of the act. It is based 
upon the principle that Congress may by virtue of the commerce power of the 
Constitution legislate with respect to the retail price of any goods which are 
either in commerce or have been in commerce. In the light of the decisions 
arising in the antitrust field, such as United States v. Mandeville Farms, and 
others of like nature, as well as in other fields, this doctrine would seem to be 
soundly based. 

Section (7) of the act makes it unlawful for any person with notice of the 
applicable price to dispose of the goods in commerce or when such goods are held 


for sale after shipment in commerce at a different price or a lower price. The | 


same legal considerations are present with respect to this section as with regard 
to section (6) and the result should be the same. 

Section (8) grants to any person suffering damage or reasonably anticipating 
damage by reason of a violation of paragraph 7 a right to sue in any State or 
Federal court of competent jurisdiction without respect to the amount in co» 
troversy except where no injunction lies, in which case the $10,000 rule is 
applicable. 


— 


Section (9) of the bill provides in essence the same defenses which are pre 


vided in the State Fair Trade Acts, namely, the closeout defense, damaged goods 


1 Dis 
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defense or resales to charitable or religious institutions or agencies of the Gov- 
ernment. It also provides what is implicit in the bill in any event, that it shall 

not be applicable to the sale of merchandise acquired prior to any notice of the 

established retail price. — 

Section (10) of the bill contains the usual clause found in both the Miller- 
Tydings amendment and the Maguire Act providing that the bill shall not make 
lawful any contract or agreement with respect to minimum resale prices between 
competitors. , eas te 

The Boykin bill is also in form an amendment to section 5(a) of the Federal 
Trade Commission Act. The statutory scheme of the Boykin bill is to declare 
that the owner of a trademark shall be deemed to retain his property rights in 
the trademark after transfer or sale thereof. It further provides that so long 
as there is competition with goods of the same general class the right of any 

rson to employ the trademark in effecting resale of the commodity may be 
revoked by the owner under several circumstances, such as (a) the resale of 
such goods “in furtherance of bait merchandising practices,” (b) that with 
notice of an owner’s currently established resale price the person reselling the 
goods has sold them at a different price, or (c) that the person reselling the 
goods with an attempt to deceive purchasers has published misrepresentation 
concerning such goods. The Boykin bill further provides that after revocation 
of his right to sell a reseller may nevertheless sell all the goods of which he 
is possessed on that date provided that he shall commit none of the acts specified 
as grounds for revocation, and provided further that if he offers the goods on 
hand back to the trademark owner the trademark owner must repurchase them 
at the purchase price of the reseller and on the failure of the trademark owner 
to do so the reseller may dispose of the goods without restriction. 

Paragraph 10 of the Boykin bill provides that the sale by any reseller whose 
right to sell has been revoked shall be deemed to be an act of unfair com- 
petition and such reseller is liable for civil damages or injunctive relief in 
any district court of the United States. There are further provisions making 
clear that this bill does not disturb any other rights under the trademark acts 
with regard to wrongful use of the brand name or trademark and providing 
that the acts shall apply to all acts and transactions in or affecting commerce 
which Congress may lawfully regulate. 

For these reasons the committee does not recommend the enactment of the 
Boykin bill. 

The committee disapproves the Harris bill and the Boykin bill and recom- 
mends that these bills should not be enacted for the following reasons: 

1. The Harris bill, if enacted, would permit a manufacturer to fix the resale 
price of a competitor in some situations (sec. 6, p. 6). 

2. The bills would make lawful the elimination of price competition between 
all wholesalers in a particular manufacturer’s product, and between all re- 
tailers of a particular manufacturer’s product. This is inconsistent with the 
philosophy of Sherman Act (sec. 1). 

8. A group of economists has described fair trade laws as inflationary be- 
cause they bar price cuts (New York Times Feb. 4, 1959). 

4. Proponents of the bill argue that they are desirable because they would 
stop “loss-leader selling.” However, the bills go far beyond stopping that. 

5. The Harris bill is silent as to whether or not a manufacturer can stop 
selling to a distributor or retailer because the distributor or retailer sells below 
the prices fixed, and as to whether or not a distributor can stop selling to a 
retailer because the retailer sells below the prices fixed. 

6. Section 5(B) (p. 5) provides that for purposes of sections 5-10 (pp. 4-9) 

“* * * a proprietor (manufacturer) is deemed to retain a proprietary interest 
in merchandise after he has sold it to distributors * * *” 

The need for such a far-reaching provision is not apparent, and its meaning 
is not clear. 

Respectfully submitted 

EB. Nobles Lowe, 
Chairman, Roy E, Abraham, Edgar BE. Barton,’ Joseph W. Burns, 
John D. Calhoun, John H. Clark, III, David G. Gill, Malcolm A. 
Hoffmann, Edward F. Johnson, Byron E. Kabot, George N. 
Lindsay, Jr., Breck P. McAllister, Gilbert S. McInerny, Charles 
W. Merritt, Alan Palwick, Gerard Swope, Jr., Mary Gardiner 
Jones. 





1 Dissenting. 
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THE UNIVERSITY OF WIScoNsIN, 


Madison, March 26, 1959 
Hon. OREN Harris, , 


Chairman, Committee on Interstate and Foreign Commerce, House Office Bui. | Tewarkan 
ing, Washington, D.C. 
Dear Sir: I am writing this lettter in connection with H.R. 1253 which ; fore Cons 
understand is being considered at the present time by your committee, |] should As sec 
like to express myself as opposing the resale price maintenance bill on the fol. | been sin 
lowing grounds: 
(1) I believe that such legislation is largely ineffective in accomplishing jt, | States tt 
purpose which I believe to be the protection of small retail businessmen against nave bee! 


g 
z 


larger retail firms and chain operations. It seems to me to be ineffective hp My ob: 
cause the large operators have available to them the possibility of diverting cost of | 
trade to private brands and the resale prices that are set on national brands If we 


serve as a very fine implement for them to use in diverting the traffic. Thus, tually c¢ 

no more business accrues to the small businessman but there does occur an m- are well 

necessary and perhaps undesirable diversion of business away from manufge. | that the 

turer’s brands to those that are developed for no other purpose than to take | Hopin 

advantage of an artificial price level. Yi 
(2) To the extent that resale price maintenance protects retailers against 

competition, it reduces the spur of competition and therefore tends to make 

retailers complacent and inefficient. Since we, as a nation, believe in competi- 

tion as a regulator of business we should let competition operate wherever it js 

possible. In instances where undesirable consequences result there would ap 

pear to be better ways to deal with these consequences than to so largely remoye Mr. GEO 

the heart of competition which is price. Washin, 
(3) It is my observation, and I believe this is borne out by the facts, that , Nationa 

retailers in States that have not permitted resale price maintenance in the past | Washin 


are as economically sound and healthy as are the small retailers in States which DEAR 
have operated under the fair trade laws. This strongly suggests that the fair | we can 
trade laws are ineffective or that there are other and more basic economic reg. I fee’ 
sons for the competitive difficulties that are faced in the field of retailing, for the 


(4) One of the ostensible reasons for retailers favoring the fair trade laws is a neces 
that they prevent predatory price cutting. In that case they should be in favor | chance 
of laws which are truly price floor laws rather than laws which in operation ful sha 


tend to be price fixing laws. Retailers therefore should favor the unfair trade | I feel t 
practices laws which are in effect in many States. While these may have some With 
undesirable effects they certainly are much better from the consumer’s point of ‘ 


view because they do allow a large measure of advantage to firms which are 
competitively efficient. 

(5) It is an unfortunate fact that the consumer’s point of view is very in- 
frequently brought up in connection with the fair trade statutes. This, m- 
doubtedly, is because consumers are not as well organized as are retailers and Mr. GE 
manufacturers. The best research results which I have been able to find sug- Washi 
gest that fair trade laws cost the consumer prices that are higher by 15 to 30 Nation 
percent. In a period of economic prosperity such as we are in at present and Washi: 
have been now for some period of time it seems highly undesirable to penalize | Deal 
consumers to this extent in order to protect a group of merchants which per- surviv 
haps do not need the protection or at least a group of merchants which have choke 
not been very effectively protected by this type of legislation. I de 

(6) I rather imagine that if legislation of the kind before your committee seth ¢ 
were passed it would be virtually impossible to police it effectively. As soonas | 
the State fair trade laws became unpopular with the public they became unen- 
forcible. As a citizen it seems to me that it would be undesirable to pass 4 
statute which might breed the kind of contempt for law that became so pre 
valent under our prohibition amendment. 

For the above very practical reasons I am opposed to the kind of resale price 
maintenance statutes now under consideration and I strongly urge you to use Mr. Vi 
your influence to prevent the passage of such a law. Simm 

Very truly yours, 


J. H. Westine, Associate Dean. Oren 
| . We 
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NortH East Texas Retain Druaaists’ ASSOCIATION, 
Paris, Tex., March 13, 1959. 
Mr. WILLARD B. SIMMONS, 
terarkana, Tex. 

pear Mr. SIMMONS: This in regard to the Federal fair trade issue now be- 
fore Congress. ee 

As secretary-treasurer of the above association and, as you know, I have 
been since 1948, and I have had occasion to discuss fair trade, I am convinced 
that my members heartily endorse fair trade. We are one of the very few 
States that has never had fair trade and, as a result, many small businesses 
nave been forced to suspend business. 

My observation has been that in States that have fair trade laws, the general 
cost of living is less than in the States that do not have this protection. 

If we do not get some protection from the giant operators, they will even- 
tually control the market and then set their prices to suit themselves. As you 
are well aware, they often price nationally advertised products below prices 
that the small buyer has to pay. 

Hoping you much success, and will be expecting to hear from you real soon. 

Yours very truly, 
J. L. Romine, Secretary-Treasurer. 


RosBINSON PHARMACY, 
Abilene, Tex., March 21, 1959. 
Mr. Grorce H. FRATES, 
Washington Representative, 
National Association of Retail Druggists, 
Washington, D.C. 

Deak Mr. FrATES: Enjoyed receiving your letter of March 6 and hope that 
we can renew our acquaintanceship in the near future. 

I feel that I can speak for all of the druggists in this particular area and 
for the majority of those in west Texas. We definitely feel that fair trade is 
a necessary aid for the small businessman—not a cure-all but at least an even 
chance with the large chains to remain in business and to fight for our right- 
ful share of business. At the rate small businesses of all types are folding up, 
I feel that their position is just as serious as that of the farmer. 

With best wishes for success in Washington, I remain, 

Sincerely yours, 
Epp A. ROBINSON. 


DOUGHERTY’S PHARMACY, 
Dallas, Tex., March 21, 1959. 
Mr. Grorce H. FRATES, 
Washington Representative, 
National Association of Retail Druggists, 
Washington, D.C. 


Dean Mr. Frates: I feel that this fair-trade legislation is essential to the 
survival of small business. Big discount operators in the price-cutting field can 
choke legitimate operations into bankruptcy in short order. 

I do hope we can secure a fair trade proposal similar to H.R. 1253 in this 
86th Congress. 

Sincerely yours, 
G. B. Park. 


East TEXAS PHARMACEUTICAL ASSOCIATION, 
Gilmer, Tezx., March 20, 1959. 
Mr, WitLarp B. SIMMONS, 
Simmons Drug Co., Texarkana, Ter. 


Deak Mr. SimMONS: I understand that you will attend the hearings before the 
Oren Harris committee in Washington with reference to fair-trade legislation. 

We, the members of the East Texas Pharmaceutical Association, are giving 
our full support in favor of this bill. 

The vast majority of east Texas druggists, as you well know, are small 
operators. We need this protection so that we may continue to operate and 
serve these fine Texas citizens, as we have been doing. 
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We, as druggists, have lost some of our trade to supermarkets and we : Fair 
not complain about that * * * but the discount houses are really unfair, | petitio 
I understand the bill, it is to assure us that our competition will be fair 1} pusine 
cannot possibly see why fairness in business should not prevail. via f 


me 
We wish you the best of luck in our behalf. God be with you. moder’ 
Sincerely, = 
B. J. Hoga, President. to ena 
pasis ; 
JOHN Hatsey Drugstore, (T 


Lubbock, Tex., March 23, 1959 Depa 
Mr. Witiarp B. SIMMONS, P 


Simmons Drug Co., Texarkana, Tez. 
DEAR WILLARD: I have always been for fair trade and honestly I think prac. 
tically all independent druggists and all right-thinking businessmen feel the nee Hon. 


for it and would like very much for it to become a law. Chair 
I can think of quite a few items in the drugstore that we used to delight pews 
in handling and promoting that it is no longer worthwhile to even stock. This DE: 


is bound to be a big loss to these manufacturers, because with the number of the L 
druggists in the United States and with the loss of their efforts there is boy | Trad 
to be a difference. I think the manufacturers are beginning to feel it. Sunbeam manu 
is one. The electric shaver manufacturers are others, and there are many more own 
The druggists do not fight this battle alone. It should not be known ag 4 
druggists’ bill, because all small businessmen are interested. The discount houge | secti 
should wake some of them up. 
It seems to me that the big job is to get enough people interested, and get retai 
them to do something about it, because there is a lot of opposition and it jg _ price 
easy to enlist the consumer on the other side because the opponents put th, marl 
hargain “carrot” in front of the consumer’s nose. duce 
Sincerely yours, 


JOHN Hatsey, by bh 


STATEMENT PRESENTED BY R. ©, SCHLOTTERER, EXECUTIVE SECRETARY, Fepegy | part 
WHOLESALE DRUGGISTS ASSOCIATION OF THE UNITED STATES AND CANapA, Ino, 
IN Support or H.R. 1253 anp H.R. 5252 


The Federal Wholesale Druggists’ Association, a 44-year old national associ. | = 
ation comprising 70 drug wholesalers, of which many are large volume distribp. et 
tors in important trading areas in the retailer-owned category, supports HR. port 
1253 and H.R. 5252 (identical bills) and urges favorable consideration of their a 

. ire 
pameese. ilae aa to | 

The importance of this approach at this time is stressed because of the bit- be 
terly opposing philosophies existing in today’s economy. One must either accept pas 
the bitter disorganized competitive approach predicated on the continued dog-eat- 
dog price battles or adopt the premise that small business should have some 
protection—through price stabilization—against the vultures destroying its con- by 
tinued well-being. We believe the last statement can be accomplished through | 
the above bills, by providing manufacturers with a mandate to put a floor under 
the price of his product protected by a trademark, following a notification of his fac 
intention to his distributors. 

Present laws already assures that every man who makes a nationally adver- 
tised product protected by a trademark, has a right to charge that which the 
marketplace will pay—he thus sets his own price. If it is overpriced, the con- 
sumer will not buy it; if it is underpriced, he cannot long remain in business, | op 
However, if his trademark is destroyed in the marketplace, its value is lost | | 
both in the eyes of the consumer and in the opinion of the distributors on which 
he depends for its continued existence. 

Today, trademarks are not only bandied about affecting manufacturers’ good 
will, but they are used as “loss leader” bait affecting the well-being of distribu 
tors as well. 

Few consumers know that they are being enticed into highly capitalized | 
markets to be sold one product with the hope that others will be purchased on le 
which a satisfactory profit is assured. What we can ultimately face, therefore, | 
is the final extinction of the small man—the. continued growth of highly capital- 
ized monopolies in centralized trading areas—with the eventual adoption of 
higher prices when the smaller man is finally eliminated. 
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Fair trade—all other things being equal—will assure to keep the spirit of com- 
petition fair and equitable; retain the small man as an important adjunct in 
pusiness ; and permit him to compete freely. By thus equalizing new forms, and 
methods, aimed for his destruction, the small man will be assured his role in the 
modern tempo of merchandising. 

Therefore, the Federal Wholesale Druggists’ Association requests Congress 
to enact legislation that will establish fair-trade laws on an equitable and legal 
pasis; and we accordingly endorse H.R. 1253, and H.R. 5252. 

The following report on H.R. 2729 was later received from the 
Department of Justice :) 
DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C. 
Hon. OxEN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Deak Mr. CHAIRMAN: This is in response to your request for the views of 
the Department of Justice concerning the bill (H.R. 2729) to amend the Federal 
Trade Commission Act so as to prohibit certain practices in commerce by any 
manufacturer or producer who distributes his product in commerce through his 
own retail outlets, direct to consumers and also through other retail outlets. 

The bill would amend the Federal Trade Commission Act by adding a new 
section Which would make it unlawful for a manufacturer or producer distribut- 
ing his product through his own retail outlets to deliver such product to his own 
retail outlet at a price “which consistently is lower than the general level of 
prices charged for such product to other retail outlets in the same general 
market.” The section would also make it unlawful for a manufacturer or pro- 
ducer who sells direct to consumers “to deliver such product at a price which 
consistently is lower than the general level of prices charged for such product 
by his own retail outlets and by other retail outlets in the same general market.” 

Section 5 of the Federal Trade Commission Act prevents unfair methods of 
competition in commerce and unfair or deceptive acts in commerce. The De- 
partment of Justice has consistently taken the position that specific practices 
should not be singled out but rather the Federal Trade Commission should be 
free to deal with any practices as they may arise under the general proscrip- 
tions of section 5. 

The practices toward which this bill is directed appear to involve the selling 
methods of a manufacturer or producer. It is believed that the proposed legis- 
lation, rather than remedying the particular practices toward which it is 
directed, would create confusion due to the ambiguity in its terminology. Due 
to the complexities of modern business the term “retail outlets” would seem to 
be subject to varied interpretations. Also, the term “consumer” could encom- 
pass numerous types of customers. For example, it might be restricted to 
someone who ultimately uses the product for his own consumption or it might 
include someone who intends to incorporate it into a product manufactured 
by him. 

The bill does not contain any criteria by which to determine the meaning of 
the phrase “consistently lower than the general level of prices.”’ For a manu- 
facturer or producer selling “direct to consumers” to determine the “general 
level of prices” might require a close check upon the sale of his product “by 
other retail outlets” and, by such practice, possibly act in a manner inconsistent 
with the Sherman Act. 

In the light of the foregoing considerations, the Department of Justice is 
opposed to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 


The Cuarrman. This concludes the hearing on the fair-trade legis- 
lation. The record will be held open for a period of 5 days at which 
time it will be made ready and sent to the printer for printing. 

The committee will now adjourn. 

(Whereupon, at 5:15 p.m., the hearing was closed.) 


x 


